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DECISIONS 


OF THE 


COMPTROLLER GENERAL OF THE UNITED STATES 


(A-18742) 


CONTRACTS—PERFORMANCE—PACKING, CRATING, AND HAULING 
OF HOUSEHOLD EFFECTS 


Where the accepted bidder, upon being awarded the contract, sent its truck 
with driver, packer, and helper a distance of 15 miles to the quarters of a 
Navy officer to pack, crate, and haul his household effects to a railroad 
station, and upon arrival it was found that those representing the United 
States had permitted the work to be performed by some unauthorized per- 
son, reimbursement of the actual expenses incurred by the contractor in 
endeavoring to carry out its contract is authorized. 


Decision by Comptroller General McCarl, July 1, 1927: 

Parker & Gleason Co. (Inc.) requests review of settlement No. 
0176912, dated May 26, 1927, wherein was disallowed its claim for 
$15 as expenses incurred under a contract for the packing, crating, 
and hauling to the railroad station, Mount Vernon, N. Y., of certain 
household goods, the work contemplated under said contract not 
having been performed by claimant. 

The facts in the case are as follows: 

Claimant, among others, submitted a proposal for packing, crat- 
ing, and hauling the household effects of Lieut. H. L. Dodson, United 
States Navy, from his quarters to the railroad station, Mount Ver- 
non, N. Y. Claimant’s bid of $25 being the lowest it was awarded 
the contract on December 27, 1926. Within the stipulated time claim- 
ant sent its 214-ton Brockway truck with driver, packer, and helper 
from Port Chester to Mount Vernon, N. Y., a distance of 15 miles, 
for the purpose of performing the work covered by the contract; 
but it was found that the services had already been performed by 
another truckman who had evidently mistaken the request for bids 
for an order to perform the work, whereupon claimant’s truck and 
employees returned to Port Chester and thereafter there was pre- 
sented a voucher for cost of the urip to Mount Vernon, said voucher 
being for $15, which claimant avers does not include the loss of 
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use of the aforesaid truck while on said trip, but covers only actual 
expenses incurred in an endeavor to carry out the contract. Pay- 
ment was refused by the disbursing officer upon the ground that the 
services contracted for had not been performed in full. 

It is a well-established principle of law that where the perform- 
ance of work or labor is a condition precedent to entitle the party 
to recovery, the fulfilment must be shown, but it is likewise well 
recognized that where performance is prevented or rendered im- 
possible by the one for whom the work or labor was to be done, 
recovery may be had for the labor or work actually done. See 
8 Comp. Dec. 565, citing Power v. United States, 18 Ct. Cls. 263, 
wherein it was held: 

V. Where under a contract to transport supplies, the contractor is notified 
that a given quantity will be furnished to him at a stated time and place, 
and he puts himself in readiness to transport the same and incurs all the 
necess:ry expenses therefor, he is entitled to damages if a less quantity only 
is supplied. * * * 

Accordingly, it appearing that claimant did all that could be 
expected of it under the circumstances, and its inability to carry 
out the contract completely being entirely attributable to the fact 
that those representing the United States had permitted some unau- 
thorized person to perform the contract, it would appear that the 


claimant is entitled to reimbursement for expenses actually incurred 
in its endeavor to carry out its contract. 

Upon review the sum of $15 is certified due claimant, and check 
for said amount will issue in due course. 


(A-18822) 
COMPENSATION—GOVERNMENT SALARY TABLES 


If administratively deemed desirable, no objection by the General Accounting 
Office will be raised to the payment to employees on the June 30 pay rolls 
of the few cents difference between the total yearly salaries named in their 
appointments and the total of the payments for the year when made in 
strict accordance with the Government Salary Tables issued in July, 1926. 


Comptroller General McCarl to the Secretary of the Treasury, July 1, 1927: 
I have your letter of June 7, 1927, as follows: 


I am in receipt of a letter from the Collector of Customs at Ogdensburg, 
New York, requesting to be informed whether the payment of salary to the 
employees in his district should be made at the end of this month in sufficient 
amounts so as to bring their annual salary up to the amounts stipulated in their 
letters of appointment, or whether the salary table issued by the General 
Accounting Office in July, 1926, should be followed. It is stated that the total 
yearly salary varies from that indicated in the salary tables; for instance, an 
employee receiving $1,700 per annum can only be paid $1,699.92 if the salary 
table is strictly followed. 

In view of the fact that the figures as set forth by the Collector appear to be 
correct, I have to request that you advise me whether the Collector may be 
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instructed to pay the employees in an amount for this month so as to bring their 
total yearly salaries up to the stipulated amounts, or whether the schedules as 
shown in the salary tables should be followed. 


In the previous salary tables different amounts were paid in dif- 
ferent months in order to make the total payments for the year equal 
the total yearly salaries named in employees’ appointments. In the 
July, 1926, tables the payments are directed to be the same for every 
month in the year. The reason for the change was to make it pos- 
sible to use the same stencil plates in making up the pay roll. This 
is especially desirable in the case of large rolls. It is believed that 
such change was only making general the practice that had pre- 
viously been followed by many large administrative units and that 
the labor-saving made possible warranted the trifling loss to individ- 
ual employees. 

However, no objection will be raised to the payment to employees 
of the additional 4 or 8 cents involved on the June 30 pay rolls if 
administratively deemed desirable. 


(A-18947) 
SEAMEN—DISCHARGED AMERICAN—TRANSPORTATION 


The discharge before a consular officer of an American seaman, with his consent, 
though such discharge was the result of his own misconduct, does not 
relieve the owner of the vessel in whose service he became disabled from 
liability for his return to the United States during or immediately follow- 
ing recovery from said disability. 


Decision by Comptroller General McCarl, July 2, 1927: 

The Dollar Steamship Line, by letter of June 7, 1927, forwarding 
copy of the log of the S. S. President Garfield, requested further 
consideration of its claim in the sum of $20.50 for the transportation 
of Arthur L. Johns, destitute American seaman, from Genoa, Italy, 
to New York City, November 3 to 21, 1925, via S. S. President Polk, 
said claim having been disallowed by settlement of March 30, 1926, 
because the vessel on which he had last served, the President Garfield, 
and the vessel on which he was returned both belonged to claimant 
company. The copy of log submitted shows that Seaman Arthur L. 
Johns was discharged at Genoa, August 11, 1925, and that on the 
same day he was sent to the hospital suffering with venereal disease; 
also that his wages, $38.48, were left with the American consul. It 
also appears that the seaman consented to his discharge. 

The fact that a seaman consented to his discharge, and was dis- 
charged before a consular officer—even where the discharge was the 
result of his own misconduct—does not relieve the owner of the vessel 
in whose service he became disabled from liability for his return to 
the United States during or immediately following recovery from 
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said disability. See in this connection 4 Comp. Gen. 118, 252; 5 éd. 
623, 814; A-12486, dated February 2, 1927. 
Upon review the disallowance must be and is sustained. 


(A=12594) 
PAY—STOPPAGES—DISBURSING OFFICERS 


Where articles carried for sale in ship’s store were not properly accounted for, 
resulting in a deficiency in the accounts of a disbursing officer of the Navy, 
the amount of which deficiency was reported by the Paymaster General 
of the Navy to the General Accounting Office for debit pursuant to the act 
of March 29, 1894, 28 Stat. 47, the provisions of section 1766 of the Revised 
Statutes are interpreted to require that no further payment for his com- 
pensation be made to the delinquent officer until he has accounted for and 
paid into the Treasury of the United States the sum for which he is in 
arrears. 


Comptroller General McCarl to the Secretary of the Navy, July 5, 1927: 
There was received March 28, 1927, your request for decision 
whether Commander Ignatius T. Hagner (SC), should be permitted 
to liquidate his indebtedness to the United States of $5,195.42 at the 
rate of $100 per month. 
This deficiency of $5,195.42, for which credit in Commander 


Hagner’s disbursing account was disallowed August 25, 1925, under 
his bond of March 10, 1919, for $25,000, on which the United States 
Fidelity & Guaranty Co. is surety, was found in accordance with 
sections 1, 2 and 3, as amended, act March 29, 1894,28 Stat. 47, and 
was reported to this office April 13, 1925, pursuant thereto, by the 
Paymaster General of the Navy, as follows: 


It is requested that the sum of $5,195.42 be checked against the account of 
Commander I, T. Hagner, Supply Corps, U. 8. N., and the appropriation “ Ship’s 
store profit, Navy,” credited : 

In accordance with the authority of the act of 29 March, 1894 (28 Stat. 47), I 
hereby certify that in the audit of the ship’s store return of the U. 8. 8. Idaho 
rendered for Commander I. T. Hagner, Supply Corps, U. 8S. N., for the period 
from October 1 to December 31, 1923 (second quarter, 1924), it was found that 
articles carried for sale, aggregating $5,195.42, were not properly accounted for ; 
that it includes all charges up to and including December 31, 1923, and not 
previously certified; that he has had a reasonable opportunity to make a 
satisfactory explanation regarding same and that he has not been relieved of 
the responsibility. 


It is provided in section 2 of the act of March 29, 1894, 28 Stat. 47, 
that the effect of such a certificate, when received in this office, shall 
be the same as if the facts therein set forth had been ascertained in 
this office; that is, the balance thereupon stated to be due is made 
final and conclusive upon the Executive branch of the Government 
by section 8 of the Dockery Act, 28 Stat. 207, as amended by the 
Budget and Accounting Act of 1921, and is required by section 2 of 
the act of August 8, 1888, 25 Stat. 387, to be immediately brought 
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to the notice of all obligors upon the bond or bonds of the disbursing 
officer concerned by the head of the department having control over 
his affairs; moreover, it is provided in section 1766 of the Revised 
Statutes, the said disbursing officer shall not be paid any money for 
his compensation until he has accounted for and paid into the 
Treasury the full amount of the deficiency. United States v. Potter 
et al., 27 Fed. Cas, 603; 4 Op. Atty. Gen. 33; United States v. Van 
Zandt (Dist. Col. 1826), 11 Wheat. 184, 6 L. Ed. 448; United States 
v. DuPerow, 208 Fed. Rep. 895. 

The events and transactions which gave rise to the deficiency in 
Commander Hagner’s disbursing account occurred prior to Decem- 
ber 31, 1923, or more than three and one-half years ago, and the final 
settlement of the account wherein the deficiency appears was made 
approximately one year ago, July 6, 1926. It would seem, therefore, 
ample time has been afforded the officer to arrange for the liquida- 
tion of his indebtedness, and his suggestion that there be allowed 
him an additional four years and four months in which to satisfy 
the deficiency, through the monthly stoppage of the comparatively 
small sum of $100 against his pay, which suggestion the Paymaster 
General has favorably recommended, not only would be decidedly 
prejudicial to the immediate financial interests of the Government, if 
adopted and if otherwise legal, but ultimately might give rise to a 
question, before the indebtedness had been ‘completely satisfied, as to 
whether the surety on his bond had not, by reason of the arrange- 
ment, been discharged from liability, under the provision contained 
in section 2 of the aeé of August 8, 1888, 25 Stat. 387. 

The suggestion offered apparently has for its basis what is re- 
garded to be the extreme hardship which would result to Com- 
mander Hagner from a complete stoppage of his compensation as 
required by section 1766 of the Revised Statutes, and in that respect 
the suggestion is in nowise novel, the same plea having been fre- 
quently presented by disbursing officers during the period of more 
than one hundred years statutes of this character have been in effect. 
As early as March 22, 1831, Attorney General McPherson Berrein, 
2 Op. Atty. Gen. 420, 425, considered just such a plea, at the request 
of the then Secretary of the Navy, respecting a requirement in the 
act of January 25, 1828, 4 Stat. 246, similar to the requirement con- 
tained in section 1766 of the Revised Statutes, his conclusion thereon 
being expressed in the following language: 

* * * ‘The suggestion that it stops the entire salary of the salaried officer, 
on which he may depend for his subsistence, is unquestionably true; but the 
answer is, that whatever may be the hardship in relation to that class of 


officers, such is the will of Congress; and they have expressed it in a manner 
not to be mistaken. * * * 


A like plea, advanced nearly 100 years later, on April 17, 1927, by 
Lieut. Commander Thomas Cochran, concerning a deficiency of 
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$620.80 in his disbursing account, was answered by you in a letter to 
him of May 10, 1927, as follows: 

2. Reference (a), directing the disbursing officer carrying your accounts 
to comply with the requirements of section 1766, Revised Statutes, was issued 
pursuant to a report of the deficiency in your accounts made by the Comp- 
troller General on July 22, 1926. It will be observed, therefore, that consider- 
able time was allowed you for settlement before the application of section 
1766, Revised Statutes, was invoked. As this statute has now been invoked 
I the Department is without power to withhold its application, as requested by 

you, while you remain in arrears to the United States in your accounts. Nor 
' will the statute permit of a portion of your pay being delivered to you, as you 

request, while you are liquidating the amount-outstanding against you. 
In your letter of May 10, 1927, to this office, transmitting a copy 
: of your letter to Paymaster Cochran, it is stated that as the cir- 
cumstances set forth in his appeal will probably apply to other cases 
in which similar orders may be issued, the department will be glad 
to receive any*comment or suggestion I may have to make in that 
connection. 

In general response, therefore, to the communication of March 23, 
1927, concerning the deficiency in Commander Hagner’s disbursing 
accounts and the communication of May 10, 1927, concerning the de- 
ficiency in Lieutenant Commander Cochran’s disbursing account, 
you are advised that I fully concur in the above-quoted conclusions 
reached by Attorney General Berrein and yourself. Specifically, 
you are advised that section 1766 of the Revised Statutes is inter- 
preted to require that no further payment for his compensation be 
made to Commander Hagner until he has accounted for and paid 
into the Treasury the sum for which he is in agrears. 

Whether an arrangement could be made by the officer with his 
surety whereby the surety would immediately discharge his indebted- 
ness to the United States by a deposit of $5,195.42 and would permit 
him to liquidate his resultant obligation to it on terms less onerous 
than those prescribed by section 1766 of the Revised Statutes is, of 
course, a matter entirely for the consideration of the officer. 


(A-18690) 
RENTAL AND SUBSISTENCE ALLOWANCES—ADOPTED CHILD 


The burden is on the person claiming the benefit of an alleged contract for 
adoption to establish it by clear, cogent, and convincing evidence and the 
fact of adoption will not be presumed but must be affirmatively proved by 
the person claiming its existence. 

An officer of the Navy is not entitled to rental and subsistence allowances, as 
an officer having a dependent, where the person designated as dependent 
is an infant, residing with its natural parents, and has apparently bcen 
adopted by the officer as his heir, in conformity with certain State statutes, 

but for whose custody and support the officer has not become liable, pur- 

suant to the remaining provisions of the adoption statutes of the State. 
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Comptroller General McCarl to Lieut. Commander L. C. English, United 
States Navy, July 5, 1927: 


There was received May 28, 1927, by reference from the Secretary 
of the Navy, your application for a decision as to whether you are 
authorized to pay a claim presented to you by Lieut. (J. G.) Harry 
St. John Butler, attached for duty aboard the U. S. S. Memphis, 
for rental allowance at $60 per month and an additional subsistence 
allowance at 60 cents per diem, as an officer having a dependent, the 
person designated as dependent being an alleged adopted child. 

It appears Lieutenant Butler was born in South Carolina August 
18, 1900; was appointed to the Naval Academy from Texas July 26, 
1918; graduated with his class in June, 1922; and was appointed an 
ensign from June 3, 1922. It does not appear he heretofore has 
claimed increased allowances as an officer having a dependent and 
the sole basis of his present claim is an instrument of which the 
following is certified by him to be a true copy: 


* * * Know all men by these presents: 

That I, Harry St. John Butler, a resident citizen of Harris County, in the 
State of Texas, and being more than twenty-one (21) years of age, hereby 
declare that I have on this date and do by these presents adopt as my legal 
heir, with all of the rights and privileges pertaining to such status, Robert 
Pierce Butler, a minor fifteen (15) years of age, who is also a resident citizen 
of the City of Houston in the County of Harris and State of Texas. 

Hereby vesting in the said Robert Pierce Butler each, every and all claims 
that can be vested in him by me in creating the status of my legal heir as 
before stated. 

In witness whereof I have hereunto subscribed my name at Piraeus, in the 
Republic of Greece, on this the 26th day of February, A. D. 1927. 

(8) Harry St. JoHN BuTLer. 

(S) pw. M. SENNOTT. 

(8) A. DELLAS. 

REPUBLIC OF GREECE, 
County or Attica, Ciry or PIRAEUS, 
AMERICAN CONSULATE GENERAL. 

Before me, Constantine M. Corafa, a duly authorized vice consul located in 
the city of Piraeus, in Republic of Greece, on this day personally appeared 
Harry St. John Butler, known to me to be the person whose name is subseribed 
to the foregoing instrument and acknowledged to me that he executed the same 
for the purposes and considerations therein expressed. 

Given under my hand and official seal this 26th day of February, 1927. 


[SBAL.] CoNSTANTINE M. Corara, 


Vice Consul of the United States of America. 
Consul Service Stamp 


2. 
26 February, 1927 
Notarial act No. 1126. 


Tue State or Texas, 
County of Harris. 


I, Albert Townsend, clerk of the County Court of Harris County, Texas, do 
hereby certify that the within instrument with its certificate of authentication 
was filed for registration in my office on Apr. 6, 1927, at 11.35 o’clock a. m., and 
duly recorded on Apr. 7 at 2.55 o’clock p. m. in vol. 700, page 223, of record of 
deeds for said county. 


aoe my hand and seal of office, at Houston, the day and date last above 
written. 


[SEAL,] ALBERT TOWNSEND, 


Olerk County Court, Harris County, Tevas, 
By (8) C. B. NevHavs. 
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The burden is on a person claiming a benefit of an alleged adop- 
tion to establish it by clear, cogent, and convincing evidence. Hon- 
esty of purpose in the adoption is a requisite and the fact of adoption 
will never be presumed but must be affirmatively proved by the 
person claiming its existence. McColpin v. McColpin (Texas Civ. 
Ap.) 75 S. W. 824; Powell v. Ott (id.), 146 S. W. 1019; 1 C. J. 1879, 
1393, 1894. 

Adoption was unknown to the common law of England and in 
States whose jurisprudence is based solely on that system it can 
exist only by virtue of statute. In Texas it was held under a statute 
enacted in 1850 (acts 1850, pp. 36, 81; arts. 1 and 2, Complete Texas 
Statutes), prior to its amendment in 1907 and 1920, that the adopted 
party was given the position of a child only so far as to make him 
the heir of the adopter, but the adoption proceeding did not consti- 
tute him a member of the latter’s family with such duties and 
privileges as that relation would imply. 1 Corpus Juris 1371; Vol. 
I, pp. 760-761, Schouler on Domestic Relations, Sixth Edition; 
McDonald et al. v. Tewas Employers’ Ins. Association (1924), 267 
S. W. 1074. 

The 1907 statute (acts 30th Leg. 1907. c. 47) provides that where 
the parent executes an instrument of writing transferring his 
parental authority and custody over the child to the adopting party 
or (the amendment of June 19, 1920, acts 36th Leg. 1920, 3d called 
session, adds), where the parent has vountarily abandoned such 
child and left the same to the care of others for a period of at least 
three years, or voluntarily left such child to be cared for by charity, 
for at least three years, in either event, if such child is adopted in 
accordance with the provisions of the statute, all parental authority 
and right to the custody of the child on the part of the natural 
parents are transferred to the adopter. Vernon’s Annotated Texas 
Civil Statutes, Suppl. 1922, arts. 3 and 4; McDonald et al. v. Texas 
Employers’ Ins. Association (1924) 267 S. W. 1074. 

In the case presented the alleged adopted child, Robert Pierce 
Butler, is a male infant 15 years of age, a natural brother of the 
officer claiming to have adopted him, and is residing with his own 
and the officer’s parents, St. John and J. Blanche Butler, in a home 
maintained by them at 519 Sul Ross Avenue, Houston, Tex. where 
St. John Butler, Sr., is employed as a salesman and where other 
adult members of the family, residing at the same address, are also 
employed. It does not appear the officer’s parents have ever aban- 
doned their minor son, Robert, or left him to be cared for by charity, 
or that they have transferred their parental authority and custody 
over him to their officer son, St. John, and it seems highly improb- 
able that any court would, under the circumstances, recognize the 
validity of such a proceeding, even if consummated, considering the 
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youth of the officer, the fact that he has no home of his own, that 
he is engaged in a service of comparative hazard and has been almost 
continuously on sea duty since he was appointed in the Navy, being 
now attached for duty to the U. S. S. Memphis. 

In the case of George O. Kurtz, who was convicted in the Bexler 
County (Texas) Court for criminal cases of wilfully failing and 
refusing to provide for support and maintenance of a minor child, 
the conviction was reversed on appeal, November 25, 1925, Kurtz v. 
State, 277 8. W. 685, the court being of the opinion that before 
any obligation to support a child can be enjoined upon the adopter, 
when the child’s natural parents are living, the adopter must do more 
than merely make the child an heir to his estate; but he must by 
his own act relieve the child’s natural parents of obligations to sup- 
port it and must voluntarily assume such burden himself; and 
where the authority and custody were not transferred in writing 
the adopter can not be punished for failing and refusing to support 
the child. 

If the instrument executed by Lieutenant (J. G.) Butler and re- 
corded in the Harris County Court is valid for any purpose, there- 
fore, or was intended to be availed of for any purpose other than to 
obtain additional allowances from the Government at approximately 
$78 per month, which he is claiming, it is to constitute the minor 
brother, Robert, his legal heir and nothing more, under articles 1 and 
2, Complete Texas Statutes, 1920, providing as follows: 

ARTICLE 1 (1). Any person wishing to adopt another as his legal heir may 
do so by filing in the office of the clerk of the county court of the county in 
which he may reside a statement in writing by him signed and duly authen- 
ticated or acknowledged, as deeds are required to be, which statement shall 


recite in substance, that he adopts the person named therein as his legal heir, 
and the same shall be admitted to record in said office. Acts 1850, pp. 36, 81; 
P. D. 30. 

Arr. 2 (2) * * * §uch statement in writing, signed and authenticated 
or acknowledged, and recorded as aforesaid, shall entitle the party so adopted 
to all the rights and privileges, both in law and equity, of a legal heir of the 
party so adopting him; provided, however, that if the party adopting such heir, 
have at the time of such adoption, or shall thereafter have, a child begotten 
in lawful wedlock, such adopted heir shall in no case inherit more than one- 


fourth (%) of the estate of the party adopting him. Acts 1850, pp. 36, 81. 
P. D. Si. 


Clearly, the relationship between Lieutenant (J. G.) Butler and 
his brother, Robert, has none of the aspects of the relationship exist- 
ing beween parent and child, nor of those commonly observed be- 
tween adoptive parent and adopted child. You are advised, there- 
fore, that payment of rental and increased subsistence allowance to 
the officer on the basis of a dependent is not authorized. 
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(A-18810) 
APPOINTMENTS—RECESS—FOREIGN SERVICE 


Where on account of World War hostilities the post of Ambassador to Turkey 
became vacant in 1917 by the resignation of the then incumbent, the 
subsequent appointment of an officer of the Navy as “ high commissioner ” 
to represent the President of the United States in that country was not 
equivalent to the filling of the vacancy. If, therefore, the office of Ambas- 
sador to Turkey has continued to exist after the resignation of the former 
ambassador in 1917, the vacancy in that office existed while the Senate 
was in session, and while the President would be authorized to make an 
appointment thereto for the term expiring at the close of the next session 
of the Senate, by reason of the provisions of section 1761 of the Revised 
Statutes, the appointee would not be entitled to the pay attaching to the 
office unless and until his appointment had been confirmed by the Senate. 


Comptroller General McCarl to the Secretary of State, July 6, 1927: 
There has been received your letter of June 7, 1927, as follows: 


The Government of Turkey broke relations with the United States on 
April 20, 1917, because the United States and Germany were in a state of war 
and Turkey had allied herself with Germany in the war. It was necessary, 
therefore, that the American ambassador, Mr. Elkus, be withdrawn from 
Constantinople and he returned to the United States where he subsequently 
resigned. It was, of course, impossible to appoint a successor as Ambassador 
to Turkey. 

In May, 1919, after the termination of the war, the President deemed it advis- 
able again to send someone to represent him in Turkey but considered it 
inadvisable to give such officer at that time the title of Ambassador. Mr. 
Lewis Heck was, therefore, sent to Turkey as a representative of the President 
with the title of Commissioner. Subsequently, the President appointed Rear 
Admiral Mark L. Bristol, who was at that time in charge of the United States 
Naval Forces in Turkish Waters “to act as a high commissioner to represent 
the President of the United States in Turkey.” Admiral Bristol has acted 
in this capacity under this appointment continually since August 12, 1919, to 
the present time, but is now proceeding to the United States with the intention 
of resigning on arrival here. 

It is, therefore, necessary that his successor be now appointed and desirable 
that he be given the title formerly used of ambassador extraordinary and 
minister plenipotentiary. 

The salary provided by Congress is available for payment only to a person 
holding a commission as ambassador and Admiral Bristol, therefore, has received 
no compensation from that appropriation during the time that he has been 
the head of the embassy to Turkey. 

Section 1761 of the Revised Statutes provides that— 

“ No money shall be paid from the Treasury as salary to any person appointed 
during the recess of the Senate to fill a vacancy in any existing office if the 
vacancy existed while the Senate was in session and was by law required to be 
filled by and with the advice and consent of the Senate until such appointee has 
been confirmed by the Senate.” 

In view of this provision of the statutes and the fact that the appointee 
since 1919 has been designated as a high commissioner rather than ambassador, 
the question arises as to whether this would preclude payment of salary to 
an ambassador, appointed upon Admiral Bristol’s resignation taking effect, 
until such time as he might be confirmed by the Senate, and I would be glad 
to receive an expression of your opinion on this point. 

I should add that in this case the department has considered that the high 
commissioner was, in fact, ambassador, he having performed all the duties of 
ambassador and having been accorded the status of ambassador by Turkey, 
the only reason for a different title being expediency, in view of the conditions 
existing between the two countries. The department has, therefore, not con- 
sidered that the position of ambassador was vacant in the sense that would 
prevent the appointment of an ambassador as soon as the advisability therefor 
arose, and prevent the consequent payment of his salary from the appropriation 
available therefor. 
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Clauses 2 and 3, section 2, Article II, of the Constitution, provide 
that the President shall nominate and, by and with the advice and 
consent of the Senate, shall appoint ambassadors, other public min- 
isters, and consuls, and shall have power to fill up vacancies that may 
happen during the recess of the Senate by granting commissions 
which shall expire at the end of their next session. 

Under this section there ic no question but that the President has 
authority to make a recess appointment to fill any vacancy in the 
position of ambassador or other diplomatic positions. However, in 
view of the provisions of section 1761, Revised Statutes, quoted in 
your letter, payment of salary to the persons receiving such appoint- 
ments, unless and until they shall have been confirmed by the Senate, 
is dependent upon whether the vacancy to which appointed existed 
while the Senate was in session. 

Information has been received informally that Mr. Heck, who was 
designated as “ commissioner,” was, prior to the severance of diplo- 
matic relations between the United States and Turkey, secretary of 
the American Embassy; that he remained in Turkey after the return 
of Ambassador Elkus to this country and aided the Swedish Em- 
bassy, which had taken over American interests in Turkey, in looking 
after said interests until he was designated as commissioner, and 
continued to receive his salary as secretary until the designation of 
Rear Admiral Bristol as “high commissioner.” Admiral Bristol 
received no compensation for service as “high commissioner” other 
than the pay and allowances of his rank as a naval officer, and the 
question as to the legality of his designation as high commissioner 
is not before this office, and no opinion is expressed thereon. Said 
designation is for consideration at this time only for the purpose 
of determining whether it filled the office vacated by the resignation 
of former Ambassador Elkus. 

It does not appear that the designation or appointment of Admiral 
Bristol as commissioner was sent to or confirmed by the Senate, 
although that body was in session at the time the designation was 
made; and in view of the constitutional limitation upon the author- 
ity of the President in making appointments of ambassadors and 
other public ministers, which appointments may be made only by 
and with the advice and consent of the Senate, except when vacan- 
cies happen during the recess of the Senate, in which event commis- 
sions may issue to expire at the close of the next session of the Senate, 
it must be concluded that the appointment or designation of Rear 
Admiral Bristol as high commissioner did not fill the vacancy 
created by the resignation of Ambassador Elkus. In this connec- 
tion see also section 1440, Revised Statutes. While it was early held 
by the Attorney General that. the power to select countries to which 
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diplomatic representatives of the United States were to be sent and 
the rank of such representatives was vested in the President by the 
Constitution, it was also held that such appointments were always 
subject to the constitutional conditions in relation to the Senate. 
See 7 Op. Atty. Gen. 186, e¢ seq. 

The vacancy occurring in 1917 in the post of ambassador to Tur- 
key not having been filled by the designation of Admiral Bristol as 
high commissioner, nor otherwise, it must be held that if said office 
has continued to exist since the resignation of former Ambassador 
Elkus in 1917 (a point on which this office expresses no opinion at 
this time), the vacancy therein existed while the Senate was in ses- 
sion, and, therefore, that while the President would be authorized to 
make an appointment thereto for the term expiring at the close of 
the next session of the Senate, the appointee would not be entitled 
to the pay attaching to such office unless and until his appointment 
shall have been confirmed by the Senate. 

The question presented is answered accordingly. 


SRNR MME 


(A-17700, A-19033) 


MAGAZINE AND NEWSPAPER ARTICLES—ELECTROTYPES AND 
MATRICES 





The preparation of electrotypes and matrices to be loaned to and used by news- 
papers and magazines separately and not as a part of any written articles 
published in such newspapers or magazines does not constitute the prepara- 
tion of a “ newspaper or magazine article” within the purview of the act of 
May 11, 1922, 42 Stat. 521. 


Comptroller General McCarl to the Secretary of Agriculture, July 8, 1927: 
Receipt is acknowledged of your letter of June 28, 1927, as follows: 
Reference is made to your Decision A-17700 to this department of March 24, 

1927. 





Prior to receipt of this decision an expense was incurred by the district office 
of the Forest Service located in Denver, Colo., for one zinc etching with fifty-one 
electrotypes and forty matrices, amount $45.00, for which it is proposed to make 
payment from the appropriation, General expenses, Forest Service, 1927. 

The expenditure was occasioned by the 1927 American forest week program 
covering the period April 24 to 30, proclaimed by the President under date of 
March 5, 1927, copy of the proclamation being attached hereto. The electro- 
types and matrices were not used in any way in connection with written articles 
for illustrations, being distributed to country newspapers to serve alone in the 
promotion of local public interest in fire prevention and the use and care of 
the national forests. No charge was made for their inclusion or publication 
in any newspaper or magazine, the space and printing costs being donated by 
the newspapers solely as a matter of helpful cooperation. Copy of a print 
from the etching in particular is not available, but enclosed herewith is copy 
of a print from a somewhat similar etching used several years ago which gives 
an idea of the general nature of electrotypes and matrices the department 
desires to purchase and loan. 

The advantages to be secured by the use of electrotypes and matrices in the 
manner contemplated is fully set forth in my submission of March 8 to which 
your Decision A-17700 of March 24 refers. A careful study of your determina- 
tion seemingly indicates that it was based on the premise contained in the 
following paragraph: 
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“Tt is understood from your submission that what is proposed is to have 
cuts and matrices prepared for loaning to newspapers, magazines, etc., for use 
in illustrating articles designed to produce results that will accrue to the benefit 
of the Forest Service.” 

The ruling resulting from this premise clearly precludes the purchase and 
loaning of electrotypes and matrices for use in illustrating articles in news- 
papers and magazines, but it is not clear that it precludes the purchase and 
loaning of electrotypes and matrices which are not to be used in connection with 
written articles, but rather serve by themselves in advancing the interest of 
fire prevention and other Forest Service activities. 

The Forest Service portion of the appropriation act or the Department of 
Agriculture, fiscal year 1927, contains the following language, “to pay all 
expenses necessary to protect, administer, and improve the national forests.” 

The American forest week program has been an annual activity of this de- 
partment for several years and its purposes and necessity have been duly 
recognized by proclamation of the President. The furnishing of electrotypes 
and matrices to newspapers and magazines as herein proposed has been deemed 
a necessity in the furtherance of the annual programs and it is submitted that 
it was not the purpose of the act of May 11, 1922 (42 Stat. 521), to prevent such 
practice. Also it is not believed that such practice constitutes the preparation 
or publication of a newspaper or magazine article or an illustration of an 
article in a newspaper or magazine, but rather represents a form of giving out, 
in an extremely effective manner, without discrimination, of facts and official 
information of value to the public, the giving out of which is expressly provided 
for and safeguarded in the last clause of the act above mentioned. 

Your Decision A-17990 of April 12, 1927, establishes that the process of pre- 
senting official information to the public as herein proposed does not constitute 
printing which is required by the act of March 1, 1919 (40 Stat. 1270),-to be 
performed at the Government Printing Office. 

Your decision as to the authority of the department to pay from official 
funds the voucher in question and subsequent vouchers of a similar nature is 
respectfully requested, 


The act of May 11, 1922, 42 Stat. 521, provides: 


* * * That hereafter no part of any funds appropriated for the Forest 
Service shall be paid or used for the purpose of paying for, in whole or in part, 
the preparation or publication of any newspaper or magazine article, but this 
shall not prevent the giving out to all persons, without discrimination, including 
newspapers and magazine writers and publishers, of any facts or official in- 
formation of value to the public; * * * 


In decision of April 12, 1927, 6 Comp. Gen. 65, it was held that 
“prints or cuts” to be loaned to newspapers for use in illustrating 
articles to be published in connection with the work of the depart- 
ment in the eradication or control of the corn borer did not constitute 
printing such as is required to be done at the Government Printing 
Office. In decision of March 24, 1927, A-17700, you were advised 
that the act of May 11, 1922, supra, prohibited the use of Forest 
Service appropriations for paying for the preparation or production 
of cuts and matrices to be used by newspapers and magazines in 
connection with the publication of articles. 

Webster’s Dictionary defines “article” when used in reference to 
literature as “ A literary composition forming an independent por- 
tion of a magazine, newspaper, or cyclopedia.” See also Miller v. 
State, 99 S. W. 533, 81 Ark. 359, which gives this definition judicial 
recognition. 

As electrotypes and matrices for producing illustrations or etch- 
ings to be published in newspapers or magazines are not in them- 
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selves literary compositions, they do not, when used separately and 
not in connection with newspaper or magazine articles, come within 
the purview of the act of May 11, 1922, supra. 

With the understanding that the electrotypes and matrices re- 
ferred to in your submission are not to be used in connection with or 
as a part of any magazine or newspaper article, payment therefor 
from the appropriation for the Forest Service may be made if 
otherwise legal and proper, a satisfactory showing as to the use to 
accompany the voucher in each instance. 


(A-18481) 


CONTRACTS, REVOCATION—TORTS, OFFICERS AND AGENTS OF 
THE UNITED STATES 





There is no authority for a refund of money paid by a concessionaire to the 
United States commissioner of the National Sesquicentennial Exposition 
under a contract between such commissioner, the concessionaire, and the 
exposition association providing that payments should be made as reim- 
bursement to the United States for labor and materials used in furnishing 

‘ medals and engravings to be sold by the concessionaire, where it appears 

i? that a former alleged agreement whereby the United States was to furnish 
such labor and material without cost to the concessionaire was properly 
revoked, as expressly provided therein, for failure on the part of the con- 
cessionaire to abide by the terms of such agreement. 

There is no liability on the part of the United States to respond in damages for 

an alleged tortious seizure by the United States commissioner of the 

National Sesquicentennial Exposition of material belonging to a conces- 

sionaire, as the United States is not liable for the torts of its officers or 

agents, in the absence of specific legislation, or an express agreement author- 
ized by law providing therefor. 


Decision by Comptroller General McCarl, July 8, 1927: 

There is for consideration the request of Fred B. Rhodes, dated 
May 10, 1927, for review of settlement No. 0168336, dated April 23, 
1927, whereby there was disallowed his claim for refund of $1,800 
alleged to have been paid the United States commissioner, National 
Sesquicentennial Exposition, under the terms of a contract dated 
September 1, 1926, and for damages in the amount of $2,000 as the 
value of certain metal slugs and stamped medals alleged to have 
been wrongfully seized by said commissioner at the expiration of 
the exposition. 

The Sesquicéntennial Exhibition Association, hereinafter referred 
to as the “association” and the “exposition association,” is not a 
Government establishment or organization but an outside corpora- 
tion or organization, and should not be confused with the National 
Sesquicentennial Exhibition Commission created by the joint resolu- 
tion of March 3, 1925, 43 Stat. 1253, and hereinafter referred to as the 
“commission.” The United States commissioner of the Sesquicenten- 
nial Exposition provided for under joint resolytion of February 26, 
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1926, 44 Stat. 133, was appointed by the National Sesquicentennial 
Exhibition Commission and represented the Government—not the 
Sesquicentennial Exhibition Association—at the exposition. 

It appears that under the authority of the act of February 26, 
1926, 44 Stat. 133, the Treasury Department arranged to have among 
its exhibits at the exposition a demonstration of the actual opera- 
tion of the presses of the Bureau of Engraving and Printing and of 
the United States Mint. In letter of March 22, 1926, from F. A. 
Birgfeld, chief clerk and representative of the Treasury Department 
at the exposition, to H. O. Stickney, United States commissioner and 
official United States representative in charge of the Government 
exhibits, the scope of the proposed exhibit of such presses was out- 
lined. An estimate was contained in the letter of the expense to the 
Government of setting up and operating the presses, including serv- 
ices of printers, press operators, and assistants for all- presses and 
expendable supplies for the bureau press. It was stated in the letter 
that it was assumed that the exposition authorities would provide 
free of expense to the Government such items as water, gas, and 
electricity for all presses, and dies and metal for the coining press, 
which could be procured at cost from the mint, and would also as- 
sume other incidental expenses such as support for the floors, rails 
about the exhibit and rental space. As to the disposition of the out- 
put of the presses it was suggested that at former expositions con- 
cessions had been sold for vending the output of the presses, the 
money received for such concessions being used for the reduction of 
the expense of the exhibits. In letter of April 7, 1926, Mr. Birgfeld 
suggested to the commissioner that the Treasury Department be au- 
thorized to proceed to handle the situation as had been done there- 
tofore, by securing competitive bids under proper specifications for 
the award of the concessions for the sale of the output of the presses. 

After some correspondence between the commissioner, the exposi- 
tion authorities, and the Treasury Department, in which it was de- 
veloped that at certain former expositions the output of the Treasury 
presses had been turned over to the exposition authorities for dis- 
position instead of concessions being awarded private individuals by 
the Government, the commissioner, on April 20, 1926, advised S. H. 
Marks,’ acting chief clerk and contact officer for the Treasury De- 
partment at the exposition, that he understood that the exposition 
association desired to have control of the concessions, that in a sense 
he felt “ we are morally obligated to give it to them” and authorized 
the Treasury Department to deal directly with the exposition au- 
thorities relative to the details of disposing of the output of the 
presses, it to be “ understood that the cost of the medals, manufacture 
of all dies, the design of the medals, cost of the electric current and 
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any other additional expense for operation will be taken care of by 
the exposition association.” 

Apparently without any further definite arrangement or formal 
agreement as to the terms under which the exposition association was 
to have control of the sale of the output of the Government presses, 
the association (not the Government) on May 3, 1926, awarded to 
Fred B. Rhodes, the claimant here, a license in accordance with 
his application of the same date, to operate a concession to be known 
as “ The Official Souvenir Medal,” to be “ located with Government 
press of the United States mint ” for the sale of the official souvenir 
medal stamped on such press. It was provided that the medals would 
be sold at retail for 25 cents each and that the concessionaire was 
also to have the right to sell a set of Government engravings at 
retail for 50 cents or less per set, as mutually agreed upon. In return 
for this concessionaire was “to pay all costs of manufacture and 
marketing, including the cost of dies, and to pay the Sesquicentennial 
Exhibition Association 50 per cent of the gross receipts from sales of 
said articles.” By striking out a sentence in the printed “ condi- 
tions,” incorporated into and made a part of the contract between 
the parties, providing that the applicant should pay for all electricity 
consumed, it was apparently agreed that the association should fur- 
nish such electricity without cost to the concessionaire. These condi- 
tions further provided that the application was an offer; that the 
acceptance of the offer bound the applicant to make, do, and per- 
form each and all of the things therein offered in accordance with the 
conditions; that the applicant should provide a corporate surety 
bond in prescribed form; that the license, when issued, “together 
with said bond, these conditions and the application, shall evidence 
the entire contract on the part of the association with the concession- 
aire”; that the provisions thereof should be strictly construed in 
favor of the association; and that a breach of any of the conditions 
of said contract on the part of the concessionaire should entitle the 
association at its option to revoke said license and take over or dis- 
continue the operation of said concession. It is also to be noted that 
the contract further provided that no oral statement or representa- 
tion made by any officer or agent of the association and no adver- 
tisement or written statement or promise in conflict with any of the 
conditions of the contract should be considered as binding the asso- 
ciation except by express authorization of its board of directors. 

In so far as the matter here under consideration is concerned, all 
that can be said as to the effect of this contract is that, to the extent 
the exposition association had any rights in controlling the dispo- 
sition of the output of the Government presses, Rhodes was author- 
ized to sell medals stamped thereon for 25 cents apiece and to sell 
engravings for 50 cents or less a set. 
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This apparently not being a sufficiently defined working arrange- 
ment for Rhodes, negotiations were entered into between him and 
the Treasury Department, which culminated in the following letter 
of June 17, 1926: 


JUNE 17, 1926. 
Mr. Frep B. RxHopss, 
Albee Building, Washington, D. CO. 


Siz: The receipt is acknowledged of your letter of June 14, 1926, transmitting 
copy of contract entered into, with the approval of this department, by and 
between the National Sesquicentennial Exposition Association and yourself, 
covering the sale of the output of the presses of the U. 8. mint and the 
Bureau of Engraving and Printing. 

It is understood and agreed between us that the Treasury Department will 
furnish all labor and materials necessary for the operation of the presses, 
except the medal blanks, but that any alterations or changes in the plates of 
the bureau will be paid for by you; that the exposition association will furnish 
current for the operation of the bureau and mint presses free of expense to 
the Treasury Department; that the master and working dies will be provided 
by you without expense to the Treasury Department; that the metal and manu- 
facture of the blanks for souvenir medals shall be at your expense; and that 
any materials for engraved products, other than paper, 7’’ x 10’’, will be 
supplied by you, without cost to the Treasury. It is further understood and 
agreed that the department will permit you to install a table in both the spaces 
of the Bureau of Engraving and Printing and that of the U. 8S. mint for 
the display and sale of the products of the presses. It is understood that 
the presses will be operated only during such hours as the building may be 
officially open, not exceeding the regular Government hours of service, and that 
the entire concession is to be operated in such manner as not to interfere with 
the conduct of the exhibit or its demonstration to the public; and, further, that 
the Treasury exhibit as a whole will not be commercialized in any improper 
manner. 

It is further understood and agreed that the general operation of the con- 
cession is to be conducted in such manner as to meet the approval of the under- 
signed or his duly authorized agent at the exposition and will be subject to 
revocation by him in the event of failure on the part of the concessionaire to 
conduct the concession to the satisfaction of the Treasury Department or ac- 
cording to the terms of the coneessionaire’s contract with the exposition 
association. 

Respectfully, 
F. A. Brrerexp, 
Contact Officer, Treasury Department Exhibit, 
National Sesquicentennial Exposition. 


Birgfeld’s only apparent authority to sign this letter was that of 
an agent of the commissioner under the commissioner’s letter of 
April 20, 1926, authorizing the Treasury Department to deal directly 
with the exposition authorities relative to the details of disposing of 
the output of the presses. Said letter of June 17, 1926, was not in 
the course of direct dealing with the exposition authorities, and, at 
most, can be taken only as a recognition and a formal statement of 
the conditions under which the exposition authorities were to have 
control of the disposition of the output of the presses, ratifying, in 
so far as it was necessary for the Government to ratify, the agree- 
ment between the exposition association and Rhodes, reserving, how- 
ever, the right to revoke the concession unless conducted to the satis- 
faction of the Treasury Department and according to the terms of 
the concessionaire’s contract with the exposition association. 

6752°—28—2 
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With these preliminaries Rhodes began operation of the conces- 
sion on July 4, 1926. It is not controverted that from the very 
beginning of the operation his principal business was not the sale 
of souvenir medals at 25 cents apiece and engravings for 50 cents 
or less a set but was the sale of silk handkerchiefs stamped on the 
Bureau of Engraving press at prices from 50 cents to $2.50 each, 
and vanity cases, containing the souvenir medal, at various prices. 
It also appears that the medal alone and paper prints were sold regu- 
larly at prices in excess of those stipulated in his contract with the 
association. On July 27, 1926, the commissioner, having received 
complaints as to the conduct of the concession, directed an investiga- 
tion into the activities of Rhodes with a view to putting an end to 
any objectionable practices. 

In the ensuing controversy Rhodes maintained that by reason of 
alleged informal agreements and understandings with the exposition 
association and Treasury Department representatives he was author- 
ized to sell the handkerchiefs and vanity cases and that the letter of 
June 17 bound the Government to furnish labor, etc., for the presses. 
The commissioner asserted that Birgfeld was unauthorized in such 
letter of June 17, to obligate the Government to furnish the labor or 
any material for the operation of the presses in view of the commis- 
sioner’s letter of April 20 specifying that it was to be understood in 
turning the disposition of the output of the presses over to the expo- 
sition association that they would take care of “the cost of the 
medals, manufacture of all dies, the design of the medals, cost of the 
electric current and any other additional expense for operation.” 

Having failed to come to an agreement with Rhodes, the commis- 
sioner on August 27, 1926, directed that there— 
be no further production of any material whatever for Mr. Fred B. Rhodes 
under his contract with the Exposition Association (Exposition No. 91), unless 
and until an arrangement satisfactory to the Commissioner of Sesquicentennial 
Pxposition is made by which the United States Government will be reimbursed 
to the extent of all expense, both labor and material, for operation of this 
concession. 

Production for Rhodes was accordingly stopped. On September 
1, 1926, a triparty agreement was entered into between Rhodes, the 
commissioner, and the exposition association whereby the operation 
of the concession was to be resumed under certain restrictions, 
Rhodes to reimburse the Government for the expenses of labor and 
materials thereafter used in producing materials for the concession. 
Operation of the concession under this new agreement was begun 
about September 8 and it is for the money paid by Rhodes to the 
commissioner under this agreement that the $1.800 claim is now 
made, a right to make such claim having been expressly reserved by 
Rhodes in the agreement on the basis that the requirement of such 
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payments was in violation of his existing contract rights under 
Birgfeld’s letter of June 17, 1926. 

The question as to the commissioner’s legal authority or justifica- 
tion for holding that Birgfeld was unauthorized to obligate the Gov- 
ernment to furnish labor and material in his letter of June 17, 1926, 
is not here involved or decided. Rhodes’s claim for refund is based 
on alleged rights under the letter of June 17, which were expressly 
made subject to revocation “in the event of failure on the part of 
the concessionaire to conduct the concession to the satisfaction of the 
Treasury Department or according to the terms of the concession- 
aire’s contract with the exposition association.” There can be no 
question that the concession was not operated according to the terms 
of the concessionaire’s contract with the exposition association, the 
concessionaire having failed to show that there was any valid supple- 
mental agreement authorizing him to sell handkerchiefs and vanity 
cases, or to allow him to advance his prices on medals and engravings. 
On September 1, 1926, the following letter was addressed to Rhodes 
by Commissioner Stickney: 


Referring to letter CC-SHM of June 17, 1926, addressed to you and signed by 
F. A. Birgfeld as contact officer for the Treasury Department. 

In view of the fact that you have violated the terms of your contract with 
the exposition association dated May 3, 1926 (Concession No. 91), and have sold, 
within the Treasury Department exhibit space proper, articles not authorized 
by that contract, to wit, handkerchiefs and vanity cases, and have refused to 
cease such practices when called upon to do so, and said F. A. Birgfeld having 
acted as an agent of the U. S. commissioner to the Sesquicentennial Exposition 
in granting you the privileges enumerated in said letter, and furthermore, he 
having exceeded his authority as my agent in granting said privilege, I hereby 
notify you that all privileges granted you by said letter of June 17, 1926, are 
hereby revoked, and all the provisions of said letter are hereby cancelled except 
in so far as they are preserved by the contract entered into between the U. S. 
commissioner, the director of concessions of the Sesquicentennial Exposition 
Association, and yourself on the 1st day of September, 1926. 


This was followed on September 7, 1926, by the following letter 
from Birgfeld to Rhodes: 


Mr. Frep B. RHODES, 
Care U. 8. Mint Echibit, National Sesquicentennial Exposition, 
Philadelphia, Pennsylvania. 

Srr: By direction of the Secretary, you aré hereby advised that in view of 
the difficulties which have arisen in connection with your relations to the U. S. 
Treasury exhibit at the National Sesquicentennial Exposition, in Philadelphia, 
Pennsylvania, and at the request of Commissioner H. O. Stickney, the instruc- 
tions and conditions set forth in my letter dated June 17, 1926, are hereby 
terminated. 

You are further advised that the Treasury Department will deliver the out- 
put of the presses in the Treasury exhibit, in accordance with written instruc- 
aoe of Commissioner Stickney, to whomsoever he authorizes us to make such 

elivery. 

Any future questions in regard to the output of the presses in the Treasury 
exhibit must be taken up with Commissioner Stickney, with whom you will 
from now on deal directly. 

Respectfully, 
(Signed) F. A. BIRcFerp, 
Contact Officer, Treasury Department Erhibit, 
National Susquicentennial Exposition. 
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Without deciding as between the commissioner or the Treasury 
Department officials which legally had the right of revocation re- 
served in letter of June 17, 1926, it is clear that such right actually 
existed in one or both. Sufficient reason existed for revocation and 
the right was duly exercised by the one or the other entitled to revoke, 
in accordance with the reservation. It must be held, therefore, that 
subsequent to September 7, 1926, any rights claimant may have had 
were measured by or determined under the contract of September 1, 
1926; and as it appears the $1,800 paid by Rhodes was required by 
and in accordance with the terms of said contract, there is no legal 
basis for the refund claimed. 

As to the claim for $2,000 for damages on account of the alleged 
seizure by the commissioner on the last day of the exposition of ma- 
terial belonging to Rhodes, it need only be said that if such seizure 
was unlawful and unauthorized, the claim is one for an injury sound- 
ing in tort, for which this office can give no relief in the absence of 
specific legislation, or an express agreement authorized by law, pro- 
viding therefor. 1 Comp. Gen. 178: 5 id. 461. See also Gibbons v. 
United States, 8 Wall. 269; Hart v. United States, 95 U. S. 316; 
Bigby v. United States, 188 U. S. 400. 

Upon review, the disallowance of both claims is sustained. 


(A-18874) 


TRAVELING EXPENSES—LEAVE OF ABSENCE—ENLISTED MAN OF 
THE NAVY 

An enlisted man of the Navy who upon reenlisting on the U. S. S. Arizona at 

San Pedro, Calif., is granted 30 days’ leave of absence and directed, at 

the expiration thereof, to report for gssignment to duty at the receiving 

station at Philadelphia, Pa., in accordance with Part D, chapter 7, article 

D-7028, paragraph 8, Bureau of Navigation Manual, is not entitled to 


reimbursement for the cost of transportation and subsistence in traveling 
from San Pedro to Philadelphia. 


Assistant Comptroller General Ginn to Robert MacFarlane, S. K. 1 Class, 

United States Navy, July 8, 1927: 

There was received February 18, 1927, your request for review of 
settlement No. 0168448, dated February 15, 1927, wherein was dis- 
allowed your claim for reimbursement of cost of transportation and 
subsistence in traveling from San Pedro, Calif., to Philadelphia, Pa., 
under orders of November 3, 1925. 

Your claim is based on travel performed under orders issued by 
the commanding officer, United States Fleet, San Pedro, Calif., 
November 3, 1925, addressed to you, in part as follows: 

Subject: Leave and orders. 


1, Upon receipt of these orders you are hereby granted (30) thirty days 
leave of absence to expire midnight 4 December, 1925, At the expiration of 
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this leave you will report to the commanding officer receiving station, Phila- 
delphia, Pa., for duty. 

2. It is understood that while on leave your address will be 25 Clements St., 
Glen Cove, L. I, and you will immediately notify the commanding officer 
receiving station, Philadelphia, of any change of address. 

8. All expenses for transportation and subsistence while on leave will be at 
your own expense. 


Part D, chapter 7, article D-7028, paragraph 8, Bureau of Naviga- 
tion Manual, under which the Navy Department reported your leave 
was granted and change in duty station directed, is as follows: 


A man reenlisting on board any ship, who does not desire to return for duty 
on board that ship, may at his own request be given orders to report to a 
receiving ship for general detail, upon expiration of leave, provided all travel 
performed while in a leave status is performed at his own expense. 

It appears that you reenlisted on board the U. S. S. Arizona, San 
Pedro, Calif., November 4, 1925. The regulations under which you 
were granted leave and given permission to report to another station 
for duty upon the expiration thereof specifically preclude payment 
of travel expenses while you were in a leave status; and such provi- 
sion was stipulated in paragraph 3 of your orders. Your request 
for leave, and, at expiration thereof, assignment to duty at the 
receiving station at Philadelphia instead of being required to return 
to duty on the U.S.S. Arizona, was granted for your own conven- 
jence, the change of duty station not being necessary to the public 
business. The travel performed by you in effecting the change of 
station being incident to your leave status, and the change of station 
having been directed for your own convenience, and not because of 
public necessity, your orders are permissive in character and do not 
entitle you to reimbursement for cost of transportation for the travel 
involved. 3 Comp. Gen. 25 and 358; decision A~16170, Nov. 10, 1926, 
Hopkins case, 63 MS. Comp. Gen. 299. 

Upon review the settlement is sustained. 


(A-19000) 
TAXES, STATE—GASOLINE PURCHASES 


Where an employee of the Government purchased gasoline for authorized use 
on official business in a State that imposes a tax upon the dealer or 
distributer, the Federal Government may reimburse him for the full 
amount paid inclusive of the tax. The matter of refund of the tax so 
paid is for the attention of the department concerned and not the employee. 

Reimbursement of the amount of tax alleged to have been paid by an employee 
of the Government on gasoline purchased for authorized use on official 
business in a State where, under present practice, no tax is collected 
upon liquid fuel sold or delivered to the Federal Government for actual 
consumption in the business of said Government, is not authorized. 


Comptroller General McCarl to the Secretary of Commerce, July 9, 1927: 
I have your letter of June 20, 1927, as follows: 


The Coast and Geodetic Survey of this department recently found it neces- 
sary, in an emergency, to have a temporary employee, a foreman hand of some 
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experience, drive a truck from Texas to Maryland. The necessity of this trip 
arose suddenly, and the employee was directed by telegram to drive from 
Lampasas, Texas, to Maryland. En route the truck traversed the States of 
Texas, Oklahoma, Missouri, Illinois, Indiana, Ohio, Pennsylvania, and Maryland. 
In Missouri, Indiana, Ohio, and Pennsylvania there is a State tax on gasoline, 
which is refundable to the Federal Government after certain conditions have 
been complied with, among which is the securing from the respective secre- 
taries of state of the necessary blanks for filing application for refund of 
said tax. In the emergency in question neither the employee nor the office 
of the Coast and Geodetic Survey in Washington had time to secure the neces- 
sary blanks, and in purchasing gas in those four States a total tax of $1.45 
was paid, as follows: Missouri, 50¢; Indiana, 45¢; Ohio, 20¢; and Pennsylvania, 
30¢. 

In emergencies such as that above referred to, would the payment of the 
State gasoline tax be a proper charge against the Government, where the 
amount involved is so small and the time of the Government agent so limited? 

If, under the above circumstances, the tax is not a proper charge against 
the Government, in view of the fact that the foreman hand in this case was 
a temporary employee acting under direct orders from Washington, who would 
be the person responsible for the payment of said tax? 

Circumstances such as those outlined above are of frequent occurrence in 
this department and in such cases it is practically impossible to secure the 
proper blanks from the State authorities in time to permit of their use when 
needed, and your decision is respectfully requested as to the proper procedure 
to be followed in future. 


The question presented appears to involve reimbursement to an 
employee for the amount of State tax on gasoline purchased while in 
a travel status for use in a Government conveyance. In considering 
a similar question it was held in decision of this office dated April 9, 


1927, 6 Comp. Gen. 660, quoting from the syllabus, that: 


Where a Government employee purchased gasoline for authorized use on 
official business in a State that imposes a tax upon the distributer, the Federal 
Government may reimburse him for the full amount paid inclusive of the tax, 
and claim for refund of the tax may then be made by the administrative office, 
and when refunded such amount should be deposited and covered into the 
Treasury to the credit of the appropriation under which the reimbursement 
was made. 

A reference to the gasoline tax laws of the States of Missouri. 
Indiana, and Ohio discloses that the tax is imposed on the dealer or 
distributer in each instance. Therefore, if it was necessary for the 
employee to pay the amount of the tax on gasoline purchased by him 
for use in a Government-owned automobile while on official business 
reimbursement of the purchase price including the amount of the tax 
is authorized. See 5 Comp. Gen. 1022, 6 id. 660. However, there 
appears no valid reason why application for refund of the tax should 
not be made by the department, if provision is made in the State 
statute for such refund, and within the time limit prescribed by the 
State statute, which time it is understood is not less than 90 days 
in any State whose laws provide for refund. The matter of refund 
in such cases is for the attention of the department concerned and 
not the employee. 

With reference to the reimbursement to the employee of the amount 
of State gasoline tax paid by him on gasoline purchased jn the 
State of Pennsylvania, it appears that under the present practice 
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established under the Pennsylvania statute no tax is collected upon 
liquid fuels sold or delivered the Commonwealth of Pennsylvania 
or the United States Government for actual consumption in the busi- 
ness of said Governments, provided that the dealer shall procure 
from the purchaser a certificate of exemption as prescribed by the 
Auditor General and forward the same to the Auditor General at the 
time of making report. See 1 Comp. Gen. 229, 230. 

The United States being exempted from the payment of tax on 
gasoline purchased in the State of Pennsylvania, the employee is not 
entitled to reimbursement for the amount of the tax alleged to have 
been paid by him in connection with the purchase of gasoline in the 
said State. 


(A-19044) 


ADVERTISING, ACCEPTANCE OF OTHER THAN LOWEST BID— 
SPECIFICATIONS 


In the purchase of automobiles, in ordinary cases, for the use of the United 
States, all makes and grades are for consideration in determining which 
will best meet the needs of the service, and bids should be requested on 
specifications drawn not by designation of a particular make nor to 
cover the mechanical construction of a particular make, but showing 
only such details as to the construction and performance requirements 
as can satisfactorily be shown to meet the needs of the service. 

The make or model of an automobile such as “stock model” is not the con- 
trolling element as to the acceptance or rejection of a bid. If an auto- 
mobile offered to the Government at a lower price conforms to the 
essential requirements of the specifications and will satisfactorily meet 
the needs of the service the fact that it is not a stock model or that it 
has a belt-driven pump instead of a centrifugal pump in connection with 
the cooling system as specified and other minor mechanical differences, 
is not sufficient justification for the rejection of the lower bid and 
aeceptance of the higher. 


Comptroller General McCarl to the Secretary of the Treasury, July 9, 1927: 
I have your letter of June 29, 1927, as follows: 


Under date of April 11, 1927, the Bureau of Engraving and Printing ad- 
vertised for proposals on two armored delivery trucks of two and one-half 
tons capacity, conforming to certain specifications. Sealed proposals were 
received and opened on April 29, 1927, pursuant thereto. These armored cars 
are intended for use in delivering currency and other securities to various 
points in the city of Washington. Four bids were received as follows: 


Gustav Schaefer Wagon Co., offering General Motors Truck Model 
m-Oe-B ematents. 33059 sh le ste ae i els $12, 500. 00 
Gustav Schaefer Wagon Co. offering Pierce Arrow Model X—A 


American Coach and Body Co., offering White Model 51 chassis, 
$13,564, less 4% of 1% for payment within 15 days, or 13, 496. 18 
Gustav Schaefer Wagon Co., offering White Model 51 chassis 


The proposals for the first two of the foregoing bids did not conform to the 
bureau's specifications. The variations are mentioned below: 


G. M. C. Monet K-52-S 


While the General Motors Truck Company in its letter of May 31, 1927, 
attached, states that the G. M. ©. Model K-52-S chassis is a standardized 





24 DECISIONS OF THE COMPTROLLER GENERAL 


current stock model, the Washington representative of the company was unable 
to give any information concerning this model chassis. The Director of the 
Bureau of Engraving and Printing advises that the General Motors Company 
does not advertise this model, and it appears that the company plans to change 
its two and one-half ton truck in order to meet the bureau’s specifications. In 
these circumstances the bureau would not be receiving a stock model two and 
one-half ton chassis, as required by the specifications, but, instead, would be 
receiving a special truck devised to meet the specifications. The Director of 
the Bureau regards it as essential that he receive a standard truck, so that 
there will be no difficulty with respect to the securing of replacement parts at 
some future date. 

Paragraph 13 of the specifications calls for the frame on the chassis to be 
not less than a 6’’ channel. The frame of Model K-52-A is made of 5%’’ 
channel. In a letter dated May 31, 1927, the General Motors Truck Company 
states that the Model K-52-S, on which the Schaefer Company failed to submit 
any data, is the same as Model K-52~A, except that the 5%’’ channel frame has 
an insert section 5%’’ X y¥s’’ fastened to it, and that it has a larger engine, 
with cylinders of 414’’ bore by 614"’ stroke, developing a minimum of 40 brake 
horsepower. The Model K-52-A is rated at 37 (actual) brake horsepower. 
These changes which the General Motors Company offers to make convert their 
Model K-52-—A into a special model, or one that is not standard. 

Paragraph 18 of the specifications provides that the cylinders have water 
passages cast integrally with the cylinder walls. The engine offered by the 
General Motors Company has removable liners in the cylinders. 

Paragraph 28 of the specifications calls for a geared centrifugal pump in 
connection with the cooling system. The General Motors Company engine uses 
a belt-driven pump. 

With the exception of the changes noted in the foregoing paragraphs, the 
chassis offered in this bid meets the bureau’s specifications. 


Prerce-Argow Moper X-A 


The next lowest proposal is that of the Gustav Schaefer Wagon Company, 
based on a Pierce-Arrow Model X—A chassis. 

Paragraph 3 of the specifications requires that the chassis be a standardized, 
current stock model, and also that it shall be rated by its manufacturer for a 
load, exclusive of body weight and accessories, of not less than 2% tons. Pierce- 
Arrow Model X—A is rated by its manufacturer as a 2-ton truck chassis. Since 
the opening of the bids the Washington representative of the Pierce-Arrow 
Motor Car Company and the Gustav Schaefer Wagon Company have submitted 
letters to the effect that the X-A 2-ton chassis offered would be built up to 
their X-B 3-ton chassis standard, with the exception of the difference of 
material in the frame. The difference in material referred to is that the S-A 
2-ton chassis is of 30-35 carbon steel, heat treated, and the X-B 3-ton is of 
chrome nickel steel, heat treated. This change would require the addition of 
one leaf to each of the rear springs, and making these changes, therefore, would 
convert this chassis into a model that is not a standard stock model with the 
Pierce-Arrow Company. 

The third and fourth bids meet the specifications of the bureau in every 
respect. 

em that the award of the contract may be made in conformity with 
the findings of your office, the Director of the Bureau of Engraving and 
Printing wants to know whether, in view of the specifications, he should 
award the contract to a bidder who offers a current stock model on which 
certain mechanical changes have been made in order to meet the specifica- 
tions, whether or not the mechanical changes are objectionable; or whether 
the award must be made to the bidder whose current stock model meets the 
specifications in every respect without alterations. 


Under existing laws governing purchase of equipment for the 
Government, the controlling element is, the job to be done—the 
work necessary to be accomplished. The request for bids should 
fairly reflect the actual need, through specifications or otherwise, 
and the equipment to be had at the lowest price that will serve 
the purpose is that authorized to be purchased at public expense. 





DECISIONS OF THE COMPTROLLER GENERAL 25 


The matter of the purchase of automobiles and the drawing of 
specifications to accompany the advertisement for bids has been 
the subject of numerous decisions by this office and it has uniformly 
been held that for all ordinary uses, all makes and grades of 
automobiles are for consideration in determining which will best 
meet the needs of the service, and that bids should be requested on 
specifications drawn not by designation of a particular make or to 
cover the mechanical construction of a particular make, but should 
show only such details as to construction and performance require- 
ments as can satisfactorily be shown necessary to meet the needs of 
the service. 5 Comp. Gen. 771; id. 963. An examination of the 
specifications in the instant matter discloses that they were drawn 
with greater detail than necessary or proper in that they cover 
mechanical construction of the engine and other nonessential details. 

It appears that what the Government requires in this case is two 
armored automobile trucks of sufficient power, durability, etc., for 
use in delivering currency and other securities from the Bureau 
of Engraving and Printing to various places in the city of Wash- 
ington, D. C. The make or model of an automobile such as “ stock 
model ” is not the controlling element.as to the acceptance or rejec- 
tion of a bid. In other words, if the automobile offered at a lower 
price conforms to the essential requirements of the specifications and 
will satisfactorily meet the needs of the service, the fact that it is 
not a “stock model” or that it has a belt-driven pump instead of a 
centrifugal pump in connection with the cooling system, as speci- 
fied, and other minor mechanical differences, is not sufficient justifica- 
tion for the rejection of the lower bid and acceptance of the higher. 

The bid of the Gustav Schaefer Wagon Co. offering General 
Motors truck, Model K-52-S chassis, at a price of $12,500 is the 
lowest of the bids received, and it appears that the machine offered 
meets in every respect the needs of the service and also conforms to 
the essential requirements of the specifications, differing only in 
minor mechanical details. 

Accordingly, the said bid should be accepted. 


(A-19038) 
TRANSPORTATION—NAVAL PRISONERS 


The Secretary of the Navy is authorized under the act of March 3, 1909, 35 
Stat. 756, to provide by regulation that transportation not exceeding in 
cost the transportation from the naval prison to the prisoner’s home or 
place of enlistment may be furnished to a place other than the home or 
place of enlistment of a discharged naval prisoner when so requested by 
him, and when in the judgment of the prison authorities it is to the interest 
of the discharged prisoner to provide transportation to the place selected 
by him. 22 Comp. Dec. 189, reversed. 
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Comptroller General McCarl to the Secretary of the Navy, July 11, 1927: 

There has been received your fourth indorsement of June 27, 1927, 
requesting decision of questions presented by the commanding officer, 
naval prison, Parris Island, S. C., whether transportation may be 
furnished to discharged naval prisoners to places other than their 
homes or places of enlistment “ provided all claims for any difference 
in cost to the Government be waived.” The question arises under 
the provision contained in the naval appropriation act of March 3, 
1909, for the fiscal year 1910, 35 Stat. 756: 


* * * ‘That the Secretary of the Navy is hereafter authorized to transport 
to their homes or places of enlistment, as he may designate, all discharged 
naval prisoners; the expense of such transportation shall be paid out of any 
money that may be to the credit of prisoners when discharged; where there 
is no such money, the expense shall be paid out of money received from fines 
and forfeitures imposed by naval courts-martial: Provided further, That the 
Secretary of the Navy is hereby authorized to furnish naval prisoners upon 
discharge suitable civilian clothing in case, and only where, said discharged 
prisoners would otherwise be unprovided with suitable clothing to meet their 
immediate needs. 


The precise question presented was considered by a former Comp- 
troller of the Treasury, 22 Comp. Dec. 189, and it was held that the 
furnishing of transportation under the cited act to places other than 
the homes or places of enlistment of discharged naval prisoners was 
not authorized. That decision, although it does not cite it, seems to 
have been based upon an earlier decision to the Attorney General, 
19 Comp. Dec. 293, construing the act of August 24, 1912, 37 Stat. 
466, making appropriations under the Department of Justice and 
authorizing transportation for United States prisoners to “ place of 
conviction or place of bona fide residence in the United States.” 
The latter decision seems to have been concerned primarily with a 
construction of the term “ bona fide residence ” rather than the intent 
of the legislation authorizing the furnishing of transportation. 
Thereafter, the Department of Justice appropriation act was broad- 
ened to include not only the place of conviction or bona fide residence 
but also “such other places within the United States as may be 
authorized by the Attorney General ”; see 38 Stat. 868. This termi- 
nology has been carried into section 9 of the act of June 7, 1924, 43 
Stat. 473, establishing a Federal Industrial Institution for Women, 
and into section 10 of the act of January 7, 1925, 43 Stat. 724, es- 
tablishing a United States industrial reformatory. 

The purpose of the provisions of law for a gratuity of money, 
clothing, and transportation to the place where convicted in the case 
of civil prisoners, to the place of enlistment in the case of naval 
prisoners, or to their homes, is to enable the former prisoner to 
reestablish himself in the civil community as a law-abiding citizen 
which would be difficult, if not impossible, if discharged without 
funds, with unfit clothing, and in the vicinity of the prison in which 
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he had served a sentence for the commission of a crime. So far as 
transportation is involved, the purpose of the statute is not primarily 
to return the former prisoner to one of two places, his home or the 
place of enlistment, but to enable him to go from the vicinity of the 
prison to begin life anew. Under the statute here considered it is to 
be further observed the money for the transportation is to be secured 
from funds of the former prisoner if he has any; in such a case the 
statute is merely authority to use a portion of the prisoner’s own 
money for the purchase of transportation within the limits fixed, and 
the Secretary of the Navy has discretion whether to so use the prison- 
er’s money or discharge the prisoner at the naval prison and permit 
him to purchase transportation with his own funds to such place as 
he may choose. 

Notwithstanding the former holdings, I am of opinion that the 
statute is not necessarily restrictive as to place, but in this respect 
operates only as a maximum upon expenditure and the Secretary of 
the Navy may provide by regulation that transportation shall be fur- 
nished to such discharged prisoners to places other than their homes 
or places of enlistment when requested by the former prisoners and 
when, in the judgment of the prison authorities,-it will be to the best 
interests of the former prisoners, such transportation, however, in no 


case, to exceed the cost of transportation to the home or place of 
enlistment of the former prisoner. As the statute gives the-prisoner 
no enforceable right, the necessity for a waiver is not apparent. 

Your question is answered accordingly. 22 Comp. Dec. 189, will 
not hereafter be followed. 


(A-19080) 


VETERANS’ BUREAU—ADJUSTED SERVICE CREDIT— 
BENEFICIARIES 


The wife of a deceased veteran of the World War who was indicted for killing 
the veteran, arraigned, plead guilty to manslaughter, was sentenced, and 
then paroled, is not entitled to receive any payments under the adjusted 
service certificate, notwithstanding she was the designated beneficiary 
thereunder. An affidavit by the prosecuting attorney purporting to show 
that the killing was in self-defense can not be accepted to discredit the 
court proceedings. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

July 11, 1927: 

There has been received your letter of July 1, 1927, requesting 
decision whether the amount of an adjusted service certificate may 
be paid to the designated beneficiary, the wife of the veteran, who, 
after being charged with taking the life of the veteran, was indicted, 
arraigned, and permitted to plead guilty to manslaughter, sentenced 
to the reformatory, and immediately paroled. 
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The question is presented in the case of David J. Freeman, XC- 
662999, whose designated beneficiary was his wife, Carrie Freeman. 
On June 1, 1926, the veteran was fatally shot and in connection 
therewith his wife was, on July 2, indicted on a charge of murder in 
the second degree. July 7, 1926, she entered a plea of “not guilty” 
and her bond was fixed at $5,000. November 17, 1926, the court 
appointed counsel for her defense and on December 1, 1926, she was 
rearraigned and her plea changed to a plea of guilty to man- 
slaughter. She was sentenced to the Ohio State Reformatory and 
at once paroled. Notwithstanding these court proceedings, the prose- 
cuting attorney, under date of March 28, 1927, makes affidavit that 
the evidence then in hand proved conclusively that the killing was in 
self-defense, that the wife had an exceptionally good reputation in 
the community, and that the husband had been in the habit of com- 
ing home intoxicated and of beating and abusing his wife. 

In decision of May 29, 1926, A—13608, it was held by this office that 
payment under an adjusted service certificate should not be made 
to the designated beneficiary convicted of feloniously killing the 
veteran. The beneficiary in that case was the wife of the veteran 
who was indicted, tried, and convicted of voluntary manslaughter. 
but sentence was suspended. The facts in the two cases are very 
similar and what was stated in that decision is equally applicable 
here. The affidavit by the prosecuting attorney can not be accepted 
to discredit the court record. Accordingly, you are advised that 
upon the present state of the court record, payment under the ad- 
justed service certificate to the widow of the veteran is not authorized. 









































(A-17197) 


PAY—AVIATION DUTY—ENLISTED MAN OF ARMY COMMISSIONED 
AN OFFICER 





Where an enlisted man of the Army holding a rating as airplane pilot makes 
10 flights during the calendar month, is discharged as an enlisted man to 
accept a commission in the Air Corps of the Army and is immediately 
detailed to duty involving flying, in view of the mandatory requirements 
of law and regulation that. 90 per cent of the officers of the Air Corps shall 
be flying officers and that flying officerg shall be detailed to duty involving 

flying, he is entitled to flying pay for the entire portion of the calendar 
month served as a commissioned officer, although the order evidencing his 
assignment to flying duty was not received by him until the last day of 
the calendar month during which he made the required flights as an enlisted 
man. 


Comptroller General McCarl to Maj. D. W. Morey, United States Army, 
July 12, 1927: 


There has been received by first indorsement of January 25, 1927, 
your request of January 20, 1927, for decision whether you are 
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authorized to pay voucher therewith transmitted in favor of Second 
Lieut. Charles W. O’Connor, Air Corps, for 50 per cent increase of 
pay for flying for the period September 7 to September 30, 1926. 
Prior to September 7, 1926, Lieutenant O’Connor was a staff sergeant, 
First Observation Squadron (R. S.), Air Corps, and detailed to 
duty involving flying, having been discharged September 6, 1926, to 
accept a commission as a second lieutenant, Air Corps, Regular 
Army. The flight certificate attached to his final statement shows he 
made 11 flights of a duration of 1 hour and 25 minutes September 
1, and 2 flights of 2 hours 15 minutes’ duration September 3, 1926. 
On his appointment as an officer he was by Personnel Order No. 209, 
dated office, Chief of Air Corps, Washington, September 7, 1926, 
detailed to duty involving flying. By paragraph 4 of Special Order 
No. 214, dated headquarters, Mitchell Field, Long Island, N. Y., 
September 8, 1926, Lieutenant O’Connor was directed to proceed to 
Wright Field, Fairfield, Ohio, and report to the commanding officer 
for assignment to duty, 30 days’ delay en route being authorized 
(changed to 20 days by paragraph 3 of Special Order 215, same 
headquarters, September 9, 1926). 

It appears from the flying certificate attached to the voucher you 
have presented that on September 8, 1926, Lieutenant O’Connor 
made 8 flights of 15 minutes’ duration, and on September 14, 10 
flights of 50 minutes’ duration. The order of September 7, 1926, 
detailing Lieutenant O’Connor to flying duty was not received by 
him until September 30, 1926, and your doubt as to the propriety 
of payment is because of decisions holding that where an officer is 
detailed to duty involving flying he is not entitled to the increased 
pay until he reports for and enters upon duty under the order de- 
tailing him to duty involving flying. 2 Comp. Gen. 370; 21 MS. 
Comp. Gen. 488, A. D. 7543, to the Secretary of the Navy, May 11, 
1923; and A-11921, to you, May 4, 1926. The rule is that an officer 
is not detailed to or on duty requiring regular and frequent participa- 
tion in aerial flights until he receives notice of the detail or assign- 
ment and enters upon the duty. The facts of this case show that the 
officer as an officer and as an enlisted man was during the month of 
September, 1926, continuously under detail to duty involving flying 
and that as an enlisted man he made the required flights for the 
month of September. In 3 Comp. Gen. 384 was considered the case 
of an enlisted man whose detail to duty involving flying was revoked 
by his discharge, on expiration of enlistment, after making the re- 
quired flights for the month and who upon reenlistment two days 
later was again detailed to flying duty but who during the remainder 
of the calendar month made no further flights. In that case it was 
said: 
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* * * It is apparent that a calendar month is the unit for determining 


the minimum flight performance, but it is not apparent from the language 
thereof that the [Executive] order contemplates in any condition to require 
double measure of performance for any calendar month. Accordingly, the 
fact of a break in the detail within any particular month wouid not forfeit 


= to increase pay during any part of that month in which a detail is in 
effect. 


In this case claimant having performed the minimum monthly requirement 
for August, 1922, prior to expiration of enlistment and termination of his 
detail thereunder, credit therefor is applicable to the period August 28 to 31, 
1922, in which a subsequent detail was in effect. * * 

In that case there was no question as to when the second detail 
became effective and in view of all the circumstances of the present 
case there is no question as to the effective date of Lieutenant O’Con- 
nor’s detail to duty involving flying. The military history of Lieu- 
tenant O’Connor furnished by The Adjutant General shows that he 
qualified as an airplane pilot December 21, 1922; that he was ap- 
pointed a second lieutenant, Air Service, Officers’ Reserve Corps, 
December 20, 1922; that he held a certificate of capacity as a first 
lieutenant, Air Service Reserve, dated January 8, 1926, and was 
placed on duty involving flying for such periods as he might be called 
to active duty per paragraph 1, Personnel Orders, No. 76, Office Chief 
of Air Service, dated April 1, 1925. Section 13a of the national 
defense act as amended, 44 Stat. 780, requires that of the officers of 
the Air Corps “ at least 90 per centum of the officers in each grade 
below that of brigadier general shall be flying officers,” and that “a 
flying officer in time of peace is defined as one who has received an 
aeronautical rating as a pilot of service types of aircraft.” Para- 
graph 2 of the Executive order of July 1, 1922, provides: 

Each officer or warrant officer who is a qualified aircraft pilot and who is not 
unfit for duties as such, and who is commissioned in, or duly assigned or at- 
tached to the Air Service of the Army, * * * shall be detailed to duty 
involving flying; * * * and such detail shall remain in force for the entire 


period of such commission, assignment, or attachment, except as hereinafter 
provided in paragraphs 9 and 10. 


The officer in this case had just passed a physical examination for 
commission in the Regular Army. There could be no question of his 
physical fitness. He was a qualified airplane pilot and these manda- 
tory provisions of law and regulations required his immediate detail 
to duty involving flying. While it is not intended to suggest that 
these provisions of law and regulation coupled with his physical 
examination will take the place of a detail to duty involving flying, 
yet where the detail is actually made and the officer having the 
qualifications acts on that the formal detail will be issued and will 
be communicated to him, the delay in the receipt of the order evi- 
dencing the detail will not deprive him of the increase of pay for 
flying from the effective date of the detail if there has been a compli- 
ance with the other requisites for payment of increased pay for flying 





DECISIONS OF THE COMPTROLLER GENERAL 31 


duty. The flights made while an enlisted man during the month of 
September, -there having been a continuous detail to flying duty, 
entitle the officer to flying pay September 7 to September 30, 1926, 
and if the voucher is otherwise correct it may be paid. In this view 
of the case it is not necessary to consider whether the flights made 
while on leave and not on duty would entitle him to flying pay. 


(A-18900) 
LEASES—DAMAGES 


Where the railing in a building leased to the United States was removed by 
the Government under authority in the lease agreement to make alterations, 
but was subsequently taken from the building and appropriated to the 
Government’s use without the knowledge or consent of the lessor, the 
value thereof is properly payable to the lessor. 


Decision by Comptroller General McCarl, July 13, 1927: 

George H. N. Luhrs applied June 1, 1927, for review of settlement 
0181528, dated May 24, 1927, whereby was disallowed his claim for 
$75, the value of a railing removed from a building leased by him 
to the regional office of the United States Veterans’ Bureau, Phoenix, 
Ariz., under various leases covering the period from August 7, 1922, 
to June 30, 1926. ; 

It appears that when the regional office first occupied rooms in 
claimant’s building there was a long railing in room No. 8 ‘which 
was used as the main office. The record is not clear as to whether 
there was also a shorter railing extending at right angles to the 
long one, or whether the short railing was made from the material 
of the long one by direction of some person in the Veterans’ Bureau. 
In any event it appears that the long railing was removed from said 
room in January, 1925, and the shorter one in August or September, 
1925. 

During the period that the rooms were occupied by the regional 
office there had been one or more changes of administrative heads 
and as a result thereof it is impossible now to determine at whose 
direction the railings were removed, but there seems to be no doubt 
that the removal was at the request or direction of a Government 
officer and without the claimant’s knowledge or consent. 

In connection with the termination of the first two leases on Feb- 
ruary 29 and June 30, 1924, claimant executed releases but such re- 
leases do not cover the period in which the railing was removed. 

The lease of June 27, 1924, which was renewed to extend it to June 
30, 1925, covered the period in which the long railing was removed 
and the lease of June 19, 1925, covered the period in which the 
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short railing was removed. Paragraph 8 of both leases provides as 
follows: 

The Government shall have the right, during the existence of this lease, to 
make alterations, attach fixtures, and erect additions, structures, or signs, in 
or upon the premises hereby leased (provided such alterations, additions, struc- 
tures, or signs shall not be detrimental to or inconsistent with the rights granted 
to other tenants on the property or in the building in which said premises are 
located) ; which fixtures, additions, or structures so placed in or upon or at- 
tached to the said premises shall be and remain the property of the Govern- 
ment and may be removed therefrom by the Government prior to the termina- 
tion of the lease, and the Government, if required by the lessor, shall, before 
the expiration of this lease or renewal thereof, restore the premises to the 
same condition as that existing at the time of entering upon the same under 
this lease, reasonable and ordinary wear and tear and damages by the elements, 
or by circumstances over which the Government has no control, excepted: 
Provided, however, that if the lessor requires such restoration, the lessor shall 
give written notice thereof to the Government ninety days before the termina- 
tion of the lease. 


The claim was disallowed on the ground that it was a claim for 
restoration and therefore subject to the proviso in paragraph 8 of the 
lease requiring notice in writing 90 days before the termination of 
the lease. Paragraph 8 gives the Government the right to make alter- 
ations, attach fixtures and erect additions, structures, and signs and to 
remove such fixtures, additions, or structures prior to the termination 
of the lease. Under it the Government had the right to remove the 
long railing and use it at other places in claimant’s building, and since 
notice to restore was not given in accordance with the proviso in 
paragraph 8, the Government is not now required to restore or to pay 
what it would cost to restore. 

It now appears, however, that when the Government vacated 
claimant’s building as of June 30, 1926, the railings were removed 
to the Government’s new quarters, doubtless due to a belief that the 
railings had been installed by and belonged to the Government. The 
Government had no right to remove material of which the railings 
were constructed from the claimant’s building and appropriate same 
to its own use, and such removal constituted damages for which the 
Government is liable under the lease. See 24 Comp. Dec. 606. But 
the measure of such damages is not what it had cost to install the 
railings but the value of the railings after being detached from the 
building. 

From the facts presented it may be assumed that $50 was the fair 
and reasonable value of the railings after they had been detached 
and at the time the Government removed. them from claimant’s 
premises. 

Accordingly, upon review, $50 is certified due claimant, which 
amount will be paid when claimant has signified that he will accept 
such amount in full and final settlement of his claim. 
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VETERANS’ BUREAU—INSURANCE—ESCHEAT 


Upon the death of the designated beneficiary of a war risk insurance policy 
the persons entitled to the proceeds as distributees of the estate of the de- 
ceased veteran are to be determined in accordance with the laws of the 
State of the insured’s residence at the time of death. No payment of such 
proceeds may be made to an administrator of the veteran's estate in the 
absence of evidence that the amounts paid to him would not escheat to 
the State. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 14, 1927: 


Receipt is acknowledged of your letter of July 1, 1927, requesting 
decision upon questions presented as follows: 


The claim of John S. McCloskey (deceased), C—185249, presents a number of 
questions relative to section 303, World War veterans’ act, as amended, upon 
which your decision is requested. 

The facts of the case show that the veteran while in the service applied for 
$10,000 term insurance for which he designated his father, Patrick McCloskey, 
as beneficiary. The veteran died in service on November 6, 1918. While efforts 
were made to locate the veteran’s father, the bureau was unsuccessful. Later, 
however, notice was received that the father had died in New York City on 
January 23, 1919. For a considerable time efforts to discover other relatives 
of the veteran were unavailing, and, therefore, in 1921 the claim was disallowed. 

In 1926 a communication was received from John A. Sculley, of New York 
City, who alleged that he was a cousin of the veteran and who requested in- 
formation as to the status of the insurance. Appropriate information was fur- 
nished in response to this request. There has now been submitted to the Bureau 
a copy of a petition for letters of administration on the veteran's estate filed 
by Mr. Sculley in the surrogate’s court, county of New York, on October 29, 
1926. There has also been submitted a certified copy of an order of the Sur- 
rogate appointing Mr. Sculley as administrator of the veteran’s estate. The 
petition for the letters of administration sets out that there are two maternal 
cousins capable of inheriting the veteran’s estate and there is also some evidence 
before the bureau that there are other maternal cousins also surviving. 

J & ae . te Ms 


From the facts as developed it appears that the veteran was survived by the 
designated beneficiary, his father, who, however, was never located during the 
latter’s lifetime, and there is no evidence before the bureau to show that the 
father was survived by any living relative. Since the veteran himself was 
survived by the designated beneficiary it has been argued that, at this stage 
of the case, the requirement of section 303, World War veterans’ act, as 
amended, has not been met, so that at least the installments of term insurance 
accruing during the father’s lifetime might be paid to the representative of 
the father’s estate in the event that it should be shown that there will be no 
escheat of the father’s estate. As to installments of insurance accruing after 
the father’s death, it has been argued that such insurance is properly subject 
to the provisions of section 303, World War veterans’ act, as amended, and as 
quoted herein, so that such insurance becomes payable as to its commuted 
value in a lump sum to the representative of the veteran’s estate, who has 
submitted his letters of administration. 

The question arises whether in the event of an award to the administrator 
of the veteran’s estate distribution should be made to his heirs at law and 
next of kin of the veteran as of the veteran’s death, or whether such distribu- 
tion should be made to the heirs at law and next of kin of the veteran as of 
the beneficiary’s death. Section 303 is silent asto the question whether the 
distribution should be made as. of the veteran’s death or as of the beneficiary's 
death. If in the present case an award of this insurance under section 303, 
World War veterans’ act, is made to the administrator of the veteran's estate 
on the theory that distribution is to be made to the veteran’s heirs and next 
of kin as of the date of the veteran’s death, then it would follow that such an 
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award to the administrator of the veteran’s estate would pass to the estate of 
the veteran’s father. As just set out, as far as the bureau is advised, the 
father was not survived by any living relatives so that there would be a strong 
possibility of an escheat of the father’s estate. In other words, while there 
would not be an escheat of the veteran's estate, yet if distribution be made as 
of the date of his death, the payment of the commuted value of the insurance 
would pass to an estate which may escheat. 

The other alternative would be to hold;that the distribution should be made 
to the heirs at law and next of kin of the veteran as of the beneficiary's death 
and if an award of the commuted value of, this insurance be approved in favor 
of the administrator of the veteran's estate on the theory that the distribution 
will be made to the heirs at law and next of kin of the veteran as of the date 
the father died, then the distribution would pass to the maternal cousins who 
were surviving when the father died. This has evidently been the theory 
upon which letters of administration have been granted by the New York court 
upon the veteran’s estate, namely, that distribution might be made as of the 
date of the father’s death. 

It has been the general policy of the Veterans’ Bureau in cases arising under 
section 303, World War veterans’ act, to hold that the determination of the 
question whether the distribution of the fund in the hands of the administrator 
should be made as of the veteran’s death or as of the beneficiary's death was 
primarily for the local authorities to determine, certainly in cases where the 
evidence showed there would be no escheat under either theory. The bureau 
has collated a number of decided cases in a great majority of which the local 
authorities have authorized a distribution as of the date of the insured’s death. 
> + + 


* * * * * ~ . 


The present case, therefore, presents these principal questions: 

(1) Whether it is proper to make a payment under section 303 of the World 
War veterans’ act, as amended, to the administrator of the veteran’s estate, 
where the appointment of such administrator presupposes a distribution to the 
maternal relatives of the insured.as of the beneficiary's death and not as of 
the insured’s death, which distribution would be contra to decided cases and the 
bureau interpretation of section 303, World War veterans’ act, as amended. 

(2) Whether payment may be made under section 303, World War veterans’ 
act, to the administrator of the insured’s estate on the theory that distribution 
is to be made to the heirs at law and next of kin as of the insured’s death, 
where the insured’s estate will not escheat but where there is the possibility 
of the escheat of the insured’s heir, that is, in the present case, an escheat of 
the estate of the insured’s father who survived him. 


Section 303 of the World War veterans’ act, as amended, provides 
as follows: 


If no person within the permitted class be designated as beneficiary for 
yearly renewable term insurance by the insured either in his lifetime or by 
his last will and testament or if the designated beneficiary does not survive the 
insured or survives the insured and dies prior to receiving all of the two 
hundred and forty installments or all such as are payable and applicable, there 
shall be paid to the estate of the insured the present value of the monthly 
installments thereafter payable * * *: Provided further, That in cases 
when the estate of an insured would escheat under the laws of the place of 
his residence the insurance shall not be paid to the estate but shall escheat to 
the United States and be credited to the military and naval insurance ap- 
propriation. This section shall be deemed to be in effect as of October 6, 1917. 


At common law and under statutes in most of the States persons 
entitled to personal property as heirs or distributees acquire a vested 
equitable right immediately on the death of the intestate and on 
distribution their right or title relates back to the intestate’s death. 
Under such laws the personal estate of an intestate goes to those who 
are his next of kin at the time of his death and not to those who are 





DECISIONS OF THE COMPTROLLER GENERAL 


his next of kin at the time of distribution, and, accordingly, when a 
person entitled as distributee dies after the death of the intestate and 
before distribution, his share does not go to the other person or per- 
sons entitled as distributees but vests in the personal representative 
of the deceased distributee for the purposes of administration. See 
18 Corpus Juris, pages 878, 879. A reversionary interest in per- 
sonalty follows the same general rule as personal property in pos- 
session. 18 C. J. 822. 

Under the laws of the State of New York, which State appears to 
have been the domicile of the deceased veteran and of his father, if 
the deceased left a father but no mother, child, descendant, or widow, 
the father takes the whole of the personal property of the intestate. 
It is understood from the recent decisions of the New York State 
courts in cases of Storum’s estate and the estate of William T. Ryan, 
that the distribution of Veterans’ Bureau insurance, when payable 
to the estate of a veteran, follows the same order, that is to say, that 
the right thereto vests in those persons who at date of death of the 
veteran would have been entitled to take as distributees. It appears 
that the father of the veteran in this case was living at the date of 
the veteran’s death. Therefore, if at that time no widow, mother, 
child, or descendant of the veteran survived, the father became en- 
titled to the whole of the intestate’s personalty including any rever- 
sionary interest. Under such circumstances, and following the rule 
above stated, payment of the proceeds of the insurance to the estate 
of the insured would not result in its direct escheat to the State but 
it would pass to the estate of the father and then escheat if the 
father’s estate would escheat under the laws of the State of his 
residence. 

It would appear from your submission that the father was possibly 
the sole distributee of the estate of the insured under the laws of the 
place of his residence and that the father left no heirs or relatives 
entitled to distribution of his estate, the maternal cousins of the 
insured not being entitled to any part of the estate of the father of 
the insured. Therefore, it is probable that the father’s estate, if any, 
would escheat to the State. Such being the case, and in view of the 
purpose and intent of the provision in section 303, supra, relative 
to escheats, and also the provisions in section 26 of the World 
War veterans’ act of June 7, 1924, 43 Stat. 614, which read: 

That the amount of the monthly installments of compensation, yearly re- 
newable term insurance, or accrued maintenance and support allowance which 
has become payable under the provisions of Titles II, III, or IV hereof, but which 
has not been paid prior to the death of the person entitled to receive the same, 
may be payable to the personal representatives of such person: Provided, That 
in cases where the estate of the decedent would escheat under the laws of the 
place of his residence, such installments shall not be paid to the estate of the 


decedent but sha!l escheat to the United States and shall be credited to the 
appropriation from which the original award was made. 


© 
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I have to advise that no payment should be made to the adminis- 
trator of the estate of the insured in the case submitted, nor to the 
personal representative of the father, in the absence of satisfactory 
evidence that such payments, if made, would not escheat to the State. 
A-14609, July 28, and November 30, 1926. 


(A-15902) 
PAY—PERIODS—CHIEF WARRANT OFFICER OF THE NAVY 


A chief warrant officer of the Navy is authorized to include prior active com- 
missioned service as a member of the Naval Reserve Force, but is not 
authorized to include inactive service or active service for training therein, 
for the purpose of computing the six years’ commissioned service requisite 
to entitle him to second-period pay under paragraph 12 of section 1 of the 
act of June 10, 1922, 42 Stat. 627. 

A chief warrant officer who executed the oath and accepted an original appoint- 
ment in the Regular Navy December 19, 1921, effective from August 5, 1920, 
is not authorized to include that interval in the computation of the six 
years’ commissioned service requisite to entitle him to pay of the second 
period under paragraph 12 of section 1 of the act of, J une 10, 1922, 42 Stat. 
627, although he may have been a member of the Naval Reserve Force on 
inactive duty during such interval. 


Decision by Comptroller General McCarl, July 15, 1927: 


Lieut. N. R. Wade (SC), United States Navy, made application 
July 26, 1926, for review of the settlement wherein credit for $633.97 
was disallowed in his disbursing account as follows: 


Disallowed in part, 6/8/26: 
P. N. 1925 


P. N. 1924 


23-48. Clifford J. Lishman, Ch. Carp. Difference in pay from June 25, 1924, 
and Sept. 30, 1924, between $191.67, new pay of C. W. O. with 6 years credit- 
able record and 9 years total service and old pay of ensign after 5 years at 
$155.83 per month, $114.69; difference in rental between $60.00 and rental at 
$40.00,, $64.00, and difference between subsistence allowance at $1.20 per day 
and 60¢ per day for above period, $58.80. Also, amount of back credit 
rental $128.00, subsistence $117.00, and pay $151.49, for period Dec. 13, 1923, 
to June 24, 1924, From records filed in this office apparently officer is not 
entitled to pay of chief warrant officer with 6 years commissioned service 
until April 27, 1925. Commissioned service per Bureau of Navigation as 
follows: 

June 9, 1917—January 31, 1920, U. 8S. N. R. F 2yrs. Tmos, 22 das. 
Dec. 19, 1921—April 26, 1925, U. 8S. N Ss BS 


No evidence of active duty other than for training during the period Feb- 
ruary 1, 1920, to December 18, 1921, has been furnished. 


Chief Carpenter Lishman, to whom the erroneous payments were 
made as set out in this disallowance, is reported by the Bureau of 
Navigation to have had the following enlisted and commissioned 
service : 
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ENLISTED SERVICE 


1909 1913 
Nov. 4. Enlisted. Dec. 8. Discharged. 


OFFICER SERVICE 


1917 
Mar, 28. Enrolled in provisional rank of carp. in the Naval Coast Defense 


Reserve, class 4, to serve for a period of four years from 28 Mar., 
1917. 


Apr. 4. Accepted and executed oath of office. 
Apr. 9. To naval training station, Great Lakes, Ill., for assignment to duty. 
Pro. & rep. 9 Apr. 
June 9. Enrolled in the provisional grade of chief carp. in the Naval Coast 
Defense Reserve, cl. 4, U. 8. N. R. F. to serve for a period of four 
years from June 9, 1917. 
June 9. Accepted & executed oath of office. 
1920 
Jan. 9. Det. (Mississippi) honorably discharged from active service. Dis. 31 
Jan., 1920. 
Oct. 12. To U. 8S. 8S. Mississippi at San Pedro, Calif., on 13th Oct. for training 
duty for 15 days. Det. Mississippi at San Pedro, Calif., on Oct. 
30; at home 12th naval district. 
1921 
Jan. 17. To U. 8. S. La Vallette at San Pedro, Calif., on 20 Jan., 1921 for passage 
to San Diego & rep. to comdr. Res. Des. Div. for 60 days’ training 
duty. 
Apr. 3. Enrollment expired this date. 


Apr. 11. Reenrolled in the gore grade of chief carpenter in Naval Re- 
serve, cl. 2, U. S. N. R. 
Apr. 11. Accepted & executed oath tt office. 


Dec. 10. Discharged from U. 8. N. R. F. day pavkeatis acceptance appt. in 
Navy. 


Dec. 16. Comm. reg. chief carpenter from Aug. 5, 1920. 
Dec. 19. Accepted appt. & executed oath of office as chief carp. from Aug. 
5, 1920. 
Upon this record of service the Secretary of the Navy addressed 
the following communication to the officer June 13, 1924: 


1. The department hereby certifies that your record is creditable within the 
meaning of the provision contained in the act of Congress approved June 10, 
1922, reading as follows: 


“Commissioned warrant officers on the active list with creditable records 
shall, after six years’ commissioned service, receive the pay of the second 


period, and after twelve years’ commissioned service, receive the pay of the 
third period.” 


2. The records of the department show that you are entitled to the pay of 
the second pay period from December 13, 1923. 

Apparently the conclusion that Chief Carpenter Lishman com- 
pleted six years of commissioned service December 12, 1923, was 
reached by allowing him credit not only for 2 years 8 months and 
22 days’ active commissioned service as a member of the Naval Coast 
Defense Reserve from June 9, 1917, to January 31, 1920, and for his 
active commissioned service in the United States Navy on and after 
December 19, 1921, the date oath and acceptance of his appointment 
therein were executed, but also allowed credit for 1 year 4 months and 
15 days’ constructive commissioned service in the United States Navy 
from August 5, 1920, the date from which he took rank, to December 
19, 1921, the date of oath and ‘acceptance. 
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The contention presented by the application for review is that 
Chief Carpenter Lishman is entitled to pay of the second pay period 
under section 1 of the act of June 10, 1922, 42 Stat. 625-627. Para- 
graph 12 of that section provides, “ Commissioned warrant officers on 
the active list with creditable records shall, after six years’ commis- 
sioned service, receive the pay of the second period.” 

The conclusion of the settlement was, in effect, that constructive 
commissioned service in the United States Navy between date of 
rank, on an original appointment, and the date of oath and accept- 
ance, can not properly be included under the statute in the computa- 
tion of the six years’ commissioned service requisite to entitle a com- 
missioned warrant officer to second-period pay, and that Chief 
Carpenter Lishman, therefore, did not complete six years’ commis- 
sioned service until April 26, 1925. 

On an original appointment in the regular Navy, unless there is 
an express statutory provision to the contrary, actual commissioned 
service for purposes of pay, computation of longevity, etc., does not 
begin until acceptance of the commission. Young v. United States, 
19 Ct. Cls. 145; Katzer v. United States, 52 id. 32; section A, Navy 
Joint Pay Bill Instructions; 14 Comp. Dec. 380; 26 id. 149. The 
conclusion reached in the settlement that the time from August 5, 
1920, to December 18, 1921, inclusive, was not service in the Navy 
and was improperly included in the computation of six years’ com- 
missioned service for the purpose of giving Chief Carpenter Lishman 
second-period pay, therefore, was correct, which fact seems now to 
be recognized by the Secretary of the Navy, for, in his letter of June 
7, 1926, directing the submission of an application for review to this 
office, an entirely different basis for computing the requisite six 
years’ commissioned service is suggested, as follows: 

* * * The question involved in these suspensions, whether the period 
during which this officer was on inactive service in the Naval Reserve may be 
counted in determining the period of six years’ creditable service, has not been 
decided by the Comptroller General of the United States in any case known 
to this department. 

Although the precise question thus presented seems not to have 
heretofore received detailed consideration, numerous cases have been 
the subject of formal decision wherein the question was involved and 
decided, the most pertinent of which is the decision A-6432, Decem-~ 
ber 24, 1924, 40 MS. Comp. Gen. 1061, wherein was involved the 
question as to whether Chief Gunner Kenneth G. Clark was entitled 
to pay of the first or second period under the act of June 10, 1922, 
42 Stat. 625. That officer accepted appointment as ensign, Naval 
Coast Defense Reserve, February 11, 1918, was on active duty from 
that date to March 12, 1919, 1 year 1 month 2 days, and on inactive 
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duty from March 13, 1919, to April 25, 1921, when his. enrollment 
expired, 2 years 1 month and 13 days. He reenrolled in the Naval 
Reserve, class 2, in the provisional rank of ensign May 3, 1921, and 
from then until January 28, 1922, when his enrollment was termi- 
nated by the acceptance of an appointment, from August 5, 1920, as 
a chief gunner in the regular Navy, 8 months and 25 days, he was a 
member of the Naval Reserve Force.on inactive duty except for a 
period of 15 days’ training duty. Thus his record of service was 
analogous to that of Chief Carpenter Lishman, and if he was entitled 
to compute all service, active and inactive, during which he was a 
commissioned member of the Naval Reserve Force, in computing six 
years’ commissioned service for purpose of second-period pay, the 
credit therefor would have aggregated 3 years 11 months and 10 
days. The conclusion in the decision, however, was that he had com- 
pleted but 1 year 6 months and 15 days (5 days, correctly computed) 
service on June 30, 1922, including actual commissioned service under 
his permanent appointment in the regular Navy, thus, clearly ex- 
cluding from the computation his inactive commissioned service in 
the Naval Reserve Force and the time intervening between August 5, 
1920, the date from which he took rank in the regular Navy, and 
the date of his acceptance of the appointment therein. See also in 
this connection 4 Comp. Gen. 388, and 43 MS. id. 695. 


The settlement disallowing credit in Lieutenant Wade’s disbursing 
account was correct and must be sustained. 


(A-19066) 


FURLOUGH RATION—ARMY ENLISTED MAN OVERSTAYING 
FURLOUGH LEAVE 


Where an enlisted man of the Army absent on furlough never returned to 
his proper station but upon the last day of his furlough made his appear- 
ance at a distant station to which he was later transferred, he is not en- 
titled to the furlough ration, payment of which is authorized only when 
the soldier returns to his proper station on or before the last day of his 
furlough or when there is an overstaying of furlough leave his immediate 
commanding officer excuses such overstaying upon his return to his proper 
station, 


Comptroller General McCarl to Maj. W. A. MacNicholl, United States Army, 

July 15, 1927: 

There has been received your request for review of settlement cer- 
tificate No. 22790-W, dated December 16, 1926, disallowing credit in 
your account for $13.20 paid Private Paul M. Purkey as furlough 
ration for the period October 24 to December 7, 1925. 

A copy of the soldier’s furlough shows it was granted at his station, 
Fort Benning, Ga., for 45 days from October 24, 1925, to December 
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7, 1925; that he was authorized to visit La Grange, Ga., and was 
directed to report for duty on or before December 7, 1925, to Com- 
pany C, Fifteenth Tank Battalion, Fort Benning, Ga. First Lieut. 
Leonard L. Davis, Third Coast Artillery, Fort MacArthur, Calif., 
certifies the soldier reported at'that station on December 7, 1925. 
Army Regulations 35-4520, dated December 30, 1924, provide there- 
in for the payment of the money value of a garrison ration to en- 
listed men of the Army while on furlough and contains the following 
provisions : 
Paragraph 7 (c): 
(3) Furlough allowances are not payable if a furlough is overstayed, unless 


the overstaying is excused by the commanding officer, in which event payment 
will be made for the entire period of absence, authorized and excused. 


Paragraph 10 (2): 


(b) Day rejoined or discharged.—An enlisted man’s immediate commanding 
officer will indorse on his furlough the day on which he rejoined his proper 


station or was discharged. If the overstaying of a furlough be excused, that 
fact will be stated. : 


Paragraph 14: 


(1) Report required——Wheneyer monetary allowance in lieu of rations is 
paid to enable an enlisted man on furlough to reach his proper station, the 
Officer paying it will report the amount paid, and the procurement authority 
involved, to the enlisted man’s immediate commanding officer. * * 

(2) Action by immediate commanding officer —The enlisted man's immediate 


commanding officer will cause to be entered against him, on the next pay roll 
of the organization, charges as follows: 


(a) Should the enlisted man reach his proper station on or before the last 


day of his furlough, the full amount stated in the report required by (1) above 
will be charged. 


(b) Should he reach his proper station after the expiration of his furlough 
= ~~ overstaying thereof be not excused, the full amount will likewise be 
charged. 


(c) Should the overstaying of the furlough be excused, the amount charged 
will be the full amount, diminished by the furlough rate’ (paragraph 7c) per 
day for the number of days the enlisted man overstayed his furlough. 

The regulations are clear that payment of the furlough ration is 
authorized when the soldier returns to his proper station on or before 
the last day of his furlough and when there is an overstaying of leave 
if upon his return to proper station the overstaying is excused by his 
immediate commanding officer. Private Purkey made his appear- 
ance at a station over 2,000 miles distant from his proper station on 
the last day of his furlough, when it would have been impossible for 
him to procure transportation to arrive at his proper station before 
his furlough expired. He never reported to his proper station. His 
overstaying could not therefore be excused by his commanding officer. 
Under the regulations he was not entitled to the furlough ration. 

Upon review the settlement is sustained. 
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PERSONAL SERVICES—STENOGRAPHIC REPORTING 


In the absence of specific statutory authority, the stenographic reporting 
of administrative hearings constituting part of the regular work of the 
Federal Radio Commission is not for procurement by contract, but is 
for performance by employees of that commission at rates of compensa- 
tion specified in the classification act of March 4, 1923, 42 Stat. 1488. 
If no regular employees of the commission are qualified or available, the 
service may be procured by temporary hire under civil service rules 
and regulations at rates fixed by the classification act. 


Comptroller General McCarl to the Chairman, Federal Radio Commission, 
July 15, 1927: 


There has been received your letter of July 8, 1927, as follows: 


I am submitting herewith, for your consideration and decision, the question 
of employing court reporters for the purpose of taking testimony at the hear- 
ings of the Federal Radio Commission. 

Since the radio act of 1927 directs the commission to sit as a court, summon 
witnesses, administer oaths, take testimony and keep a record of hearings, 
its decisions being subject to appeal to the courts, the necessity for accuracy of 
such records is obvious, 

It appears to this body that it would be inadvisable, more expensive, and less 
efficient to organize a corps of .stenographers for this work, even though 
qualified stenographers were obtainable through ciyil service, owing te the 
lapse of time between hearings when these employees could not be made 
use of by the eommission. 

Your decision is requested as to whether it is aesaihie, under the law and 
the radio act of 1927, for the commission to employ the services of court 
reporters for this work from the appropriation for the enforcement, wireless 
communication laws. 

The hearings in question will begin on July 26, 1927, and it is requested that 
your decision be rendered at the earliest possilge date. 


Under section 4-(k) of the Federal radio act of February 23, 


1927, 44 Stat. 1163-1164, it is provided that the commission, from 


time to time, as public convenience, interest or necessity requires, 
shall— 


Have authority to hold hearings, summon witnesses, administer oaths, compel 
the production of books, documents, ‘and papers, and to make such investiga- 
tions as may be necessary in the performance of its duties. The commission 
may make such expenditures—including expenditures for rent and personal 
services at the seat of government and elsewhere, for law books, periodicals, 
and books of reference, and for printing and binding—as may be necessary for 
the execution of the functions vested in the commission and as from time to 
time may be appropriated for by Congress. All expenditures of the commission 


shall be allowed and paid upon the presentation of itemized vouchers therefor 
approved by the chairman. 


Section 5 of said act. prescribes certain duties of the Secretary of 
Commerce under the act and provides for appeals to the commission 
from the action by the Secretary, and that the commission shall hear 
such appeals de novo under such rules and regulations as it may de- 
termine. Decisions by the commission on matters so appealed and all 
other matters under its jurisdiction are declared to be final, subject 
to the right of appeal given in the act. Paragraph 16 of the act 
provides for appeals from the action of the commission to the Court 
of Appeals in the District of Columbia. 
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Section 37 of the act, 44 Stat. 1174, makes available both for ex- 
penses of the administration of the Federal radio act and for the 
purposes specified in such items the appropriation “ Wireless commu- 
nication laws” for the fiscal years 1927 and 1928. The act of Febru- 
ary 24, 1927, 44 Stat. 1206, appropriates for the fiscal year 1928 as 
follows: 

Wireless communication laws: To enable the Secretary of Commerce to 
enforce the acts of Congress “to require apparatus and operators for radio 
communication on certain ocean steamers” and “to regulate radio communi- 
cation” and carry out the international radiotelegraphic convention, examine 
and settle international radio accounts, including personal services in the Dis- 
trict of Columbia, and to employ such persons and means as may be necessary, 
traveling and subsistence expenses, purchase and exchange of instruments, 
technical books, tabulating, duplicating, and other office machinery and devices, 
rent and all other miscellaneous items and necessary expenses not included in 
the foregoing, $220,000, of which amount not to exceed $45,000 may be expended 
for personal services in the District of Columbia. 

The authority given the commission to employ personal services 
does not authorize such employment in the District of Columbia 
by contract or at rates other than as prescribed by the classification 
act, 5 Comp. Gen. 968, 1015; 6 7d. 181. Furthermore, it has been re- 
peatedly held by this office that when the Congress, by statute, makes 
it the regular duty of a department or independent establishment to 
hold hearings and in their appropriation provides for personal serv- 
ices but does not give statutory authority to contract for stenographic 
reporting service, it must be presumed that the hearings, if required 
to be reported, were intended to be reported by the regular employees 
of that service. 4 Comp. Gen. 908; id. 977; A-10076, of August 17, 
1925; and A-11393, of October 21, 1925. You are advised, therefore, 
that there is no authority for you to contract with reporters for re- 
porting the hearings to be held by your commission. 

If the regular employees of your commission are not qualified to 
perform the necessary reporting service it may be performed by tem- 
porary employees engaged under the civil service rules and at rates 
specified in the classification act. 

If it is considered necessary or desirable in the future to contract 
for stenographic reporting service, the matter would appear proper 
for presentation to the Congress for its consideration and such action 
as may be deemed appropriate. In this connection, see act of April 
22, 1926, 44 Stat. 307; 311, 312, and 317, wherein such authority has 
been given the Interstate Commerce Commission, the Federal Trade 
Commission, the Tariff Commission, and the Board of Tax Appeals. 
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(A-18917) 
BONDS, SURETY—RENEWAL 







Section 5 of the act of March 2, 1895, 28 Stat. 807, requires that official bonds 
shall be renewed every four years, and the payment of annual premiums 
on bonds of post-office inspectors and other employees of the postal service 
can not be considered a renewal within the meaning of that act. 


Comptroller General McCarl to the Postmaster General, July 16, 1927: 

There has been received your letter of June 16, 1927, requesting 
decision as to whether the annual payment of premiums on cor- 
porate surety bonds furnished by Government officers and employees 
could be construed as a compliance with the provision of the act 
of March 2, 1895, 28 Stat. 808, requiring that such bonds be renewed 
every four years. You call attention to the great amount of work 
and expense entailed in examining the large number of bonds neces- 
sary to be obtained from Post Office Department employees and 
suggest that “ Nothing would seem to be accomplished in the way of 
protecting the Government’s financial interest by requiring postal 
employees to have a new document executed every four years by 
themselves and the companies which may be their sureties.” 

Section 5 of the act of March 2,.1895, 28 Stat. 807-808, is in part 
as follows: 






















Hereafter every officer required by law to take and approve official bonds 
shall cause the same to be examined at least once every two years for the 
purpose of ascertaining the sufficiency of the sureties thereon; and every 
officer having power to fix the amount of an official bond shall examine it 
to ascertain the sufficiency of the amount thereof and approve or fix said 
amount at least once in two years and as much oftener as he may deem 
it necessary. 

Hereafter every officer whose duty it is to take and approve official bonds 
shall cause all such bonds to be renewed every four years after their dates, 
but he may require such bonds to be renewed or strengthened oftener if he 
deem such action necessary. In the discretion of such officer the requirement 
of a new bond may be waived for the period of the service of a bonded officer 
after the expiration of a four-year term of service pending the appointment 
and qualification of his successor: Provided, That the nonperformance of any 
requirement of this section on the part of any official of the Government 
shall not be held to affect in any respect the liability of principal or sureties 
on any bond made or to be made to the United States: Provided further, That 

: the liability of the principal and sureties on all official bonds shall continue 
and cover the period of service ensuing until the appointment and qualifica- 
tion of the successor of the principal: And provided further, That nothing / 
in this section shall be construed to repeal or modify section thirty-eight 
hundred and thirty-six of the Revised Statutes of the United States. 


At the time of this enactment the Congress had already provided 
in the act of August 18, 1894, 28 Stat. 279, for the general acceptance 
of corporate surety bonds issued by approved companies, and it must 
be assumed that such bonds were as much in contemplation in enact- 
ing the act of March 2, 1895, as bonds given by individual sureties. 

The provision requiring renewal every four years is not incon- 
sistent with other enactments (secs. 3836 and 3837, Revised Statutes, 
and the act of March 3, 1905, 33 Stat.,1259) directing the execution 
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and acceptance of new bonds in the postal service upon the request 
of the principal or the surety, or when deemed desirable by the 
Postmaster General, and fixing the responsibility of sureties on the 
former bonds in such cases and in cases of vacancy in office. These 
provisions not being inconsistent, there appears no basis for exclud- 
ing the postal service from the general requirement that official bonds 
be renewed every four years. 

With reference to the suggestion that no useful purpose is served 
by requiring the renewal of these bonds every four years, it may be 
stated that it is not for the accounting or administrative officers, in 
determining whether a particular statutory requirement should be 
complied with, to question the wisdom or necessity of said require- 
ment. It is sufficient that the legislative powers have seen fit to 
enact the requirement into law. 

There appears nothing in the provision of the act of March 2, 1895, 
here in question, to warrant a conclusion that the annual payment of 
premiums on such bonds constitutes a renewal thereof as required by 
the statute. What is contemplated under the requirement is such a 
fixing of liability with respect to time that the accounts may be 
finally closed and the liabilities definitely determined under the old 
bond and new accounts opened up under the new bond. While said 
provision is addressed to the administrative officers whose duty it is 
to take and approve official bonds, and imposes on them the respon- 
sibility of causing all such bonds to be renewed every four years, 
good accounting procedure requires that the failure to renew be 
called to the attention of the administrative office concerned when 
this office is called upon to approve a requisition for funds under 
a bond dated more than four years prior to such requisition, and to 
take such further steps as may be deemed necessary to protect the 
fiscal interests of the United States in any particular case. 


(A-17874) 


ESTATES OF DECEDENTS—ARMY ENLISTED MEN—ARREARS OF 
PAY—DISPOSITION OF PERSONAL EFFECTS 


Under the One hundred twelfth article of war, act of July 9, 1918, 40 Stat. 
883, the disposition of the personal effects of deceased military persons by 
the summary court appointed for that purpose, if regular in every respect, 
will not be questioned by the General Accounting Office or be considered 
in the settlement of claims by heirs for arrears of pay of the deceased. 

Under the act of June 30, 1906, 34 Stat. 750, where settlement has not been 
made, a claim presented by the person or persons who actually paid the 
funeral expenses of the deceased soldier is to be paid from the amount due 
the decedent’s estate in preference to claim of heirs. 


Decision by Comptroller General McCarl, July 18, 1927: 
There is for consideration settlement No. 150967, made January 
21, 1919, by the Auditor for the War Department under the act of 
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June 30, 1906, 34 Stat. 750, allowing one of the heirs of record one- 
half of the arrears of pay due John T. Stevenson, late sergeant, 
Headquarters Company, Forty-third Infantry, at date of death; it 
now appearing there are three heirs instead of two; and also to what 
extent this office is required, in the settlement of a claim by heirs 
for arrears of pay of a deceased soldier to consider the disposition 
made by a summary court under the one hundred twelfth articles of 
war, act of July 9, 1918, 40 Stat. 883, of the personal effects, including 
money, of the soldier. 

The pertinent facts are: Serg. John T. Stevenson, while serving in 
the Army, died at Camp Logan, Tex., on October 5, 1918. Catherine 
Stevenson, a sister, made application to recover all arrears of pay 
and allowances due her brother at date of death. With her applica- 
tion she submitted the affidavit of two persons stating the late soldier’s 
parents were dead ; that the soldier left a brother, Edward Stevenson, 
and a sister, Catherine Stevenson, and that a sister, Mary Stevenson, 
had died March. 1, 1911, leaving no children. Upon this application 
she was allowed by settlement certificate No. 150967, dated January 
21, 1919, $22.17, representing one-half the pay found. due for the 
period September 1 to October 5, 1918, one month and five days at 
$38 per month, $44.33. The rate of $38 per month was appropriate 
for a sergeant, Infantry, serving in the United States and in the 
first enlistment. The records show the late soldier was serving in his 
second enlistment period and arrived in the United States from over- 
seas September 10, 1918. He was entitled to foreign service increase 
in pay for the period September 1 to September 10, 1918, date of 
arrival in the United States. 

The pay due is correctly stated as follows: 

Pay from Sept. 1-10, 1918, 10 days, sergeant, Infantry, 2d enlistment, 

foreign service, @ $47.60 per month______________-____-________ _. $15. 87 


Pay from Sept. 11, to October 5, 1918, 25 days, sergeant, Infantry, 2d 
enlistment, domestic service, @ $41 per month___.__________________ 34.17 


Under date of December 22, 1925, Edward Stevenson made applica- 
tion for arrears of pay and allowances due his brother at date of his 
death and submitted the affidavit of two persons showing his sister, 
Mary Jennings, had died in March, 1911, leaving one child, Edward 
Jennings, who was stated to be 15 years old. Catherine Stevenson in 
a letter dated January 4, 1925, explains that her sister died leaving 
a child eight months old and that she was told the child died when 
three years old but that about. two years ago her brother Edward met 
the boy and learned he was living in the Mission Immaculate Virgin, 
Mount Loretto, Staten Island, N. Y: 

The late soldier, John T. Stevenson, purchased through the Army 
allotment system second Liberty loan bonds in the par value of $100. 
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On the basis of the soldier leaving but two heirs, the Finance Office 
was directed to deliver to Catherine Stevenson one bond in the par 
value of $50 and to hold in trust the other $50 bond until the other 
heir, Edward Stevenson, filed claim with this office. The Finance 
Office reported February 11, 1927, that in accordance with these in- 
structions one $50 bond was shipped to Catherine Stevenson,-Septem- 
ber 18, 1924, and that office was holding in trust one $50 bond pur- 
chased by John T. Stevenson. 

The inventory of effects of John T. Stevenson shows his body was 
shipped to Miss Catherine Stevenson, 215 East Fifty-sixth Street, 
New York, and that his effects were disposed of as provided in Army 
Regulations. Catherine Stevenson, of 215 East Fifty-sixth Street, 
New York, acknowledges receipt of the personal effects together with 
cash in the amount of $102.14 and has forwarded a receipted bill 
showing she paid John W. O’Reilly, undertaker and embalmer, 1597 
Third Avenue, New York, N. Y., on October 30, 1918, the sum of 
$111 to cover funeral expenses of John T. Stevenson. 

Article of war 112, act of July 9, 1918, 40 Stat. 883, provides for 
the disposition of the effects of deceased persons as follows: 


ArT. 112. Effects of deceased persons—Disposition of—In case of the death 
of any person subject to military law, the commanding officer of the place of 
command will permit the legal representative or widow of the deceased, if 
preseut, to take possession of all his effects then in camp or quarters, and if no 
legal representative or widow be present, the commanding officer shall direct 
a summary court to secure all such effects; and said summary court shall. have 
authority to collect and receive any debts due decedent's estate by local debtors; 
and as soon as practicable after the collection of such effects said summary 
court shall transmit such effects, and any money collected, through the Quarter- 
master Department, at Government expense, to the widow or legal representa- 
tive of the deceased, if such be found by said court, or to his son, daughter, 
father, mother, brother, or sister, in the order named, if such be found by said 
court, or to the beneficiary named by the deceased, if such be found by said 
court, and such court shall thereupon make to the War Department a full 
report of its transactions; but if there be none of the persons hereinabove 
named, or such persons or their addresses are not known to, or readily ascer- 
tainable by, said court, and the court shall so find, said summary court shall 
have authority to convert into cash, by public or private sale, not earlier than 
thirty days after the death of the deceased, all effects of the deceased, except 
sabers, insignia, decorations, medals, watches, trinkets, manuscripts, and other 
articles valuable chiefly as keepsakes, and as soon as practicable after convert- 
ing such effects into cash said summary court shall deposit with the proper 
officer, to be designated in regulations, any cash belonging to decedent’s estate, 
and shall transmit a receipt for such deposits, any will or other papers of 
value belonging to the deceased, any sabers, insignia, decorations, medals, 
waiches, trinkets, manuscripts, and other articles valuable chiefly as keepsakes, 
together with an inventory of the effects secured by said summary court, and a 
full account of its transactions to the War Department for transmission to 
the Auditor for the War Deparment for action as authorized by law in the 
settlement of the accounts of deceased officers and enlisted men of the Army. 

The provisions of this article shall be applicable to inmates of the United 
States Soldiers’ Home who die in any United States military hospital outside 
of the District of Columbia where sent from the home for treatment. 


Under this law the action of the summary court designated is in 
the nature of an ancillary administration, the disposition of the 
assets being specifically defined by the statute. 
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The accounts of deceased soldiers were settled by the Auditor for 
the War Department and are now settled by the General Accounting 
Office under authority of the act of June 30, 1906, 34 Stat. 750, which 
is, in part, as follows: 

Hereafter, in the settlement of the accounts of deceased officers or enlisted 
men of the Army, where the amount due the decedent’s estate is less than 
five hundred dollars and no demand is presented by a duly appointed legal rep- 
resentative of the estate, the accounting officers may allow the amount found 
due to the decedent’s widow or legal heirs in the following order of precedence: 
Yirst, to the widow; second, if decedent left no widow, or the widow be dead 
at time of settlement, then to the children or their issue, per stirpes; third, 
if no widow or descendants, then to the father and mother in equal parts, pro- 
vided the father has not abandoned the support of his family, in which case to 
the mother alone; fourth, if either the father or mother be dead then to the 
one surviving; fifth, if there be no widow, child, father, or mother at the date 
of settlement, then to the brothers and sisters and children of deceased brothers 
and sisters, per stirpes: Provided, That this act shall not be so construed as 
to prevent payment from the amount due the decedent’s estate of funeral 
expenses, provided a claim therefor is presented by the person or persons who 
actually paid the same before settlement by the accounting officers. 

The action of this office under the act of 1906 in disposing of the 
assets of deceased military personnel under its control, also, is in 
the nature of an ancillary administration, the beneficiaries being 
specifically pointed out by the statute. Where, therefore, a summary 
court’s action in disposing of the personal effects of the deceased (in- 
cluding money) is in conformity with the requirements of the one 
hundred and twelfth article of war and regular in every respect, this 
office is not required, in the settlement of the claim of the heirs for 
arrears of pay, to consider the disposition made of the personal effects 
of the deceased by the summary court; whatever adjustment the 
heirs may desire to secure, a strict division of the total assets of the 
deceased is a matter for arrangement by their heirs; this office has no 
duty in that connection. 

The act of June 30, 1906, supra, authorizes payment from the 
amount due the decedent’s estate of funeral expenses before division 
of the estate among the heirs. 

Catherine Stevenson (sister) has submitted a receipted bill show- 
ing she paid funeral expenses of the late soldier in the amount of 
$111. She is entitled to reimbursement of the amount paid as funeral 
expenses before the residue of the estate is divided among the 
heirs. By settlement dated January 21, 1919, she was allowed $22.17 
as her share of the arrears of pay due the late John T. Stevenson at 
date of death, and September 18, 1924, there was delivered to her a 
Liberty loan bond with coupons attached valued at $62.73. The 
total of $22.17 and $62.73, or $84.90, is set off against $111 which she 
paid as funeral expenses, leaving $26.10 due her on that account. 

The total of arrears of pay due the deceased is now found to be 


$50.04. Of this $22.17 was allowed the sister and is applied to the 
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funeral expenses. There is left $27.87 as arrears of pay, from which 
is deducted $26.10, the balance due Catherine Stevenson for funeral 
expenses, leaving the sum of $1.77 to be divided equally among the 
three heirs. In addition to this sum there is for distribution $68.66, 
being the proceeds of one $50 Liberty loan bond with coupons which 
was sold March 28, 1927, it not being practicable to deliver the bond 
itself. 

Settlement No. 150967, dated January 21, 1919, is reopened and 
$49.57 (one-third of $70.40 ($1.77 plus.$68.66) plus $26.10) is certi- 
fied due Catherine Stevenson (sister) ; $23.47 (one-third of $70.40) 
will be allowed Edward Stevenson (brother) in settlement to follow, 
and $23.47 will be allowed Edward Jennings (nephew) upon the 
application of his guardian or upon his application when he is of 
legal age. 


(A-19155) 


CONTRACTS—FISCAL YEAR—DRAYAGE SERVICES FOR POST 
OFFICES 


The continuance of contracts for the fiscal year 1927 for drayage services for 
post offices during the fiscal year 1928, which contracts contain provisions 
to the effect that the rates specified therein shall be effective for the fiscal 
year 1927 and thereafter until canceled on 30 days’ notice, is not in accord- 
ance with the requirements of section 3709, Revised Statutes, which re- 
quires and contemplates the yearly advertising for proposals for carrying 
out the objects provided for in annual appropriation acts when such objects 
are not to be performed by the Government's own instrumentalities. 


Comptroller General McCarl to the Postmaster General, July 19, 1927: 
I have your letter of July 7, 1927, requesting decision of a matter 
therein presented as follows: 


The Postal Service has contracts in effect at the larger post offices for the 
draying of post-office equipment and supplies, between the freight stations and 
the post office, which contain the schedule of rates to be charged when service is 
performed and provide that the rafes are to be effective during the fiscal year 
1927 and thereafter until canceled on thirty days’ notice in writing by either 
party. 

These contracts do not obligate the Government to pay any sum of money 
during any fiscal year but constitute a tariff of rates for drayage service when 
any service is performed, and when service is performed there is always an 
appropriation available. 

A decision is requested as to whether any of these contracts if continued in 
effect beyond the fiscal year 1927 would constitute a violation of Revised 
Statutes, section 8769, [3679], as amended by the Act of February 27, 1906, 
34 Statutes 48. 

Should your decision be in the affirmative it is requested that in instances 
where a new contract has not been awarded for the fiscal year 1928, postmasters 
be allowed credit for drayage performed in accordance with their existing 
agreement until new contracts may be made by postmasters and others con- 
cerned. 

The contracts that have been awarded for the fiscal year 1928 show an aver- 
age increase in rates of fifty per cent. It is believed that if all drayage rates 
are canceled the result will be a decided increase in the rates, and with a view 
of economy, it is desired, if in conformity with the Statute, to continue the 
existing scale of rates in effect until canceled on thirty days’ notice in writing 
by either party. 
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That portion of section 3679, Revised Statutes, as amended, to 
\.hich reference is made and which is here material, prohibits the 
executive departments and other Government establishments from 
expending in any one fiscal year any sums in excess of appropriations 
made for that fiscal year, or involving the Government in any con- 
tracts or other obligations for the future payment of money in excess 
of such appropriations, unless such contracts or obligations are au- 
thorized by law. 

The continued making of payments for services rendered in the 
drayage of post-office equipment and supplies for the current fiscal 
year under contracts therefor for the fiscal year 1927 would not 
necessarily be in violation of section 3679, Revised Statutes, as 
amended by section 3 of the act of February 27, 1906, 34 Stat. 48, 
appropriations having previously been made available from which 
such services could legally be paid, but the extension of such services 
during the fiscal year 1928, under contracts entered into covering that 
class of services for the fiscal year 1927, would constitute a failure to 
comply with the requirements of law respecting advertising for com- 
petitive proposals for the performance of such services. 

The provisions of section 3709, Revised Statutes, contemplate and 
require the advertising yearly for services in connection with the 
furthering or carrying out of the objects provided for in annual 
appropriation acts, when such objects are not to be performed by the 
Government’s own instrumentalities. ‘Therefore there is no authority 
under which the drayage services in question may be continued dur- 
ing the current fiscal year without readvertising, as services of that 
character are to be secured from the lowest responsible bidders in the 
different cities after proper advertising in compliance with the re- 
quirements of that provision of law. 

The provision in the contracts referred to in your letter relative to 
service after the end of the fiscal year 1927 may be regarded as a 
standing offer of the contractor to continue to furnish the service on 
the same terms, which offer may be accepted or not as the interests of 
the Government may require after advertising. 

With respect to your second question, you are advised that during 
such period as reasonably may be required to enter into new contracts 
for drayage services for the fiscal year 1928, such services may con- 
tinue to be rendered under existing agreements, and payments there- 
for made by postmasters at the rates specified in the contracts for the 
fiscal year 1927. 

6752°—28——_4 
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BURIAL EXPENSES—VETERAN OF THE WORLD WAR 











































A chkaim for the burial expense of a son, a veteran of the World War, not pre- 
sented by the father who paid the same does not survive to the father’s 


estate and may not be paid to the mother as the personal representative 
of the father. 






Decision by Comptroller General McCarl, July 19, 1927: 

Review has been requested of settlement of July 23, 1926, disallow- 
ing claim No. 0146078, filed by Amelia Liestman for reimbursement 
of the burial expenses of Arthur J. Liestman, deceased war veteran. 

The claimant submits evidence that the burial expenses of the de- 
ceased veteran, who died December 11, 1919, were paid by the father, 
John Liestman; that the father died July 15, 1924, nearly five years 
later, without having filed any claim for reimbursement of the son’s 
burial expenses; and that the mother, the present claimant, paid the 
burial expenses of the father. 

Section 201 (1) of the World War veterans’ act, dated June 7, 1924, 
43 Stat. 617, as amended by the acts of March 4, 1925, 43 Stat. 1305, 
and July 2, 1926, 44 Stat. 794, provides for the payment of burial 
expenses of a veteran of any war who dies after discharge or resig- 
nation from the service without leaving assets which, in the judgment 
of the director, should be applied to meet the expenses of the burial ; 
such expenses, subject to the limitation therein fixed, shall be paid 
“to such person or persons as may be fixed by regulations.” 

By section 8111 of the regulations of the Veterans’ Bureau, pay- 
ment of the amounts authorized as burial expenses is to be made to the 
person or firm furnishing the service authorized or, if such person or 
firm furnishing the service demands and receives payment from a 
representative or relative of the deceased, reimbursement may be 
made to such representative or relative. 

Neither section 201 (1) of the World War veterans’ act, as 
amended, nor the regulations issued in pursuance thereof, make any 
provision for payments to the estate of a person who paid the funeral 
expenses of a veteran when such person dies without asserting any 
claim for reimbursement. 

It has been held that where the relative dies after filing claim for 
reimbursement of expenses the amount properly found due under 
the statute is payable to the estate of such person, either to the author- 
ized administrator or executor, or directly to the distributees. See 
decision of September 1, 1926, A-15490, in the case of Herman B. 
Todd, and decision of December 6, 1926, A-16361, in the case of 
John Henry Mensing. But where the relative or other person who 
paid the funeral expenses of the veteran dies without having asserted 
a claim against the Government, it must be assumed that there was 
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no intention to assert a claim for reimbursement under the statute, 
and since the regulations made pursuant to and not in conflict with 
the law recognize only certain classes of persons as authorized to 
present claims for payment, the payment of claims of any other per- 
sons as survivors or representatives of person authorized to claim the 
allowance is not authorized. A-16587, December 18, 1926; A-18599, 
June 20, 1927. 

In the present case the father of the veteran paid the funeral ex- 
penses and died without having asserted a claim for reimbursement 
under the statute. As the mother, the present claimant, did not pay 
the son’s funeral expenses, she does not come within section 8111 of 
the Veterans’ Bureau regulations designating the persons to whom 
such expenses may be paid. No claim having been submitted by the 
father during his lifetime, it did not survive as an asset of the 
father’s estate and the mother can not, therefore, assert a claim as 
the personal representative or distributee of her husband’s estate. 

Upon review the settlement must be and is sustained, 


(A-19047) 
PAY—PERIODS—OFFICERS OF THE NAVY 


Appointment as an acting ensign in the line of the Navy for engineering duty 
only, under the act of August 29, 1916, 39 Stat. 580, is a first appointment 
“in the permanent service” within the provision of the act of June 10, 


1922, 42 Stat. 626, prescribing the officers to whom shall be paid the pay 
of the third period. 


Assistant Comptroller General Ginn to the Secretary of the Navy, July 21, 

1927: 

There has been received letter of Lieut. R. F. McCall, United 
States Navy, and your 3d indorsement thereon dated June 28, 1927, 
requesting decision whether Lieutenant McCall, who was first ap- 
pointed in the Navy as an acting ensign for engineering duty only, 
and subsequently given a permanent appointment as lieutenant, jun- 
ior grade, is entitled to pay of the third period as an officer “ whose 
first appointment in the permanent service was in a grade above that 
corresponding to second lieutenant in the Army.” 

It appears that Lieutenant McCall was appointed an acting ensign 
on June 3, 1918, in accordance with provision of the act of August 
29, 1916, 39 Stat. 580, as follows: 

* * * ‘That the Secretary of the Navy is hereby authorized to appoint 
annually in the line of the Navy for a period of ten years following the passage 
of this act, in the order of merit determined by such competitive examination 
as he may prescribe, thirty acting ensigns for the performance of engineering 
duties only. Persons so appointed must have received a degree of mechanical 
or electrical engineer from a college or university of high standing or be grad- 


uates of technical schools approved by the Secretary of the Navy, must have 
been found physically qualified by a board of medical officers of the Navy for 
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the performance of the duties required, and must at the time of appointment 
be not less than twenty nor more than twenty-six years of age. .Such appoint- 
ments shall be for a probationary period of three years, and may be revoked 
at any time by the Secretary of the Navy. 


Such acting ensigns shall, upon the completion of the probationary period of 
three years, of which two years shall have been spent on board cruising vessels 
and one year pursuing a course of instruction at the Naval Academy prescribed 
by the Secretary of the Navy, be commissioned in the grade of lieutenant of 
the junior grade after satisfactorily passing such examination’ as may be pre- 
scribed by the Secretary of the Navy, and having been recommended for pro- 
motion by the examining board and found physically qualified by a board of 
medical officers of the Navy. 

The act of June 10,:1922, 42 Stat. 626, provides that “ The pay of 
the third period shall be paid to * * * lieutenants of the Navy 
* * * whose first appointment in the permanent service was in a 
grade above that corresponding to second lieutenant in the Army.” 
The question is whether claimant's appointment as acting ensign on 
June 3, 1918, or his permanent appointment as lieutenant (j. g.) June 
10, 1921, constituted his first appointment in the “ permanent service ” 
within the act of June 10, 1922. 

Lieutenant McCall urges that his appointment as acting ensign 
for engineering duty only being temporary or probationary in char- 
acter, issued by the Secretary of the Navy and not by the President, 
and subject to revocation by the Secretary of the Navy, was not an 
“appointment in the permanent service.” 

Officers of the line of the Navy in the grade of ensign are ap- 
pointed from graduates of the Naval Academy, and from warrant 
officers and chief warrant officers within certain limitations. Acts of 
March 3, 1901, 31. Stat. 1129; March 8, 1903, 32 Stat. 1197; April 
27, 1904, 33 Stat. 346. The act of August 29, 1916, authorized the 
Secretary of the Navy to appoint “in the line of the Navy” acting 
ensigns, the requirement being that persons so appointed must have 
received a degree of mechanical or electrical engineer from a college 
or university of high standing, or be graduates of a technical school 
approved by the Secretary of the Navy. It is a provision for ap- 
pointment in the rank of ensign of persons other than graduates from 
the Naval Academy. The fact that such appointments are probation- 
ary in character and subject to revocation by the Secretary of the 
Navy does not make them other than appointments to the permanent 
naval service. The requirement of the law is “ first appointment in 
the permanent service ” and not first permanent appointment in the 
permanent service, and the probationary condition attaching to the 
appointment is not material; therefore, Lieutenant McCall’s ap- 
pointment as acting ensign on June 3, 1918, was his first appointment 
in the permanent naval service in contemplation of the act of June 
10, 1922, and he is not entitled to pay of the third period by reason 
of first appointment in the permanent service “in a grade above 
that corresponding to second lieutenant in the Army.” Decisions 
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A-6028, December 22, 1924, 40 MS. Comp. Gen. 984; A-14552, August 
9, 1926, 60 id. 246. 


(A-19135) 
VETERANS’ BUREAU—DISABILITY COMPENSATION 


Upon adoption of the minor child of a veteran of the World War, who has 
been rated as permanently and partially disabled, section 202 (12) of the 
World War veterans’ act, as amended, does not require or authorize the 
payment to such adopted child or its foster parents of any portion of the 
disability compensation otherwise accruing to the natural father, in the 
absence of regulation by the Veterans’ Bureau so providing. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 21, 1927: 


There has been received your letter of July 6, 1927, requesting 
decision of a question presented as follows: 


There is presented for your consideration the matter of the apportionment 
by this bureau of disability compensation otherwise payable to Risto Grozanich, 
C—273,921, who is rated as permanently and partially disabled. A natural child 
of this veteran, formerly known as Helen Marie Grozanich, has been legally 
adopted by James H. L. Nissen, C-586,799, who is also in receipt of disability 
compensation and is rated as temporarily totally disabled. Additional compen- 
sation is being paid to the claimant Nissen on behalf of the above-named minor. 
No provision is made in the war risk insurance act, as amended, now repealed, 
or the World War veterans’ act, as amended, for the payment of additional 
tompensation for dependents when a claimant is rated as permanently disabled. 

It has been consistently held by this bureau that the adoption of a child of 
a veteran does not vitiate the right of such child to participate in compensation 
paid to such veteran by this bureau. 


* * * ” * * + 


The question of duplicate payments in cases of the instant character as dis- 
cussed in previous decisions by your office, reference to which is made above, 
is not, as has been indicated, presented in the instant case at this time. Irre- 
spective of such question, which is likely to arise in the event of a rerating of 
the cases in question, there is for immediate consideration the statutory duty 
of this bureau in the premises. It will be noted that under the provisions of 
section 202 as quoted above the apportionment of the compensation otherwise 
payable to the claimant Grozanich is obligatory. The result is the imposition 
upon such claimant of an obligation from which he has apparently been dis- 
charged by operation of law, namely, the decree of adoption. 

While it is true that under the statutes of various States with respect to 
descent and distribution the participation in the estate of the adopting parent 
by the child so adopted is somewhat restricted, it would appear that primary 
responsibility for the maintenance of an adopted child would be an obligation 
of the adopting parent. 


Section 202 of the World War veterans’ act, as amended by the acts 
of June 7, 1924, 43 Stat. 618, and July 2, 1926, 44 Stat. 794, provides: 


That if disability results from the injury— 

(1) If and while the disability is rated as total and temporary, the monthly 
compensation shall be the following amounts, payable monthly or semimonthly 
as the director may prescribe: 

(a) If the disabled person has neither wife nor child living, $80. 

(b) If he has a wife but no child living, $90. 

(c) If he has a wife and one child living, $95, and $5 for each additional 
child. 

(d) If he has no wife and one child living, $90, with $5 for each additional 
child. 
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(e) If he has a mother, or father, either or both dependent on him for sup- 
port, then, in addition to the above amounts, $10 for each parent so dependent. 

(2) If and while the disability is rated as partial and temporary, the monthly 
compensation shall be a percentage of the compensation that would be payable 
for his total and temporary disability, equal to the degree of the reduction in 
earning capacity resulting from the disability, but no compensation shall be 
payable for a reduction in earning capacity rated at less than 10 per centum. 

2 + * * = = * 

(3) If and while the disability is rated as total and permanent, the rate of 
compensation shall be $100 per month: Provided, however, That the permanent 
loss of the use of both feet, or both hands, or of both eyes, or of one foot and 
one hand, or of one foot and one eye, or of one hand and one eye, or the loss of 
hearing of both ears, or the organic loss of speech, or becoming permanently 
helpless or permanently bedridden, shall be deemed to be total, permanent dis- 
ability: Provided further, That the compensation for the loss of the use of 
both eyes shall be $150 per month, and that compensation for the loss of the 
use of both eyes and one or more limbs shall be $200 per month: Provided 
further, That for double total, permanent disability the rate of compensation 
shall be $200 per month. 

. - » ” 7 * a 

(4) If and while the disability is rated as partial and permanent, the monthly 
compensation shall be a percentage of the compensation that would be payable 
for his total and permanent disability equal to the degree of the reduction in 
earning capacity resulting from the disability, but no compensation shall 
be payable for a reduction in earning capacity rated at less than 10 per centum. 

* * > - + . * 

(12) Where the disabled person is a patient in a hospital or where for any 
other reason the disabled person and his wife are not living together, or where 
the children are not in the custody of the disabled person, the amount of the 
compensation shall be apportioned as may be prescribed by regulations, 


As, in the case here presented, the natural father of the child was 
rated as permanently and partially disabled, the amount of his dis- 
ability compensation is not dependent upon or affected by the exist- 
ence or nonexistence of children. And as the apportionment under 
subsection 12 of section 202 of the World War veterans’ act, supra, 
is dependent upon a regulation by your bureau, I have to advise that 
in the absence of a regulation thereunder providing specifically that 

» «a part of the disability compensation awarded to the natural father 
shall be apportioned for the benefit of his child after its adoption 
by another, the whole of such compensation should be paid to the 
father without deduction for the benefit of the child. 

With reference to the general effect of adoption on the liability 
of the natural parent for support of the child, see 5 Comp. Gen. 92; 
6 id. 288. 


(A-19141) 


APPROPRIATIONS—WAR DEPARTMENT—RESERVE OFFICERS’ 
TRAINING CORPS 





The use of public funds for the organization and maintenance of a mounted 
unit of the Reserve Officers’ Training Corps at a university where none 
now exists, though preceded by the discontinuance of a mounted unit at 
another school, is contrary to the proviso appearing in the War Depart- 
ment appropriation act of February 23, 1927, 44 Stat. 1135, prohibiting the 
use of funds appropriated for the Reserve Officers’ Training Corps for the 
organization or maintenance of additional mounted, motor transport, or 
tank units in that corps. 
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Comptroller General McCarl to the Secretary of War, July 22, 1927: 
I have received your letter of July 6, 1927, requesting decision on 
the following matter: 


The War Department appropriation act for the fiscal year ending June 30, 
1927 (44 Stat. 254), containsethe following proviso (at page 284): 

“That none of the funds appropriated in this act shall be used for the 
organization or maintenance of additional mounted, motor transport, or tank 
uniis in the Reserve Officers’ Training Corps.” 

The same proviso has been carried in all the appropriation acts since 1923. 

The War Department desires to transfer a weak and unproductive mounted 
unit of the Reserve Officers’ Training Corps from the university where it is 
now located to another institution which desires it, and where it would have 
an opportunity to become efficient. It is very desirable that the existing num- 
ber of mounted units of the Reserve Officers’ Training Corps should be main- 
tained; at the same time it is manifestly unprofitable to continue the support 
of a unit which is below standard and which gives little promise of becoming 
efficient at its present location. 

In view of the provision of the law above quoted, can such transfer be 
effected provided that the total number of mounted units is not thereby in- 
creased ? 

The question was presented to the Judge Advocate General of the Army 
in May, 1925, who held that the word “additional,” in the provision of the 
law in question, should be construed as meaning “new.” A copy of the 
Judge Advocate General’s opinion is enclosed. The Chief of Field Artillery, in 
whose branch the question arose, was then, and is now, very desirous for a 
different construction in order that he may be authorized to maintain the 
requisite number of units of his arm without the handicap of being required 
to continue units which can not be brought. up to the desired standard in their 
present locations. In a communication upon the subject, dated June 22, 1925, 
the Chief of Field Artillery said: 

“With twenty R. O. T. C. units the Field Artillery thus far is producing 

only 40% of its quota of reserve officers. Under no circumstances should 
this number of units be reduced since at the present time it is seriously ques- 
tioned whether or not production of Field Artillery reserve officers can with 
twenty units be brought up to the figure set by the War Department.” 
. The matter was presented to the Director of the Bureau of the Budget with 
a view to having the language of the law changed so as to permit the action 
desired by the Chief of Field Artillery, and the Director of the Budget was of 
the opinion that the wording of the law as it now stands permitted such action 
and for that reason no change in the law was recommended. 

In view of this unsettled status of the matter, the question was submitted 
to the Attorney General. A copy of his letter of May 11, 1997, is inclosed. 
While he refrains from rendering a formal opinion, he apparently leans toward 
the view taken by the Judge Advocate General, but says that “the question is 
one which may more properly be submitted to the Comptroller General.” 


It is not. clear how the proposed change can be properly called 
a “transfer” of a mounted unit from one university to another. It 
is understood that a unit of the Reserve Officers’ Training Corps is 
composed of students enrolled at the school where the unit is estab- 
lished. It is not contemplated, of course, that such students will 
transfer to a different school. What is intended apparently is the 
discontinuance of a mounted unit now in existence at a certain 
school and the organization of a new mounted unit at a school where 
none now exists, with possibly the transfer of instructors, material, 
etc., from one school to the other, and the question presented will be 
considered on that basis. 

The restriction against the organization and maintenance of addi- 
tional mounted units in the Reserve Officers’ Training Corps first 
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appeared in the Army appropriation act of June 80, 1922, 42 Stat. 
720, as follows: 


* * * Provided further, That none of the funds appropriated in this Act 
shall be used for the organization or maintenance of additional mounted, motor 
transport, tank, or air unifg in the Reserve Offigers’ Training Corps. 


A similar provision has been carried in each subsequent Army 
appropriation act. Section 40 of the national defence act, as 
amended by the act of June 4, 1920, 41 Stat. 776, provides: 


Reserve Officers’ Training Corps—Organization—The President is hereby 
authorized to establish and maintain in civil educational institutions a Reserve 
Officers’ Training Corps, one or more units in number, which shall consist of 
a senior division organized at universities and colleges granting degrees, includ- 
ing State universities and those State institutions that are required to provide 
instruction in military tactics under the Act of Congress of July 2, 1862, donat- 
ing lands for the establishment of colleges where the leading object shall be 
practical instruction in agriculture and the mechanic arts, including military 
tactics, and at those essentially military schools not conferring academic de- 
grees, specially designated by the Secretary of War as qualified, and a junior 
division organized at all other public and private educational institutions, and 
each division shall consist of units of the several arms, corps, or services in 
such number and such strength as the President may prescribe: Provided, 
That no such unit slrall be established or maintained at any institution until 
an officer of the Regular Army shall have been detailed as professor of military 
science and tactics, nor until such institution shall maintain under military 
instruction at least one hundred physically fit male students, except that in 
the case of units other than infantry, cavalry, or artillery, the minimum number 
shall be fifty: Provided further, That except at State institutions described in 
this section, no unit shall be established or maintained in an educational institu- 
tion until the authorities of the same agree to establish and maintain a two 
years’ elective or compulsory course of military training as a minimum for its 
physically fit male students, which course, when entered upon by any student, 
shall, as regards such student, be a prerequisite for graduation unless he is 
relieved of this obligation by regulations to be prescribed by the Secretary 
of War. ' 


The purpose of the proviso here in question as to the creation of 
additional mounted, motor transport, or tank units in the Reserve 
Officers’ Training Corps, as disclosed in the hearings and committee 
reports, appears to have been to restrict the additional expense 
involved in connection with the furnishing and maintenance of 
animals, equipment, etc., for their use, and operates as a restriction 
on the authority of the President under section 40 of the national 
defense act to establish certain classes of units of the Reserve 
Officers’ Training Corps. ; 

It appears that at the time of the first enactment of the proviso 
prohibiting the organization or maintenance of additional units of 
the character specified, there already had been established in varioys 
schools throughout the country a certain number of such units, 
a large number of students were enrolled as members thereof and 
their training in these branches was in progress and at various 
stages of completion. It is possible the purpose of the committee 
having the matter in charge was to discontinue such units. At 
least representations seem to have been made by officers appearing 
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for the War Department that existing units should be continued 
as appears in the hearings on proposed appropriations affecting 
such units for the years 1923 and 1927. 

By Colonel Morrow, hearings for 1923, page 171: 


Congress created a continuing obligation in the organic act in creating 
the Reserve Officers’ Training Corps, because its work is continuous - and 
progressive; it requires four years for a student to complete the course of 
training, and, after stated periods, the young men qualify for specified 
definite benefits. There are also the obligations to the institutions. They 
accommodate their academic curricula and routine to the necessities of the 
Reserve Officers’ Training Corps at the expense of their other interests, and 
they expend their own funds to provide facilities to assist the Army officers 
in the conduct of their courses. Many institutions appropriate considerable 
sums each year to improve their facilities for conducting this training. It 
is a source of increased expense to all institutions, which they meet in a 
spirit of patriotic cooperation with the Government. 


By Captain Echols, hearings for 1927, page 467: 


A number of institutions, feeling that they had a contract with the Govern- 
ment in regard to the continued maintenance of these units, have already 
spent considerable sums of money on stables, guns, sheds, and riding halls in 
order to carry out what they bave considered their part of the contract. 
They would consider the withdrawal of these men as a breach of faith on the 
part of the Government. The following are some of the institutions which 
the records show have already spent money for this purpose. A number of 
other institutions have plans and are expecting to obtain funds from their 
State legislatures to carry out their programs: 

Yale, approximately $200,000 (completed). 

Princeton, approximately $200,000 (in process of construction). 

University of Oklahoma, approximately $50,000 (in process of construction). 

Iowa State College, approximately $200,000 (completed). 

University of Utah, approximately $50,000 (completed). 


That it was only to allow the continuance of existing units 
while prohibiting the use of public funds for any other units of the 
character in question that Congress legislated against the organiza- 
tion or maintenance of “additional” units of such character, I 
believe is apparent from the circumstances under which the legisla- 
tion was enacted. The intent of the proviso, as disclosed by its 
language, by statutes in pari materia (see act of April 15, 1926, 44 
Stat. 258), and by judicially acceptable aids in the construction of 
statutes, is that the use of public funds to organize and maintain a 
mounted unit at an institution where none now exists is prohibited, 
and this notwithstanding an existing mounted unit be first discon- 
tinued at an institution where it is now established. 


(A-19197) 


VETERANS’ BUREAU—INSURANCE—AWARDS IN COURSE OF 
PAYMENT 


Where there was no award to all of the distributees entitled to share under 
a policy of war-risk insurance prior to March 4, 1925, but only two separate 
awards were made to two of the distributees, it can not be held that there 
was an award in course of payment within the meaning of the saving 
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clause of section 303 of the World War veterans’ act, as amended by the 
act of March 4, 1925, 48 Stat. 1310, excepting awards “in course of pay- 
ment” from the requirement that payment shall be made in a lump sum 
to the estate of the insured. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
July 22, 1927: 


Consideration has been given to your letter of July 11, 1927 as 
follows: 


In connection with your decisions of May 20, 1926, and August 23, 1926, in 
the case of William R. Matchett and in connection with your decision of May 6. 
1927, in the case of Davis Blaney, deceased, C—113 159, all relating to the inter- 
pretation of the phrase “awards in course of payment” in section 303 of the 
World War veterans’ act, as amended, March 4, 1925, your consideration of the 
ease of Ignos A. Dumblauskas, deceased, C-65 946, is requested, because that 
case raises a question relative to the phrase, just quoted, which has not 
previously been presented to you. 

Ignos Dumblauskas applied in service for $10,000 term insurance for which 
he designated an alleged stepsister. Following the veteran's death at a time 
when the insurance was in force, the Bureau instituted an investigation, as the 
result of which it was apparent that the person designated was a cousin and 
not a stepsister and so did not come within the permitted class of beneficiaries 
for yearly renewable term insurance. The bureau then undertook by mailing 
of proper forms, and by other means, to ascertain those relatives surviving the 
insured who-were within the permitted class of beneficiaries in order to deter- 
mine a proper distribution of the term insurance as provided for under section 
402 of the war risk insurance act, as amended. One of the bureau forms, 
Form 541, was executed in March, 1922, and indicated that the veteran was a 
resident of New Jersey and was survived by a father, mother, brother, and a 
sister, but the form was not sufficient to show whether the sister was still 
living. No award was made of the insurance in any amount at this time, 
but a further investigation was conducted and after a long correspondence 
covering approximately three years with the authorities of the Lithuanian 
Legation, evidence was received which indicated that the State of residence of 
the veteran was not New Jersey, but New York and that the veteran was sus- 
vived by a father, mother, three sisters, and one brother. At this time it 
appeared that the mother had died on April 4, 1923, and that one of the sisters 
had died on February 6, 1919. Incidentally it was then discovered that the 
age of the veteran had not been correctly stated on his application for insurance, 
so that the premiums which were paid by him while in service were not suf- 
ficient to have covered $10,000 insurance, but were only enough to cover $9,955. 

Upon discovery of authentic evidence as to the surviving relatives and as 
to the veteran's State of residence, the bureau proceeded to send to the surviv- 
ing relatives in question the necessary affidavits for proof of their respective 
claims, namely, Bureau Forms 514, and these forms were not returned com- 
pletely executed to the bureau until after March 4, 1925. It was determined, 
however, that inasmuch as the mother of the veteran had died subsequent to 
the veteran’s death and inasmuch as a sister, Ona, had also died subsequent 
to the veteran that an award of the accrued amounts due these deceased bene- 
ficiaries might be paid and such payment was made prior to March 4, 1925. 

The question presented in the present case, therefore, is whether the insurance 
in this case may for the purposes of section 303, World War veterans’ act, as 
amended, be regarded as in course of payment in the light of your two decisions 
in the Matchett case and of your decision in the Blaney case hereinbefore 
cited. 

In all three of these decisions you enunciated the principle that if an award 
of the insurance due subsequent to the veteran’s death had been paid, even to 
the extent of one installment, to certain of the distributees entitled thereto 
and the other awards had been withheld for varjous reasons specifically pre- 
sented in the three opinions in question, then the awards might be regarded as 
an entirety and distribution made on the theory that the insurance was in 
course of payment. In the present case as distinguished from the cases cited, 
the bureau in fact had made an award only of the accrued insurance due to 
two of the distributees, who, while surviving the veteran have since died, and 
no distribution of the insurance on the basis of the installments remaining 
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after the death of these distributees had been made or even attempted prior 
to March 4, 1925. 


Your decision, therefore, is requested whether or not the bureau may regard 
this insurance as in course of payment in order now to permit a distribu- 
tion to the persons entitled without regard to section 303 of the World War 
veterans’ act on the theory that the insurance was in the course of payment by 
reason of awards running on March 4, 1925, when all that had been awarded 
prior to that date was only an accrued sum due the estate of two beneficiaries, 
who, while surviving the insured have, nevertheless, since died, and when no 
award to any one entitled after the death of said deceased beneficiaries had 
been attempted. 

The decision of May 20, 1926, is reported at 5 Comp. Gen. 924 
and the decision of August 23, 1926, at 6 Comp. Gen. 152. 

Referring to the third paragraph of your submission, if the evi- 
dence furnished in bureau Form No. 514 was material to a proper dis- 
tribution of the insurance, it might appear that payment of the ac- 
crued amounts due these two deceased beneficiaries was premature, 
anticipating that the evidence to be submitted by the remaining dis- 
tributees would not affect their claim. But, however that may be, it 
is at least clear that no proper award was made prior to March 4, 
1925, of all of the insurance due under the policy. Therefore, it can 
not be held that there was in this case an award in course of payment 
on March 4, 1925, within the saving clause of section 303 of the 
World War veterans’ act as amended by the act of March 4, 1925, 43 
Stat. 1310, excepting awards “in course of payment” from the re- 
quirement that payment shall be made to the estate of the insured. 
The distinction between the cited decisions of this office and the pres- 
ent matter is that in the former the right of all of the distributees had 
been determined finally and an award made in their favor, pursuant 
to which distribution was made to some of the beneficiaries and with- 
held from others for reasons which did not affect the validity of the 
award; whereas in the instant case there was no award in favor 
of all the distributees entitled under section 402 of the war risk in- 
surance act, or otherwise, but separate awards appear to have been 
made in favor of those entitled because of the death of two of the 
distributees. 

You are advised therefore that the insurance may not be considered 
as in course of payment March 4, 1925. 


(A-19063 ) 
TRANSPORTATION—DEPENDENT OF OFFICER OF THE ARMY 


Where transportation requests are issued for transportation and Pullman 
accommodations for the dependent of an officer of the Army and the request 
for Pullman accommodations is returned and canceled, the officer is not 
entitled to payment of the amount the Government would have paid to the 
transportation company had the request been used by the dependent. 

An officer of the Army is entitled to transportation in kind for his dependents 
under the act of May 18, 1920, 41 Stat. 604, or in lieu thereof, to payment 
of an amount in money equal to the commercial cost, when the travel shall 
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have been performed under section 12 of the act of June 10, 1922, 42 Stat. 
631, but he is not entitled to transportation in kind for a part of the author- 
ized transportation under the first act and to a payment in money for a 
part of the authorized transportation under the second act. 


Decision by Comptroller General McCarl, July 23, 1927: 

There is for consideration in the settlement of the accounts of 
Maj. E. T. Comegys, F. D., United States Army, the legality of 
payment made on voucher 405 of his September, 1926, accounts of 
$10.88, the value of Pullman accommodations for the wife of First 
Lieut. Sterling C. Robertson, Infantry, United States Army, in the 
circumstances hereafter described. 

By paragraph 29 of Special Orders 112, dated War Department, 
May 12, 1926, Lieutenant Robertson was relieved from duty at Fort 
Benning, Ga., and directed to proceed at the proper time to New 
York City and sail on or about July 28, 1926, via Government trans- 
portation for China, reporting to the commanding general, United 
States Army forces in China at Tientsin, for assignment to duty 
with troops. On Lieutenant Robertson’s application dated July 19, 
1926, there were issued transportation request W. Q. No. 113629 for 
transportation for Mrs. Robertson from Columbus, Ga., to New 
York, and transportation request W. Q. No. 113630 for a lower 
standard Pullman berth between the same points. 

Some time prior to August 16, 1926, Lieutenant Robertson seems 
to have returned T. R. W. Q. No. 113630 for cancellation and by the 
voucher in question claimed as “reimbursement ” the amount that 
would have been paid the railroad company had the services called 
for by the transportation request been furnished. This was paid to 
him. On the facts presented the item was suspended for Pullman 
receipt for fare paid or evidence that Pullman was used at personal 
expense. In reply it is stated: 

1. Under the act of May. 18, 1920, an officer is entitled to transportation in 
kind for his dependents when transferred from an old permanent station to a 
new permanent station. Act approved June 10, 1922, provides for payment of 
the monetary allowance in lieu of transportation in kind for dependents of 
an officer when proceeding from an old permanent station to a new permanent 
station, In the case of voucher #405, this office contends that although a trans- 
portation request was used for fare, and a transportation request for lower 
berth canceled and reimbursement made therefor, there was no additional 
expense to what it would have cost the Government had both transportation 
requests been used. The officer in fact received only the amount to which he was 
entitled for the travel concerned. It is possible that for a journey of this length 


a drawing room might have been desired, and the transportation request for 
this reason was canceled. 


This evinces confusion as to what are the rights of officers under 
the respective statutes. The act of May 18, 1920, : Stat. 604, 
provides : 


Sec. 12. That hereafter when any commissioned officer * * * having a 
wife or dependent child or children, is ordered to make a permanent change of 
station, the United States shall furnish transportation in kind from funds ap- 
propriated for the transportation of the Army * * * to his new station 
for the wife and dependent child or children: * * * 
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In 27 Comp. Dec. 327, it was*held that this provision did not 
authorize a payment to an officer on a commutation basis nor as reim- 
bursement for an amount actually expended, where, at the officer’s 
own election, his family used a means of transportation other than 
that which would have been furnished by the Government. To the 
same effect are 1 Comp. Gen. 310, and 566, the latter case being in 
principle identical with the present case. The second paragraph of 
section 12 of the act of June 10, 1922, 42 Stat. 631, provides: 

In lieu of the transportation in kind authorized by section 12 of an act 
* * * approved May 18, 1920, to be furnished by the United States for 
dependents, the President may authorize the payment in money of amounts 


equal to such commercial transportation costs when such travel shall have been 
completed. * * * 


This latter provision authorizes a payment, not a reimbursement, 
in lieu of transportation in kind, authorized by the act of May 18, 
1920, and is payable when the travel shall have been completed, with- 
out reference to the method of travel at the officer’s expense, adopted 
by him for transporting his dependents. 3 Comp. Gen. 237. In 
decision of February 2, 1926, 5 Comp. Gen. 569, it was said that the 
act of June 10, 1922, and the regulations thereunder were applicable 
only where no transportation is furnished by the Government and 
that where transportation in kind is requested and issued there can 
be no payment in lieu thereof; that is, where transportation in kind 
is requested and issued the rights of the officer are entirely under the 
act of May 18, 1920, and the act of June 10, 1922, has no field of 
operation. For example, in this case the officer was entitled to trans- 
portation in kind for his dependent from Columbus, Ga., to New 
York, under the act of May 18, 1920, which was furnished; or in lieu 
thereof, he was entitled to a payment in money of the commercial 
cost of such transportation when the travel was completed. He was 
not, however, entitled to transportation in kind for a portion of the 
journey and to a payment of money equal to the commercial cost for 
the remaining portion of the journey. Not only is the law plain but 
effective accounting requires the same limitation. The item will be 
disallowed in the settlement of the account. 


(A-18709) 
PROPERTY, PRIVATE—DAMAGED BY ARMY AMBULANCE 


Where an Army ambulance failed to observe the traffic regulations with re- 
spect to signaling devices at street intersections and a privately-owned 
automobile was damaged by reason thereof, a claim for an amount not ir 
excess of $500 for reimbursement of the cost of making repairs, approved 
by the Secretary of War, may be paid under the appropriation contained 
in the act of April 15, 1926, 44 Stat. 259. 


Decision by Comptroller General McCarl, July 25, 1927: 
Edward Clifford requested May 31, 1927, review of settlement No. 
0185945, dated May 18, 1927, wherein was disallowed his claim under 
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the appropriation contained in the act of April 15, 1926, 44 Stat. 259, 
for reimbursement of $185.05 paid for repairing damage to his au- 
tomobile alleged to have been sustained by being struck by an Army 
ambulance incident to the training, practice, operation, or mainte- 
nance of the Army. 

The claim was disallowed on the assumption that the Army am- 
bulance had the right of way and therefore that claimant was 
negligent in that connection. 

A board of officers appointed to investigate the matter found from 
the admissions of the driver of the Army ambulance and other testi- 
mony that he was inexperienced and believed that in crossing streets 
in Washington, D. C., an ambulance had the right of way even 
though he failed to observe the directions of a signal device; that the 
patients who were being transported from Camp Humphreys, Va., 
to the Walter Reed Hospital in Takoma Park, D. C., were in a 
serious condition; and that the driver of the Army ambulance drove 
through the intersection of Sixteenth and M Streets NW., even 
though the signal device showed red against him, striking claimant’s 
car which was being driven by his son and damaging it to the extent 
of $185.05 for repairs. The Secretary of War has approved the 
claim for payment in said sum of $185.05. 

The traffic regulations of the District of Columbia in effect at the 
time of the collision provided, in article 11, section 2 (c), that vehicles 
of the police, traffic, fire, water, and public emergency vehicles, am- 
bulances, and funeral processions, shall at all times have right of way 
over other vehicles, but in subparagraph 2 (e) it is provided that: 

Notwithstanding the provisions of paragraphs (c) and (d) of this section 
and article, at locations- where a traffic officer or a signal device is stationed, 
no vehicle or street car shall have the right of way, but the operators of all 


vehicles and street cars shall comply with the directions given by such officer 
or displayed by such device. 


These traffic regulations were issued pursuant to the “ District of 
Columbia traffie act ” of March 3, 1925, 43 Stat. 1119, and any reason- 
able regulations for the control of traffic in said District are valid. 
See Smallwood v. District of Columbia, 17 Fed. Rep. (2d) 210. 

Neither the statute nor the regulations exempt Army ambulances 
from the general rule that all vehicles, including ambulances, must 
observe signal devices at street intersections nor does either contain 
any intendment that such Army vehicles shall jeopardize the life 
and property of private citizens using the streets in a lawful manner. 
Furthermore, no presumption of negligence on the part of claimant 
could arise merely from the fact that the Army ambulance was being 
used in the performance of an authorized Government duty or 
function. 

The appropriation act of April 15, 1926, supra, provides for the 
payment under certain circumstances and conditions, of claims for 
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damages to or loss of private property, “incident to the training, 
practice, operation, or maintenance of the Army.” The maintenance 
of an Army is a public governmental function and the Congress has 
provided for the payment of claims for damages to private property 
incident thereto. As this claim arose incident to the operation and 
maintenance of the Army and without the fault or negligence of the 
claimant or the driver of his car, and the facts of the damage and 
the amount thereof having been determined in the manner provided 
by law, payment of the approved sum is authorized. 
Upon review $185.05 is certified due claimant. 


(A-19037) 


TRANSPORTATION—GOVERNMENT REQUESTS—DIFFERENCE 
BETWEEN NET MILITARY AND FULL COMMERCIAL FARES 


An officer of the Army assigned to National Guard duty, traveling under orders 
on official business, who purchased his transportation from his personal 
funds over routes involving land grant or operating under equalization 
agreements is entitled, under the land-grant laws and the provisions of 
paragraph 10-b-(1), Army Regulations 35-4820, to reimbursement only 


in the amount it would have cost the Governmént had transportation re- 
quests been used. 


Decision by Comptroller General McCarl, July 25, 1927: 

There is for consideration the claim of Lieut. Col. Arthur Poillon, 
Cavalry, United States Army, for reimbursement of traveling ex- 
penses in the amount of $15.20, stated to be the difference between 
the commercial and Government transportation rates from Marfa, 
Tex., to New York City, for travel performed in May, 1927. 

Special Orders No. 88, War Department, dated April 15, 1927, 
relieved claimant from duty with the First Cavalry at Marfa, Tex., 
effective May 15, 1927, and directed him to proceed to New York 
City, as instructor of Cavalry, New York National Guard. He left 
Marfa pursuant to such orders May 16, 1927, and arrived in New 
York City May 19, 1927, trayeling at his own expense by the way 
of New Orleans, La. A voucher was submitted to the disbursing 
officer, Militia Bureau, in which he claimed reimbursement at the 
full commercial rate of $81.86 for railroad fare and $27 for one lower 
sleeping-car berth, a total of $108.86, and he was paid thereon, 
voucher 526, June, 1927, accounts of Maj. Benj. L. Jacobson, $70.56 
for railroad fare and $23.10 for Pullman accommodations, a total of 
$93.66, computed by the disbursing officer as the authorized rate to 
the Government for the travel. The correctness of this payment will 
be determined in the audit of the disbursing officer’s accounts. The 


claim is for the difference between such net military fares and full 
commercial fares, 
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The second paragraph of section 67 of the national defense act, 
as amended by section 3 of the act of September 22, 1922, 42 Stat. 
1034, provides for an apportionment among the States of the annual 
appropriation for the National Guard, with a proviso that the sum 
so apportioned shall be available under such rules as may be pre- 
scribed by the Secretary of War for the actual and necessary expenses 
of officers of the Regular Army when traveling on duty in connec- 
tion with the National Guard, and paragraph 10-b-(1), Army Regu- 
lations 35-4820, promulgated thereunder provides for reimbursement 
of actual cost of transportation, including parlor-car or sleeping-car 
accommodations, when transportation requests are not used and 
“when not in excess of Government rates on transportation requests 
for travel in the United States in North America.” 

Claimant is an officer in the United States Army. He was 
traveling under orders on official business, and as the cost of his 
transportation is borne by the United States, he comes within the 
term “troops of the United States” as used in land-grant acts, 
under which the Government is entitled to deductions from regular 
commercial charges on account of transportation over such land- 
grant roads, and under the regulations he is entitled to reimburse- 
ment of actual costs of transportation and sleeping-car accommoda- 
tions not in excess of Government rates on transportation requests, 

There are several standard routes of travel from Marfa, Tex., 
to New York City and, while the lowest net military fare applies 
over the route via San Antonio, Kansas City, and St. Louis or 
Chicago, the cost to the Government, by reason of equalization 
agreements, would have been the same had transportation requests 
been issued over any of such standard routes. Whatever the reason 
for claimant’s selection of a particular route and failure to secure 
transportation requests for travel over the route selected by him, 
they can not operate to increase the cost to the Government. 

The claim for the difference between the net military and the full 
commercial fares is accordingly disallowed. 


(A-13198) 


DISBURSING OFFICERS—RESPONSIBILITY 


The responsibility of a public disbursing officer is not dependent upon his 
ability, or lack of ability, to recoup an improper payment made to a 
payee. 

The accounting officers of the Government are without authority, generally, 
to relieve a disbursing officer from liability for an overpayment made 
to an officer of the Government who refuses, voluntarily, to refund the 
amount of such overpayment. 

The head of an executive department or establishment has ample authority 

to require the officers and employees in his department or establishment 

to satisfy their indebtedness to the United States arising from overpay- 
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ments found by the accounting officers of the Government to have been 
made to them by disbursing officers, and this authority is in no manner 
vitiated by recent court rulings denying the right of arbitrarily stopping 
an officer’s compensation, without his consent, to satisfy such indebtedness. 


Comptroller General McCarl to the Secretary of War, July 27, 1927: 


There was received June 23, 1927, your communication as follows: 


As a result of the decision of the Court of Appeals of the District of 
Columbia of April 4, 1927, in the case (No, 4503) of Mc@arl, et al. v. Pence, 
it has been found necessary to suspend the collection of quite a large number 
of the current stoppages heretofore raised by the War Department against the 
pay of certain officers of the Army on account of debts which the War Depart- 
ment had determined were owing by these officers to the United States. 
* * * in many cases the stoppage, collection of which the War Depart- 
ment has thus been forced to suspend, was set up as a result of a disallowance 
raised by the General Accounting Office in the accounts of various disbursing 
officers of the Army * * *, 

The War Department views with concern the situation resulting * * * 
and intends to call upon all the officers, in whose cases it has been forced to 
suspend the cqllection of stoppages, voluntarily to refund the sums held to be 
due the United States from them. * * * it is requested that I be advised 
whether, in the event that any officer, in whose case stoppage against pay 
heretofore has been raised by the War Department on account of a disallow- 
ance made in a disbursing officer’s account, shall refuse voluntarily to continue 
refundment in satisfaction of the disallowance, your office upon being advised 
of such fact will (1) relieve the disbursing officer concerned of further financial 
accountability or at least suspend action looking to collection from him, and 
(2) request the proper authorities to institute suit in the name of the United 
States against the debtor officer who received the benefit of the improper 
payment. 

The responsibility of a disbursing officer for payments made by 
him is not dependent upon his ability or lack of ability to recoup 
an improper payment from a payee. This is firmly established 
Government right and procedure and requires no citation of authori- 
ties. ‘The disbursing officer’s responsibility for the public funds 
intrusted to him is personal and absolute and he is entitled to 
relief from responsibility only by properly accounting for the funds 
advanced to him and the question as to the sufficiency of the account- 
ing is for determination in the General Accounting Office. Watkins 
v. United States, 9 Wall. 759, 19 L. Ed. 820; Soule v. United States, 
100 U. S. 8, 25 L. Ed. 536; 1 MS. Comp. Gen. 401; 67 éd. 1184. 

Mere good faith in making an improper payment does not excuse 
it. Chippewa Bridge Co. v. Dwrand, 122 Wis. 85, 99 N. W. 603, 
106 A. S. R. 931. According to the weight of authority a public 
officer is an insurer of the public funds in his possession and therefore 
is liable for losses which occur without his fault, his liability being 
absolute. Yawger v. American Surety Co., 212 N. Y. 292, 106 N. E. 
64, L. R. A. 1915, D. 481; Cameron v. Hicks, 65 W. Va. 484, 64 S. E. 
932, 17 Ann. Cas. 926; United States v. Prescott, 3 How. 578, 11. L. 
Ed. 784; Skelton v. State, 53 Ind. 331, 21 Am. Rep. 197; Tillinghast 
v. Merrill, 151 N. Y. 135, 34 L. R. A. 678; 6 Comp. Gen. 404. 

A recognition of this absolute liability of the disbursing officers 
by administrative officers generally, when claims of doubtful valid- 
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ity are presented, which properly are for direct settlement in this 
office or for submission under section 8 of the Dockery Act, 28 Stat. 
208, for an advance decision, would result in an immense saving to 
the Government and would obviate the occasions giving rise to the 
situation described in your communication and the frequent requests 
made upon Congress by the executive departments for relief legisla- 
tion; there being for consideration in this connection the require- 
ments of section 1 of the act of April 20, 1874, 18 Stat. 33, which 
provides: 

That it shall be the duty of the Secretary of War to cause frequent inquiries 
to be made as to the necessity, economy, and propriety of all disbursements 
made by the disbursing officers of the Army, and as to their strict conformity 
to the law appropriating the money; also to ascertain whether the disbursing 
officers of the Army comply with the law in keeping their accounts and making 
their deposits; such inquiries to be made by officers of the inspection department 
of the Army, or others detailed for that purpose: Provided, That no officer so 


detailed shall be in any way connected with the department or corps making 
the disbursement. 


Although the effect of the Pence decision is not confined to over- 
payments made to officers on account of dependency allowances it 
seems probable that type of overpayment has been made most often 
by disbursing officers, and is representative of the bulk of items 
recently disallowed in disbursing accounts for which stoppages have 
been directed; this, notwithstanding the relief afforded disbursing 
officers for such overpayments made prior to July 1, 1923, under the 
provisions of the act of May 26, 1926, 44 State. 654. It is not clear 
upon what basis the War Department infers further relief for such 
overpayments could legally be accorded disbursing officers by this 
office or why the liability of a disbursing officer for overpayments 
made to fellow officers is regarded to be less absolute than for over- 
payments made to private persons or corporations. 

It is recognized, of course, that the recent court decisions beginning 
with Dillon v. Groos, 299 Fed. Rep. 243, and including the recent 
decision in the Pence case, applying a principle established by the 
United States Supreme Court in the case of Smith v. Jackson (1918), 
246 U.S. 388, 62 L. Ed. 788, have declared unauthorized the stoppage 
of an officer’s pay for the purpose of recovering an overpayment 
previously made to him and that there has thus become abortive a 
method of protecting disbursing officers and the fiscal interests of the 
Government which had been in vogue and the correctness of which 
had previously been unquestioned for more than 100 years. Irrespec- 
tive of the construction placed upon the provisions of section 1766 
of the Revised Statutes it had never been supposed theretofore the 
sovereign United States was without that common law right enjoyed 
by every private creditor or employer to apply the moneys of its 
debtor or em’ '»vyee in its hands to the extinguishment of claims due 
it from such ..btor or employee. In fact, it was not only regarded 
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to be the right but the duty of the accounting officers and the heads 
of the executive departments to make such regulations and take such 
action in superintending the disbursement of appropriations under 
their jurisdiction that not only would overpayments not be made, 
but when, or if, made to persons in the Government service, that the 
resulting indebtedness to the United States would be speedily satis- 
fied out of subsequently accruing and lawful credits, the matter 
involving as it did merely the adjustment of debit and credit items in 
an open account. See in this connection Gratiot v. United States, 15 
Peters 336, 10 L. Ed. 759; McElrath v. United States, 102 U. S. 426, 
26 L. Ed. 189; United States v. Burchard, 125 U. S. 176, 31 L. Ed. 
664; Wisconsin Central R. Co. v. United States, 164 U. S. 190, 211, 
41 L. Ed. 899, 14 Ct. Cls. 114; Bonnafon v. United States, id. 484; 
Taggart v. United States, 17 id. 322; 33 id. 476, 480; Schooner Henry, 
et al. v. United States, 35 Ct. Cls. 393; 17 Op. Atty. Gen. 30; id. 425; 
Howland’s Dig. Op. J. A. G. of the Army, Pay, and Allowances, 
III B 5—B 7—B 7a. 

The utmost good faith not only in their dealings with the Govern- 
ment but in their dealings with private individuals has always been 
exacted of military officers on grounds of public policy. It has been 
held the failure of a first lieutenant, Coast Artillery Corps, United 
States Army, to disclose the fact that he was a provisional lieutenant 
was a material fact which it was his duty to reveal and his failure 
to do so was a breach of duty and was constructive if not actual 
fraud. Dig. Op. J. A. G. of the Army February 6, 1920, p. 23. 
In the recent case of Porter v. Beha, Superintendent of Insurance, 
et al, District Court for the Northern District of New York, May 
25, 1925, 8 Fed. Rep. (2nd) 65, 74, it was said: 

Bad faith * * * does not necessarily involve fraudulent motives or 
moral turpitude. Even if the actual good faith is not questioned, if the facts 
known should lead to inquiry and by inquiry discovery of the real situation, 
a person in a commercial sense acts in bad faith and the law will withhold 
from him the protection which it would otherwise extend. * * * 

In the Bureau of Supplies and Accounts Memorandum No. 282- 
8414, for February, 1926, there is published a letter from the Secre- 
tary of the Navy dated January 28, 1926, addressed to an officer of 
the Navy against whom an order for checkage had issued of $273.14 
to satisfy a disallowance raised by this office in the settlement of a 
disbursing account. The officer against whom the request for checkage 
had issued protested “the disbursements complained of were made 
[to him] in good faith” and under the decision of the Court of 
Appeals of the District of Columbia in the case of McCarl, et al. v. 
Cow, 8 Fed. Rep. (2d) 669, could not be recovered from him except 
through court action. The Secretary of the Navy, without in any 
manner questioning the correctness of the court’s view, disposed of 
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this protest in the following peremptory manner, under his broad 
authority as head of the Navy Department: 


3. * * * itis manifest that, even accepting the statement that the disburse- 


ments were made in good faith, nevertheless you are not entitled by law to the 
services rendered, payment for which has been disallowed * * * by the 
General Accounting Office in the settlement of accounts, and said action has 
been affirmed by the Comptroller General. * * * 

4. The department can not sanction any attitude on the part of officers to 
avoid their clear legal liabilities, and, therefore, is of the opinion that you should 
immediately refund the amounts paid by the Government for services rendered 
you on transportation requests, which were not authorized by law. Inform the 
department of the action taken by you in this case. 


Although it has never been regarded as proper to stop the pay of 
an officer to satisfy purely private debts arising from matters not 
involved in his official relationship with the Government, nevertheless 
there are countless examples, both in the Army and in the Navy, 
where officers have been suspended from promotion, dismissed from 
the service, or otherwise disciplined for failure to discharge private 
debts, the view being, as stated by Mr. Justice Nott in the case of 
Fletcher v. United States (1891), 26 Ct. Cls. 541, 563 (reversed on 
another ground, Unéted States v. Fletcher (1893) 148 U. S. 84, 37 
L. Ed. 378) that: 


* * * Jn military life there is a higher code, termed honor, which holds its 
society to stricter accountability, and it is not desirable that the standard of 
the Army shall come down to the requirements of a criminal code. * * * 


See also in this connection section 161 of the Revised Statutes; 
article 22, Articles for the Government of the United States Navy; 
and -the numerous Navy cases annotated in “Laws Relating to the 
Navy, 1921,” under section 1456 of the Revised Statutes, pp. 622-629; 
the ninety-fifth and ninety-sixth articles of war; 18 Op. Atty. Gen. 
(1885) 113, 114; Swain v. United States (1893), 28 Ct. Cls. 173, 
affirmed (1897) 165 U. S. 553, 41 L. Ed. 823; and the precedents 
cited on page 715, Winthrop’s Military Law and Precedents, as 
follows: 


G. C. M. O. 87 of 1866; do., 22, 46 of 1872; do., 10 of 1873; do., 25 50, 68, of 
1874; G. O. 55, Dept. of Washington, 1863 ; do., 110, id., 1864; do., 1, Dept. of Va. 
& No. Ca., 1864 (cases of nonpayment of sums borrowed from or otherwise due 
to enlisted men); G. C. M. O. 68 of 1874 (case of nonpayment of a loan from 
another officer) ; G. C. M. O. 17 of 1871; do., 68 of 1874; do., 25 of 1875; do., 100 
of 1876 (nonpayments of debts due to post traders) ; also G. C. M. O. 3, 55, 64, 
of 1869; do., 15 of 1870; do., 22 of 1872; do., 32 of 1874; do., 100 of 1876; 
do., 46 of 1877; do., 44, 70, of 1881; do., 31 of 1887; do., 3, 85 of 1891; do., 28 
of 1892; do., 106 of 1893; G. O. 583 of 1894; G. O. 150, Navy Dept., 1870; G. C. 
M. O. 36, id., 1881; do., 24, id., 1886. 

And see English precedents of convictions under a corresponding article for 
dishonorable disregard of indebtedness to military persons or civilians, in 
James, pp. 205, 223, 303, 510, 528, 614, 622, 696; also Hough (P.), 234-5. 

In these cases, in general, the debt was contracted under false representa- 
tions or the failure to pay characterized by deceit, evasion, false promises, 
denial of indebtedness, &c., and the neglect to discharge the obligation, at least 
in part, was continued for an unconscionable period. Some such culpable and 
dishonorable circumstances should characterize the transaction to make it a 
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proper basis for a military charge. A mere failure to settle a private debt 
(which may be more the result of misfortune than of fault), can not of course 
properly become the subject of trial and punishment at military law. (See 
G. C. M. O. 69, Dept. of the East, 1881.) A test of the amenability of the party 
to charges will be the effect of his conduct upon the reputation of the service. 
If it be such as to compromise not only the officer personally but also the honor 
or credit of the military profession—if, in the words of Gen. McDowell, in 
G. C. M. O., 113, Dept. of the Bast, 1870, it “ brings the service into disrepute 
by lowering the faith of the country in the integrity and fidelity to their obliga- 
tions, of the commissioned officers of the Army ”—an offense within the present 
article will in general properly be held to have been committed. And see 
further on this subject, G. C. M. O. 49, Dept. of the Hast, 1872; Digest, 63. 
In G. C. M. O. 70 of 1881, a conviction of the offence under consideration was 
disapproved on the ground that there was no fraud in the officer’s conduct. 
* + ” ” * * * 

In February, 1872, the following was published as a circular to the Army, 
by the order of the Secretary of War: “The War Department is frequently 
annoyed by requests of creditors to compel payment of their just dues by offi- 
cers of the Army. There may be a few instances where delay in making pay- 
ment is unavoidable. But in a large number of cases an evident disposition 
appears to evade payment altogether. It is not the province of the Secretary 
of War to adjudge such claims, nor is it within his power to stop the debtor’s 
pay, and thus compel him to satisfy the claim. But such complaints, coming 
so frequently from creditors, civil and military, betray a fact greatly to be 
deplored, that the high standard of honor in such matters, which in former 
years caused the uniform to be respected and trusted without question, has 
become impaired. While, therefore, those concerned should relieve the Depart- 
ment from the mortification of such appeals, and the Army from the odium 
which must attach to the necessity for making them, the Secretary now dis- 
tinctly declares his intention to bring to trial by court-martial, under the 61st 
article of war, any officer, who, after due notice, shall fail to quiet such claims 
against him; and there are not wanting on record instances where commissions 
have been lost for this offence.” 


It appears, therefore, that although an administrative officer may 
not have authority to arbitrarily order a stoppage of an officer’s 
compensation to satisfy an indebtedness due from him to the United 
States by reason of an overpayment made to him by a disbursing 
officer, nevertheless the precedents are clear there is ample authority 
reposed in the President and the heads of the executive departments 
to require an officer to discharge such an indebtedness as expeditiously 
as his circumstances will permit or to discipline him for his failure 
to do so. 

Answering your first question specifically you are advised the pro- 
cedure of this office in settling the accounts of and collecting final 
balances from disbursing officers who have made improper payments 
to brother officers, which the latter refuse to refund, must be the 
same as the procedure employed in settling and collecting final bal- 
ances embracing other types of improper payments. 

The answer to your second question as to whether this office “ will 
request the proper authorities to institute suit in the name of the 
United States against the debtor officer who received the benefit of 
the improper payment” and the reasons for the position this office 
must take in the matter are set out in considerable detail in a letter 
addressed to the Attorney General October 4, 1921, 2 MS. Comp. 
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Gen. 137, and in two letters addressed to your predecessor in office 
September 25, 1923 (A. D. 7901), 25 MS. Comp. Gen. 758, and Sep- 
tember 25, 1925 (A-8908), 49 zd. 1002; it seems appropriate, there- 
fore, to conclude by quoting the following pertinent portions there- 
from: 

[Excerpt letter to the Attorney General, October 4, 1921] 





I may say that the action of the accounting office in suspending or disallowing 
items in a disbursing account is communicated to the disbursing officer and the 
administrative department to which the disbursement relates, and it is prima- 
rily for that department and its disbursing officer to proceed to remove the ob- 
jection to the payment. If it involves obtaining a repayment of moneys paid, 
it is properly for that administrative office or the disbursing officer to obtain 
it if possible from the payee and not for the accounting office to do so. Such 
efforts are generally made by the disbursing officers, and due time is allowed 
by the accounting office for that purpose before proceeding to take action. The 
law has heretofore limited the right to request revision of a disbursing account 
to the disbursing officer and the department whose appropriations are concerned. 
Frequently the replies to suspensions or disallowances embody the answer of the 
payees to the demands of the disbursing officer. It has accordingly been the 
practice of the accounting office, and it is believed to be the proper course, to 
deal primarily with the disbursing officer and the surety, but where other pay- 
ments to the same payee are in process, when the information is presented to 
the accounting office, stoppages are made against such payee for account of 
the amount in question in a disbursing account. The disbursing officer can not 
properly require the accounting office to proceed to recover for him such pay- 
ments as were improperly made, and such a procedure would probably lessen 
the care now exercised in making payments. The efforts of the disbursing 
officer to obtain payment from the payee, as well as the efforts of this office to 
obtain payment from the disbursing officer and the surety, presumably have 
been exhausted before the matter is transmitted to the Solicitor of the Treasury 
with request to bring suit. 






[Excerpt letters to the Secretary of War, Sept. 25, 1823; Sept. 25, 1925] 
The statement that “it is essentially unjust to proceed against the disbursing 
officer in such cases without first exhausting all remedies against the recipients ” 
of such payments is particularly interesting. As you doubtless know it has 
long been the rule that a disbursing officer—both for his own protection and for 
the protection of the United States—should not attempt to settle and pay doubt- 
ful claims but should refer them to the accounting officers of the United States 
for settlement. The least that he should do is to avail himself of the procedure 
established by section 8 of the act of July 31, 1894, 28 Stat. 208, and obtain an 
authoritative decision in advance of payment. Captain neither referred 
these claims to this office for settlement nor obtained decisions of this office 
in advance of payment, and I can not agree that it is unjust to him or to any 
disbursing officer similarly circumstanced to proceed to enforce payment under 
their official bonds. On the contrary, disregard of the procedure in the payment 
of claims involving doubtful questions of law and fact and unlawful payments 
made in consequence thereof is unjust to the United States and involves the 
Government in needless litigation and losses. 
cs ” + * . * * 


This office will, of course, be pleased to cooperate with the * * * depart- 
ment in recovering any err: neous payments made by its disbursing officers and 
is pleased to have the * * * department cooperate with it by requiring its 
disbursing officers to observe sound accounting and disbursing principles, thereby 
reducing such erroneous payments to a minimum, it being understood by all 
concerned that this office can not relieve disbursing officers of responsibility for 
erroneous payments, but must continue the age-old practice of ultimately holding 
the disbursing officer and his surety responsible therefor. 
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(A-18349) 
ESTATES OF DECEDENTS—ASSETS—ACCRUED PENSION 


A check covering the accrued pension of a deceased pensioner, issued in favor 
of the widow who had died before the issuance thereof, does not become an 
asset of the estate of the widow, but the amount thereof is for disposition 
under the provisions of the act of March 2, 1895, 28 Stat. 964, relating to 
accrued pension. 


Decision by Comptroller General McCarl, July 27, 1927: 

There is before this office for consideration the claim of O. D. 
Drebing, administrator of the estate of Eliza Wirtel, sometimes 
called Elizabeth Wirthel, for the amount of pension check No. 
16295-BB, dated November 4, 1926, for $58.40, payable to the said 
Elizabeth Wirthel, now deceased, covering the amount of accrued 
pension due in the case of John Wirthel, deceased husband of the 
said Elizabeth Wirthel. 

It appears that at the date of John Wirthel’s death, March 14, 
1892, he left a claim pending for pension under the act of June 27, 
1890; that the claim was allowed in October, 1926, at the rate of $12 
per month, from October 19, 1891, to March 14, 1892; and that the 
check here in question, covering the amount of the accrued pension, 
was issued November 4, 1926, payable to Elizabeth Wirthel, who 
had died on September 25, 1926. 

The act of March 2, 1895, 28 Stat. 964, provides: 


That from and after the twenty-eighth day of September, eighteen hundred 
and ninety-two, the accrued pension to the date of the death of any pensioner, 
or of any person entitled to a pension having an application therefor pending, 
and whether a certificate therefor shall issue prior or subsequent to the death 
of such person, shall in the case of a person pensioned, or applying for pension, 
on account of his disabilities or service, be paid, first, to his widow; second. 
if there is no widow, to his child or children under the age of sixteen years at 
his death; third, in case of a widow, to her minor children under the age of 
sixteen years at her death. Such accrued pension shall not be considered a 
part of the assets of the estate of such deceased person, nor be liable for the 
payment of the debts of said estate in any case whatsoever, but shall inure 
to the sole and exclusive benefit of the widow or children. And if no widow or 
child survive such pensioner, and in the case of his last surviving child who was 
such minor at his death, and in case of a dependent mother, father, sistet, or 
brother, no payment whatsoever of their accrued pension shall be made or 
allowed except so much as may be necessary to reimburse the person who bore 
the expense of their last sickness and burial, if they did not leave sufficient 
assets to meet such expense. And the mailing of a pension check, drawn by a 
pension agent in payment of a pension due, to the address of a pensioner, shall 
constitute payment in the event of the death of a pensioner subsequent to the 
execution of the voucher therefor. And all prior laws relating to the payment 
of accrued pension are hereby repealed. 


Section 8 of the act of August 17, 1912, 37 Stat. 312, provides: 


That not later than January first, nineteen hundred and thirteen, pensions 
shall be paid by checks drawn, under the direction of the Secretary of the In- 
terior, in such form as to protect the United States against loss, without sepa- 
rate vouchers or receipts, and payable by the proper assistant treasurer or 
designated depositary, except in the case of any pensioner in which the law 
authorizes the pension to be paid to some person other than the pensioner, or 
in which the Secretary of the Interior may consider a voucher necessary for 
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the protection of the Government. Such checks shall be transmitted by mail 
to the payee thereof at his last known address. 

That postmasters, delivery clerks, letter carriers, and all other postal em- 
ployees are prohibited from delivering any such mail to any person whomsoever, 
if the addressee has died or removed, or in the case of a widow believed by the 
postal employee intrusted with the delivery of such mail to have remarried; 
and the postmaster in every such case shall forthwith return such mail with 
a statement of the reasons for so doing, and if because of death or remarriage, 
the date thereof, if known. Checks returned as herein provided on account of 
the death or remarriage of the pensioner shall be canceled. 


Section 4 of the act of May 1, 1926, 44 Stat. 383, provides: 
* * * and the issue of a check in payment of a pension for which the 
execution and submission of a voucher was not required shall constitute pay- 
ment in the event of the death of the pensioner on or after the last day of the 
period covered by such check, and it shall not be canceled, but shall become 
an asset of the estate of the deceased pensioner. 

The claim in this case is apparently based upon the assumption 
that the provision just quoted from the act of May 1, 1926, is ap- 
plicable. It is to be noted, however, that said provision expressly 
relates to the pensioner, not to his widow, and makes the issuance of 
pension check in his favor tantamount to an actual delivery to him 
of such check during his lifetime, as required by the act of August 
17, 1912, supra, providing he is alive on the last day of the pension 
period covered by the check, so that the amount thereof becomes 
“an asset of the estate of the deceased pensioner.” 

The pension period to which the act has reference is the monthly 
payment period prescribed by the act of May 3, 1922, 42 Stat. 505, 
which provides: “That payment of pensions shall be made monthly, 
on the 4th day of each month, beginning not later than September, 
1922.” While the act of May 1, 1926, thus in effect makes the proceeds 
of a check issued to a pensioner a part of his estate, if he was alive 
on the last day of the pension period covered thereby, it in no way 
repeals or modifies the former law relative to the payment of accrued 
pension for which no check had issued to the pensioner. Accord- 
ingly, it must be held that the provision of the act of May 1, 1926, 
supra, has no application to the case here presented and that the pro- 
ceeds of the check are for disposition in accordance with the pro- 
visions of the act of 1895 relating to accrued pension for which no 
check was issued to the pensioner. See in this connection decision 
of August 10, 1900, by a former Comptroller of the Treasury, in the 
case of John E. Alexander, a pensioner, who was survived by his 
widow who died before payment of the accrued pension could be 
effected. See also 7 Comp. Dec. 841. 

The claim of the administrator of the estate of the widow for the 
amount of the proceeds of the check covering the accrued pension of 
her deceased husband must be and is disallowed. The check will 
be canceled and the amount thereof returned to the proper 
appropriation. 
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(A-18657) 


CONTRACTS—INCREASED COSTS—SUSPENSION AND RESTORATION 
OF 8-HOUR LAW 


Where a contract for Government work provided that under authority of 
the Executive order of March 22, 1917, the contractor should have the 
right to employ labor on the work in excess of eight hours per day, at 
specified increased rates per hour for such overtime work, the restora- 
tion of the prohibitions of the so-called 8-hour law, after the emergency 
which caused its suspension by the Executive order had passed, did not 
obligate the Government to pay any expenses incurred, or damages 
sustained, by the contractor resulting therefrom. 


Decision by Comptroller General McCarl, July 27, 1927: 

The Secretary of the Navy applied May 24, 1927, for review of 
settlement No. 1167-N, dated September 8, 1923, wherein credit was 
disallowed in the accounts of Lieut. Thos. C. Edrington, Supply 
Corps, United States Navy, for $7,388.78 paid to the F. W. Mark 
Construction Co, (Inc.), on voucher No. 130, by check No. 4665, 
dated October 2, 1922, under its contract No. 3269, dated Septem- 
ber 20, 1918, and supplemental contract No. 3269X, dated June 
19, 1919, for construction of a fuel oil storage plant equipment. at the 
Navy fuel oil station at Yorktown, Va. 

Under the provisions of the contract No. 3269, dated September 
20, 1918, and supplement thereto dated June 19, 1919, the F. W. 
Mark Construction Co. (Inc.) was obligated to supply, within the 
time stipulated, the labor and such materials necessary—in addi- 
tion to materials specified to be furnished by the Government—for 
the construction and installation of a fuel ot] storage plant equip- 
ment at the Navy fuel oil station at Yorktown, Va., consisting of 
a heater and pump house on the wharf, a boiler house, a heater 
house over pump pits, a residue reservoir, valve extension chambers, 
sludge pits and appurtenances, together with an electric lighting 
system and steam exhaust, blow-off, oil, drip, foam solution, drain 
and water piping systems, and certain mechanical and electrical 
equipment, and necessary accessories, in accordance with certain 
specifications and drawings attached to and made a part of the 
contract, for an agreed sum of $462,204.53, together with additional 
sums of $4.40 and $2.40 per cubic yard for excavations for me 
pipe line and the boiler house. 

The contract provided that the work was to be completed within 
the number of days specified; that extensions of the time for com- 
pletion thereof would be allowed for delays resulting from stipulated 
causes; and that in case the work was not completed within the time 
fixed, or within such extension of the contract as should be allowed 
by the Bureau of Yards and Docks, liquidated damages were to be 
eharged against contractor at the per diem rates therein fixed for 
each day of such delay. 
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It was provided in the specifications of the contract that: 


281. Suspension of eight-hour law.—Under authority of the Executive order 
of March 22, 1917, the contractor shall have the right under this contract to 
employ labor in excess of eight hours per day, provided that the wages of persons 
employed under such contract shall be computed on a basic day rate of eight 
hours’ work, with overtime rates to be paid for not less than time and one-half 
for all hours’ work in excess of eight hours. 


The general provisions forming part of the specifications of the 
contract provided that: 


17. Changes.—The Government reserves the right to make such changes in 
the contract, plans, and specifications as may be deemed necessary or advisable, 
and the contractor agrees to proceed with such changes as directed in writing 
by the Chief of the Bureau of Yards and Docks. The cost of said changes 
shall be estimated by the officer in charge, and, if less than $500, shall be ascer- 
tained by him. If the cost of said changes is $500 or more, as estimated by the 
officer in charge, the same shall be ascertained by a board of not less than 
three officers or other representatives of the Government. The cost of the 
changes as ascertained above, when approved by the Chief of the Bureau of 
Yards and Docks, shall be added to or deducted from the contract price, and 
the contractor agrees and consents that the contract price thus increased or 
decreased shall be accepted in full satisfaction for all work done under the 
contract: * * * 

a * 7 = * . * 

23. Hight-hour law.—Special attention is called to the provisions of the laws 
relating to hours of labor upon public works. Any violation of said laws 
coming to the notice of the Government officers or employees will be reported 
to the Navy Department for such legal action as may appear warranted. 

Subject to the provisions of section 2 of the eight hour law of June 19, 1912, 
no laborer or mechanic doing any part of the work contemplated by the con- 
tract in the employ of the contractor or any subcontractor contracting for any 
part of said work contemplated shall be required or permitted to work more 
than eight hours in any calendar day upon such work. For each violation of 
this provision a penalty of $5 shall be imposed for each laborer or mechanic 
for every calendar day in which he shall be required or permitted to labor more 
than eight hours upon gaid work and the amount of any such penalties shall 
be withheld for the use and benefit of the Government from any moneys be- 
coming due under this contract, whether the violation of this provision is by 
the contractor or any subcontractor. 


In the progress of the work there appears to have been many 
changes ordered by the Government, necessitating certain increases 
and decreases from the fixed contract price therefor, and on account 
of which extensions of the final date of completion of the contract 
was made by the Bureau of Yards and Docks from time to time. The 
contract appears to have been completed within the period of time 
required, as extended, and no liquidated damages accrued to the 
Government thereunder. The contractor was paid $524,391.92 in set- 
tlement for services and materials furnished the Government under 
the contract. 

The payment here in question was in addition to the contract 
price of the work with the authorized changes above referred to, and 
appears to have been approved by the Bureau of Yards and Docks 
for the purpose of reimbursing the contractor for overhead ex- 
penses claimed to have been incurred and damages sustained on ac- 
count of the restoration of the eight-hour working day for all labor 
after the signing of the armistice on November 11, 1918. ‘The basis 
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for the payment of the $7,388.78 was the finding of a Board on Changes 
appointed as under section 17 of the general provisions of the con- 
tract, hereinabove quoted, that the contractor sustained damages in 
the sum of $7,388.78 on account of increased overhead expenses and 
plant rentals caused by the restoration of the eight-hour working day 
for labor after the signing of the armistice on November 11, 1918. 
The findings of said board, dated November 21, 1921, relative to this 


itemof expense, were as follows: 

11.* * * the board has carefully considered the effect of the reduction 
in working hours on the direct labor cost. The representative of the contrac- 
tor has stated that far from effecting a saving in direct labor cost, the reduc- 
tion in working hours actually increased the unit cost, on account of dissatis- 

action of the men in their reduced earnings, aggravated by the lack of amuse- 

ment, and the primitive living conditions at the site of the work. The board 
believes that a considerable reduction in efficiency actually did occur from this 
cause and that this reduced efficiency was sufficient to offset the saving on 
account of the discontinuance of payment for overtime. 

12. The board, therefore, estimates and determines that additional payment is 
due the contractor, on account of increased overhead expense and plant rental, 
on account of reduction in working hours per day at the time of the signing 
of the armistice, in the amount of $7,388.78. 


The record discloses that on account of the reduction of the work- 
ing hours to eight hours per day after the signing of the armistice, 
contractor was allowed an extension of 60 days’ time within which to 
complete the contract. 

As hereinbefore indicated, the theory upon which the payment in 
question was made, is that the restoration of the restrictions relative 
to hours of labor constituted a “change” in the contract within the 
meaning of the provisions of paragraph 17, supra. 

The act of August 1, 1892, 27 Stat. 340, as amended by the act of 
June 19, 1912, 37 Stat. 1387, and the act of March 3, 1913, 37 Stat. 726, 
required all contracts to have incorporated therejn a prohibition, 
under a penalty, against working employees in the trades more than 
eight hours a day while engaged upon any work for the Government. 
The prohibitions of the act were removed or suspended conditionally 
by the Secretary of the Navy in conformity with Executive order 
No. 2554, dated March 22, 1917, issued under authority of the act of 
March 4, 1917, 39 Stat. 1192, making appropriations for the Naval 
Establishment, which provided: 


That in case of national emergency the President is authorized to suspend 
provisions of law prohibiting more than eight hours labor in any one day of 
persons engaged upon work covered by contracts with the United States: Pro- 
vided further, That the wages of persons employed upon such contracts shall 
be computed on a basis day rate of eight hours work, with overtime rates 
to be paid for at not less than time and one-half for all hours worked in excess 
of eight hours. 


It appears that the Executive order No. 2554, dated March 22, 
1917, hereinabove mentioned, authorized the waiver or suspension of 
the requirement of the eight-hour law only under conditions where 
such suspension of the provisions of the law would result in hasten- 
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ing preparation to meet existing emergency conditions, the order 
providing: 

In order to enable the Navy Department to meet the requirements of law to 
secure the more expeditious construction of ships and procurement of munitions 
authorized, and by virtue of the authority vested in me by the provisions of 
the act of Congress approved March 4, 1917, * * * whereby it is provided 
“That in case of national emergency the President is authorized to suspend 
provisions of law prohibiting more than eight hours labor in any one day of 
persons engaged upon work covered by contracts with the United States: 
Provided further, That the wages of persons employed upon such contracts 
shall be computed on a basic day rate of eight hours’ work, with overtime rates 
to be paid for at not less than time and one-half for all hours worked in excess 
of eight hours.” I do hereby authorize the suspension of the provisions of law 
prohibiting more than eight hours of labor in any one day of persons engaged 
in such work under contract with the Navy Department in all navy yards and 
private establishments where such suspension of the provisions of the law will 
result in hastening preparation to meet present emergency conditions. 

This order shall take effect from and after this date. 


It is obvious that the purpose of the act of March 4, 1917, supra, 
was merely to release contractors from the restrictions of the statute 
prohibiting them from working employees more than eight hours a 
day, and to permit them to work their employees overtime on condi- 
tion that their wages should be at not less than time and one-half 
for all hours worked in excess of eight hours. The suspension of 
the eight-hour law was authorized under the statute and the Execu- 
tive order only for the purpose of hastening preparation to meet the 
emergency conditions existing in March, 1917. When the need for 
hastening such preparations ceased to exist the authority for the 
suspension of the requirements of the law ceased to exist. The provi- 
sion in the contract here in question purporting to give the contractor 
the right to employ labor in excess of eight hours a day, imposed no 
obligation upon the Goverment to assume the additional cost thereof, 
or the resulting damages and expenses after the emergency passed 
and the restoration of the eight-hour day. See decision of this office 
dated February 25, 1926, A-6129. 

The “changes” contemplated under paragraph 17, supra, are 
changes affecting the materials to be furnished, the quantity or 
character of work to be performed, or the time, means, or place of 
delivery. The restoration of the prohibitions of the so-called 
8-hour law (whereby laborers on Government work were not per- 
mitted to work longer than eight hours per day), after the emer. 
gency that caused their suspension by Executive order had passed, 
was not such a change but was rather a requirement imposed by 
operation of law as a result of the passing of the emergency condi- 
tion. By section 23 of the general provisions, above quoted, the 
special attention of contractor was called to the provisions of the 
laws relating to the 8-hour day for labor upon Government work. 
The contractor must be presumed to have known, at the time of the 
execution of the contract involved, that the suspension of the 8-hour 
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law, provided for by section 281 of the specifications, above quoted, 
was conditioned upon the continuance of the national emergency 
which prompted the President to authorize such suspension by 
Executive order, and that restoration thereof would be effected when 
the emergency had passed. 

Since the contract made no provision for payment of increase in the 
contract price or reimbursement of any expenses incurred or damages 
sustained on account of the discontinuance of the overtime employ- 
ment of the labor engaged on the work thereunder, it must be held 
that the payment of $7,388.78 to the contractor by check No. 4665, 
dated. October 2, 1922, by the disbursing officer, Lieut. Thomas C. 
Edrington, Supply Corps, United States Navy, was illegal and 
unauthorized. 

Accordingly, upon review, the disallowance of credit for said 
payment must be and is sustained. 


(A-18804) 
PAY, ADDITIONAL—DISTINGUISHED-SERVICE CROSS—DISTIN- 
GUISHED-FLYING CROSS 


An enlisted man of the Marine Corps serving with the Army who was awarded 
the distinguished-service cross under the prdvisions of the Army act of 
July 9, 1918, 40 Stat. 870, is entitled to additional pay therefor at the rate 
of $2 per month for subsequent enlisted service in the Marine Corps, under 
the provisions of the act of February 4, 1919, 40 Stat. 1056. 

An enlisted man of the Army awarded the distinguished-service cross under the 
provisions of the act of July 9, 1918, 40 Stat. 870, is entitled to additional 
pay therefor at the rate of $2 per month for subsequent enlisted service in 
the Marine Corps, under the provisions of the act of February 4, 1919, 40 
Stat. 1056. 6 Comp. Gen. 743, distinguished. 

An enlisted man of the Army to whom a distinguished flying cross is awarded, 
under the provisions of the act of July 2, 1926, 44 Stat. 789, is entitled to 
additional pay therefor at the rate of $2 per month in subsequent enlisted 
service in the naval service. 


Comptroller General McCarl to the Secretary of the Navy, July 27, 1927: 
By your direction in second indorsement of June 7, 1927, there 
was forwarded with request for decision thereon letter of June 1, 
1927, from the paymaster, United States Marine Corps, as to the 
right of enlisted men in the Marine Corps to additional pay for 
medals awarded under the Army act of July 9, 1918, in view of 
decision of May 16, 1927, 6 Comp. Gen. 743, holding that a person 
awarded a medal under such act while serving as an enlisted man in 
the Army is not entitled to additional pay therefor during subse- 
quent service as an enlisted man in the United States Coast Guard. 
Two cases are presented in the submission. First, that of Carl J. 
Broberg, at present an enlisted man in the Marine Corps, who was— 


Awarded a distinguished service cross by the Commanding General, American 
Expeditionary Forces, for “extraordinary heroism in action near St. Etienne, 
France, October 9, 1918.” At time of distinguished conduct Broberg was a 
member of 75th Company, 6th Regiment, U. S. Marines, attached to and serving 
with the Army in France, by order of the President, later returning to the 
jurisdiction of the Marine Corps. 
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Second, that of Gilbert Lloyd Owens, also at present an enlisted 
man in the Marine Corps, who was— 


Awarded a distinguished-service cross by the commanding general, American 
Expeditionary Forces, for “extraordinary heroism in action near Medeah- 
Ferme, France, October 3-5, 1918.” At time of distinguished conduct Owens 
was a member of Company M, 9th Infantry, U. 8S. Army. He later (24 June 
1922) enlisted in the Marine Corps. 


Relative to these cases and similar ones, it is stated in the submis- 
sion : 


Under the interpretation placed by this office upon the provisions of the 
above-quoted act [July 9, 1918, 40 Stat. 871] the paymaster’s department has, 
for a number of years been paying additional compensation to enlisted men 
of the Marine Corps who were awarded medals of honor, distinguished-service 
crosses, and distinguished-service medals during a previous term of service in 
the Army, and also to enlisted men of the Marine Corps who were awarded 
such Army decorations while serving under the jurisdiction of the Army and 
who later returned to the jurisdiction of the Marine Corps. * * * 


To secure a proper perspective it is necessary that all of the laws 


providing for decorations in the Army and naval service be con- 
sidered. 


The Army act of July 9, 1918, authorizes the President to present 
in the name of the Congress a medal of honor to each person who— 


while an officer or enlisted man of the Army, shall hereafter, in action in- 
yolving actual conflict with an enemy, distinguish himself conspicuously by 


gallantry and intrepidity at the risk of his life above and beyond the call 
of duty. 


The Navy act of February 4, 1919, 40 Stat. 1056, similarly author- 
izes the President to present in the name of the Congress a medal of 
honor to any person who— 
while in the naval service of the United States, shall, in action involving actual 
conflict with the enemy, distinguish himself conspicuously by gallantry and 


intrepidity at the risk of his life above and beyond the call of duty and 


without detriment to the mission of his command or the command to which 
attached. 


The Army act of 1918 further authorizes the President to present 
a distinguished-service medal to any person who— 


while serving in any capacity with the Army of the United States since the 
sixth day of April, nineteen hundred and seventeen, has distinguished, or who 
hereafter shaH distinguish, himself or herself by exceptionally meritorious 
service to the Government in a duty of great responsibility, * * *. 


-The Navy act of 1919 similarly authorizes the President to present 
a distinguished-service medal to any person who— 
while in the naval service of the United States, since the sixth day of April, 


nineteen hundred and seventeen, has distinguished, or who hereafter shall 
distinguish, himself by exceptionally meritorious service to the Government in 


a duty of great responsibility. 

The Army act of 1918 also authorizes the President to present a 
distinguished-service cross to any person who— 
while serving in any capacity with the Army of the United States since the sixth 
day of April, nineteen hundred and seventeen, has distinguished, or whe shall 


hereafter distinguish, himself or herself by extraordinmry heroism in comnection 
with military operations against an armed enemy. 
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The Navy act of 1919 similarly authorizes the President to present 
a Navy cross to any person who— 


while in the naval service of the United States, since the sixth day of April, 
nineteen hundred and seventeen, has distinguished, or who shall hereafter 
distinguish, himself by extraordinary heroism or distinguished service in the 
line of his profession, such heroism or service not being sufficient to justify 
the award of a medal of honor or a distinguished-service medal. 


Relative to additional pay in connection with the award of medals, 
the Army act of 1918 provides: 


That each enlisted man of the Army to whom there has been or shall be 
awarded a medal of honor, a distinguished-service cross, or a distinguished- 
service medal shall, for each such award be entitled to additional pay at the 
rate of $2 per month from the date of the distinguished act or service on 
which the award is based, * * * and said additional pay shall continue 
throughout his active service, whether such service shall or shall not be 
cont nuous; * * *. 


The Navy act of 1919 similarly provides: 


That each enlisted or enrolled person of the naval service to whom is 
awarded a medal of honor, distinguished-service medal, or a Navy cross shall, 
for each such award, be entitled to additional pay at the rate of $2 per month 
from the date of the distinguished act or service on which the award is based, 
* * * and such additional pay shall continue throughout his active service, 
whether such service shall or shall not be continuous. 


The act of July 2, 1926, 44 Stat. 789, authorizes the President to 
present a distinguished flying cross to any person who— 


while serving in any capacity with thé Air Corps of the Army of the United 
States, including the National Guard and the Organized Reserves, or with the 
United States Navy, since the 6th day of April, 1917, has distinguished, or who, 
after the approval of this act, distinguishes himself by heroism or extra- 
ordinary achievement while participating in an aerial flight; * * *. 


and provides as to additional pay for such decorations, as follows: 


Src. 13. Each enlisted or enrolled man to whom there shall be awarded the 
distinguished flying cross * * * shall be entitled to additional pay at the 
rate of $2 per month from the date of the act of heroism or extraordinary 
achievement on which the award is based, * * * and said additional pay 
shall continue throughout his active service, whether such service shall or shall 
not be continuous. 


Here the Army and Navy are covered by the same act and it can 
not be doubted that the provision for additional pay for “each en- 
listed or enrolled man ” to whom there is awarded “ the distinguished 
flying cross ” contemplates that such pay shall accrue during subse- 
quent enlisted service whether it be in the Army or in the naval 
service. 

It has been heretofore pointed out that there is but one medal 
of honor, whether authorized to be issued by one or the other of 
the cited laws, 5 Comp. Gen. 258. The authority to pay the addi- 
tional $2 per month to “each enlisted or enrolled person of the naval 
service to whom is awarded a medal of honor,” is applicable, whether 
the medal of honor was issued while serving in the Army or in the 
naval service. Such was the case reported in 26 Comp. Dec. 464, 
but it is not so clear that the same is true with respect to the other 
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decorations authorized to be issued by the acts of 1918 and 1919, 
applying respectively to the Army and the naval service. Section 
12 of the act of July 2, 1926, making provision for the flying cross to 
persons serving with the air corps of the Army “or with the United 
States Navy ” uses the same phraseology as appears in the acts of 
1918 and 1919, with respect to the lesser decorations; it is authorized 
to be issued by the President “but not in the name of Congress,” 
and for this decoration additional pay is provided in practically 
identical language to that contained in the acts of 1918 and 1919. 
The purpose of all of the statutes is apparently to encourage and 
reward the performance by enlisted men of service beyond the strict 
requirement of duty when occasion demands or opportunity presents 
itself, normally and usually with results beneficial to the military 
branch in which serving. While the language authorizing increased 
pay for the lesser medals and crosses provided in the acts of 1918 
and 1919, by strict interpretation, could be held to be operative only 
while the man continues to serve in the branch in which the medal 
or cross was issued, yet in view of the clear purpose expressed in 
identical language that the payment for the medal of honor shall be 
made irrespective of the service in which serving when performing 
the service for which it was awarded, that the purpose of the statutes 
will be equally advanced whether the man continues to serve in the 
branch of the military service in which the award was made or in 
the other branch, and considering the provision made for pay for the 
flying cross which undoubtedly is payable when the man is actually 
serving in either the Army or the naval service, I incline to the view 
that the phraseology “such additional pay shall continue throughout 
his active service, whether such service shall or shall not be con- 
tinuous,” comprehends active service in either the Army or the naval 
service, both these branches having statutory provision for payment 
of the additional pay. Your question is answered accordingly. 

It should be clear that this is not in conflict with decision of May 
16, 1927, 6 Comp. Gen. 743. There the question was whether the 
Army act of July 9, 1918, authorized additional pay to an enlisted 
man of the United States Coast Guard for a medal awarded under 
such act during previous service in the Army and the answer was 
that it did not. While it was stated in the decision that the recipient 
of an award under the act of July 9, 1918, was entitled to additional 
pay therefor only during active enlisted service in the Army, this 
must be understood as applying where such act is the only authority 
for the payment claimed and as not applicable to the naval service, 
for which such payments are specifically provided in the act of 
February 4, 1919. 

It is to be noted also that the decision herein does not modify 
decisions of September 27, 1920, 27 Comp. Dec. 297, and November 
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9, 1923, 3 Comp. Gen. 292, holding that the additional pay author- 
ized by the acts of February 4, 1919, and July 9, 1918, is not payable 
for a medal of honor previously awarded for which the enlisted man 
was paid the $100 gratuity authorized by the act of March 3, 1901, 
31 Stat. 1099. 


(A-19255) 
SUBSISTENCE, PER DIEM IN LIEU OF—INTERNATIONAL 
BOUNDARY COMMISSION 


The provision in the appropriation act of February 24, 1927, 44 Stat. 1185, 
allowing the commissioner or the engineer of the International Boundary 
Commission, when absent from Washington or their regular place of resi- 
dence on official business, “ actual and necessary expenses of subsistence 
not to exceed $8 per day each” excepts them from the limitations of the 
subsistence expense act of 1926 only as to actual and necessary expenses, 
and does not authorize a per diem allowance in lieu of subsistence in excess 
of that prescribed by the subsistence expense act. 


Comptroller General McCarl to the Secretary of State, July 27, 1927: 
There has been received, presumably by your direction, request of 
the International Boundary Commission, United States, Alaska, and 
Canada, for decision whether the provision in the act of February 24, 
1927, 44 Stat. 1185, with respect to the allowance of subsistence ex- 
penses to the commissioner and the engineer excepted such officers 
from the restrictions of the subsistence expense act of 1926 and 
whether it permitted the payment to them of $7 per diem allowance in 
lieu of subsistence. The provision in question is worded as follows: 


* * * Provided, That when the commissioner, or the engineer to the com- 
missioner, shall be absent from Washington or their regular place of residence 
on official business they shall be allowed actual and necessary expenses of sub- 
sistence not to exceed $8 per day each. 


The subsistence expense act of 1926, approved June 3, 1926, 44 Stat. 
688, establishes the maximum amount which may be reimbursed to em- 
ployees as subsistence expenses at not to exceed $7 per day for actual 
and necessary expenses within continental United States but permits 
a per diem allowance to be prescribed not to exceed $6 per day. Sec- 
tion 9 of said act declares a repeal or modification of any inconsistent 
laws “except such laws or parts of law as specially fix or now per- 
mit rates higher than the maximum rates established in this act.” 
As the act of February 24, 1927, in which the provision in question 
is found, was passed subsequently to the subsistence expense act of 
1926, there is no question of the repeal of the later act by the subsist- 
ence expense act but, on the contrary, the provision in the act of Feb- 
ruary 24, 1927, supra, constitutes an amendment or modification of 
the subsistence expense act and permits, so far as actual and necessary 
expenses of subsistence are concerned, reimbursement in an amount 
not exceeding $8 per day irrespective of whether the official travel of 
the commissioner or engineer is in this country or elsewhere. As said 
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act makes no change in the per diem rates of subsistence, the maxi- 
mum rates of per diem in lieu of subsistence prescribed by the sub- 
sistence expense act of 1926 are the maximum amounts which may be 
paid such officers when on a per diem basis; that is, $6 per diem 
within the limits of the continental United States or $7 per diem 
when traveling outside of the United States. 5 Comp. Gen. 786. 


(A-17186) 


SUBSISTENCE, PER DIEM IN LIEU OF—EMPLOYEE OF INDIAN 
SERVICE OCCUPYING GOVERNMENT QUARTERS 


The fact that a field employee in the Indian Service in a travel status occupies 
Government quarters which had been regularly assigned to another em- 
ployee, for which a deduction had been made from the salary of the other 
employee, does not relieve the employee in the travel status from the deduc- 
tion of one-fourth of his per diem in lieu of subsistence allowance required 
by the regulations of the Indian Service during the time he occupied such 
Government quarters. 


Comptroller General McCarl to the Secretary of the Interior, July 28, 1927: 

There has been received your letter of June 16, 1927, requesting 
review of the action of this office in withholding credit in the account 
of David Buddrus, special disbursing agent, Indian field service, per 
settlement K~7139-In, dated April 25, 1927, for the amount of 
$12.25, representing one-fourth of the per diem in lieu of subsistence 
of Harry W. Camp, traveling auditor of the Indian Service, for 
14 days from September 1 to 14, 1926, during which period he 
occupied Government quarters without charge while at the Colville 
Agency. 

The quarters occupied were regularly assigned to another employee 
of the service stationed at the Colville Agency and the amount fixed 
as the reasonable value thereof, to wit, $15 per month, was considered 
as a part of the said employee’s compensation. Apparently, arrange- 
ments were made by the authorities at the agency whereby Mr. Camp, 
the traveling auditor, was permitted to occupy such quarters during 
his stay. 

Indian order No. 209, dated September 8, 1925, provides as follows: 


PER DIEM ALLOWANCES IN LIEU OF SUBSISTENCE 


1. When an employee who is allowed a per diem in lieu of subsistence is 
furnished meals and (or) lodgings by Government agencies without charge, 
a deduction of % of the per diem rate for each night's lodging and % for 
each meal so furnished must be made from the authorized per diem rate. 
When any time is spent at a Government Indian school or agency, a certi- 
ficate must be attached to the voucher showing whether, and to what extent, 
meals and (or) lodgings were furnished by the Government agencies without 
eost to the employee. 


It is contended by Mr, Camp that because the determined value 
of the quarters he occupied had been deducted from the salary of the 
employee regularly assigned thereto the deduction under said regula- 
tion from his per diem allowance should not be made. 
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The two transactions are independent. That is, the requirement 
of law for regarding the value of quarters funished as a part of the 
authorized salary in making payment of salary to the employee wl.o 
was regularly assigned the quarters, has no particular bearing upon 
the requirement of the regulation governing payment of subsistence 
allowance to another employee in a travel status occupying the same 
quarters. 

The contention of Mr. Camp is based on the theory that the Gov- 
erment having once received the value of the quarters from one 
employee, no further charge from another employee in a travel 
status should be made. Both the statute requiring the determined 
value of quarters furnished in kind to be deducted from the com- 
pensation of employees (fiscal year 1927, here involved, act of March 
2, 1926, 44 Stat. 161), and the travel regulations issued pursuant 
to statute, are concerned with what expense the employee is relieved 
of paying by reason of occupying Government quarters, and not 
with the amount received by the Government for the occupancy of 
any particular quarters. 

In this case Mr. Camp was permitted to occupy lodgings furnished 
in kind by the Government without charge; and under the express 
terms of the travel regulations there should have been deducted 
one-fourth of his per diem allowance for the period he occupied 
euch quarters. Accordingly, credit for the item in question is not 
authorized. The proceeds of the check which it is understood Mr. 
Camp has forwarded to cover the item should be deposited forth- 
with to the credit of the proper appropriation. 


(A-16698) 
LEAVE OF ABSENCE—COURT OFFICERS OF THE PANAMA CANAL 
ZONE 


Under subsection (g) of section 8 of the Panama Canal act, as amended by 
section 2 of the act of December 29, 1926, 44 Stat. 924, the President is 
authorized to promulgate regulations granting to the district judge, the 
district attorney, and the marshal of the Panama Canal Zone the right 
to accumulate through two calendar years the leave of absente with pay 
of sixty days each year authorized by the statute. 

Regulations to be prescribed by the President, under the provision in the 
Panama Canal act, as amended by section 2 of the act of December 29, 1926, 
44 Stat. 924, may not lawfully authorize the payment of salary attaching 
to the offices of district judge, district attorney, and marshal of the Panama 
Canal Zone for accrued unused leave of absence authorized by law after 
the officers have been separated from the service by death, resignation, 
removal, or expiration of term of office. 


Comptroller General McCarl to the Governor of the Panama Canal, July 29, 
1927: 


Consideration has been given to your letter of July 18, 1927, 
requesting decision whether the following paragraphs of proposed 
regulations to be prescribed by the President, governing the granting 
of leave of absence with pay to the judge of the district court, the 
district attorney, and the marshal of the Panama Canal Zone, are 
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authorized under the terms of the act of December 29, 1926, 44 Stat. 
924: 


8. Unused leave of absence in any one calendar year may be accumulated 
and allowed to such officer in the next calendar year, provided no leave in 
excess of 120 days shall be taken in any one calendar year. 

4. Should any one of these officials die, resign, be removed, or his term of 
office expire without reappointment, during any calendar year without his 
having taken the full amount of leave due him under these regulations, he or 
his legal representative shall be paid for all such unused leave of absence 
accrued, not to exceed 120 days. 


With respect to paragraph 3 of the proposed regulations, you cite 
the fact that other employees under the Panama Canal are author- 
ized to accumulate leave through two years as proposed in the present 
instance and you also refer to the isolation of the Panama Canal as 
additional reason for the proposed regulations. 

In decision of September 16, 1926, 6 Comp. Gen. 186, 187, it was 
stated : 


There appear to have been no specific regulations prescribed by the President 
with respect to the leave of the judge, district attorney, and marshal of the 
Canal Zone. The regulations applicable to employees, generally, of the Canal 
Zone are not applicable to the judge, district attorney, and marshal, whose 
leave is fixed by law, and whether they shall hereafter be allowed to accumu- 
late leave as are the employees of the executive department of the Canal Zone 
and the Panama Canal or otherwise would be for the determination, in the 
first instance, of the President by the issuance of regulations therefor, and 
would involve a consideration of whether their services may be spared for 
more than six weeks during any one year. 


In decision of January 14, 1927, 6 Comp. Gen. 470, 473, it was 
stated : 


* * * ‘There is no provision in the law, or in any regulation made pursuant 


to law, to authorize the cumulation of such leave from year to year, nor has 
this been authorized by the more recent statute cited. * * 


Leave of absence of other employees under the Panama Canal is 
controlled by Executive order dated January 15, 1917, issued pur- 
suant to the general authority contained in section 4 of the Panama 
Canal act of August 24, 1912, 37 Stat. 561. While this act does not 
mention or specifically authorize leave of absence of employees and, 
of course, does not specifically authorize accumulation of leave, the 
general authority granted the President to regulate matters of per- 
sonnel in the Panama Canal Zone, therein contained, has been con- 
strued and considered sufficient to include the granting of the right 
to accumulate leave of absence. It is customary for administrative 
offices to authorize accumulation of leave of absence of employees 
stationed in the island possessions of the United States. It is reason- 
able to conclude that the specific statutory authority for the Presi- 
dent to regulate the leave of absence with pay of the judge, district 
attorney, and marshal may include the discretion to grant such of- 
ficers the right to accumulate leave of absence as proposed. You are 
advised, therefore, that there is no legal objection to paragraph 3 of 
the proposed regulations. 


~__ 


DECISIONS OF THE COMPTROLLER GENERAL 85 


Relative to paragraph 4 of the proposed regulations, it is well 
settled that there is no right to pay for accrued unused leave of 
absence not taken prior to separation from the service. 6 Comp. Dec. 
544; 8 id, 827; 10 id. 15; 12 id. 247; 26 id. 448; 1 Comp. Gen. 482. 
There is no provision in the statute granting leave of absence to the 
court officers in derogation of this established principle. The statute 
does not grant 14 months’ pay for 12 months’ service. To authorize 
payment of salary for accrued unused leave of absence subsequent 
to the separation of the officers from the service would be equivalent 
to increasing the salary rate for the three offices in excess of that 
specifically authorized by statute, which, of course, was not intended 
and is not authorized. You are advised, therefore, that paragraph 4 
of the proposed regulations would be unlawful. 


(A-19241) 


SUBSISTENCE, PER DIEM IN LIEU OF—REDUCTION FOR LODGING 
FURNISHED—INDIAN SERVICE 


The reduction of one-fourth of the authorized per diem allowance preseribed by 
regulations of the Indian Service issued pursuant to decisions of the Comp- 
troller General, A-8089, March 19, 1925, and A~9630, July 7, 1925, should 
be made in the case of traveling officials or employees when they are 
furnished lodging without expense to them either by Government agencies 
or in public quarters assigned to other Government officers or employees. 


Comptroller General McCarl to the Secretary of the Interior, August 1, 1927: 
I have your letter of July 16, 1927, requesting decision of a question 
srising in connection with the reduction of one-fourth of the author- 
ized rate of per diem allowance when officers and employees of the 
Government on official travel or on temporary duty in the field are 
furnished lodging by Government agencies. 
ging by ; g 

The specific question submitted is whether the reduction on account 
of lodging furnished should be made when the traveling official oc- 
cupies a room in a Government building assigned to a local employee 
for his private use and for which a deduction is made from the 
employee’s salary in accordance with decision of July 16, 1925, 5 
Comp. Gen. 37. 

In a letter to the Commissioner of Indian Affairs dated July 7, 1927, 
it was stated by W. A. Walker, field cost accountant in the Indian 
Service at large: 

When on official trips out in the field, in two or three instances I have had 
occasion to stay at an agency in Government quarters. Where quarters are fur- 
nished in Government buildings, and Government-owned bedding is used and 
the work is done by the pupils without cost to me, no objection is made to de- 
ducting one-fourth of my per diem. However, where no such quarters are avail- 
able, and through the courtesy of some employee a bed and bedding is furnished 
by the employee, it would seem inequitable tv deduct one-fourth of the per diem 
and at the same time pay the employee for the accommodation. The employee 


pays rental on the quarters and if he furnished another employee such accommo- 
dations he is entitled to compensation therefor, in my opinion. In any event an 
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employee could not be required to furnish another transient employee quarters, 
etc., and do all the work necessary without being paid for it. In but few cases 
have I found it possible to obtain quarters except in some employee’s house. 

In decision of March 19, 1925, A-8089, it was stated in substance 
that the laws authorizing payment of a per diem in lieu of sub- 
sistence do not authorize the payment of the same if lodging and 
meals are furnished the employee by Government agencies without 
personal expense to him and where there is no showing of necessity 
for incurring any other subsistence expenses. And in decision of 
July 7, 1925, A-9630, it was held that the regulations of the Indian 
Service should provide for the reduction of one-fourth of the author- 
ized per diem rather than a fixed charge for lodgings when lodging 
was furnished by Government agencies without expense to the 
traveling official or employee. 

When no other quarters are available at any given place and the 
traveling official is obliged to occupy public quarters assigned to a 
local employee for his personal use, through courtesy and without 
expense to the traveler, no reason appears why reduction of the per 
diem on account of lodging should not be made the same as in cases 
where the Government building in which lodging is furnished is not 
otherwise occupied. There is nothing inequitable in such reduction 
in so far as the traveler is concerned. 

The quarters which the Government furnishes to an employee pur- 
suant to the provisions of section 3 of the act of January 26, 1927, 
44 Stat. 1052, are furnished solely for his oceupancy as quarters and 
may not legally be sublet by him. They do not lose their character 
as Government quarters; and when such quarters are occupied as 
lodgings by another employee in a travel status, whether through the 
courtesy of the local employee or otherwise, the lodgings are to be 
regarded as furnished by the Government and reduction in per diem 
made accordingly. 

Answering your question specifically, you are advised that the 
reduction of one-fourth of the authorized per diem allowance pre- 
scribed by regulations issued pursuant to decisions of March 19 and 
July 7, 1925, should be made in the case of traveling officials or em- 
ployees when they are furnished lodgings in Government quarters 
assigned to other Government officers or employees. See decision of 
July 28, 1927, A-17186, 7 Comp. Gen. 82. 


(A-19290) 
PUBLIC PROPERTY DAMAGED IN TRANSIT—RESPONSIBILITY 


Where property is received in good order by a vessel and is not delivered in 
like order and condition, a presumption is raised of negligence on the part 
of the carrier and the burden is on the ship to show that the damage was 
due to one of the excepted causes named in the “ Harter Act” of February 

18, 1898, 27 Stat. 445. 
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Decision by Comptroller General McCarl, August 1, 1927: 

The United Fruit Co. has applied for review of settlement No. 
06463, dated June 22, 1927, disallowing its claim for $4.70, the amount 
deducted from voucher No, 9990, December, 1926, accounts of A. C. 
Whitton, disbursing clerk of the Panama Canal, to cover breakage on 
a shipment of sewer pipe Y’s made by W. S. Dickey Clay Manufac- 
turing Co., Chattanooga, Tenn., to the Panama Canal on May 22, 
1926. 

It appears that when the shipment reached destination there was a 
shortage of one Y and that another was broken. Deduction was 
made of $9.41 on voucher No. 9990 to cover both the shortage and 
breakage and freight on the two articles. Reimbursement by the 
connecting carrier has been made the claimant for the amount de- 
ducted on account of the shortage, and the instant claim is for the 
amount deducted on account of the broken Y. The claimant con- 
tends that under the provisions of the “ Harter Act ” of February 13, 
1898, 27 Stat. 445, it is not liable for the broken Y, and, therefore, 
that the deduction of $4.70 to cover the value thereof was improper. 
Said act provides, in part, as follows: 

That it shall not be lawful for any vessel transporting merchandise or prop- 
erty from or between ports of the United States of America and foreign ports, 
her owner, master, agent, or manager, to insert in any bill of lading or shipping 
document any covenant or agreement whereby the obligations of the owner or 
owners of said vessel to exercise due diligence properly equip, man, provision, 
and outfit said vessel, and to make said vessel seaworthy and capable of per- 
forming her intended voyage, or whereby the obligations of the master, officers, 
agents, or servants to carefully handle and stow her cargo and to care for and 
properly deliver same, shall in any wise be lessened, weakened, or avoided. 

That if the owner of any vessel transporting merchandise or property to or 
from any port in the United States of America shall exercise due diligence 
to make the said vessel in all respects seaworthy and properly manned, equipped, 
and supplied, neither the vessel, her owner or owners, agent, or charterers 
shall become or be held responsible for damage or loss resulting from faults 
or errors in navigation or in the management of said vessel nor shall the vessel, 
her owner or owners, charterers, agent, or master be held liable for losses 
arising from dangers of the sea or other navigable waters, acts of God, of 
public enemies, or the inherent defect, quality, or vice of the thing carried, or 
from insufficiency of package, or seizure under legal process, or for loss result- 
ing from any act or omission of the shipper or owner of the goods, his agent 


or representative, or from saving or attempting to save life or property at sea, 
or from any deviation in rendering such service. 


No evidence has been presented to show that the breakage of the 
Y was due to any fault or error in navigation or management of the 
vessel or to dangers of the sea, or to any of the other causes men- 
tioned in the paragraphs above quoted. The goods having been 
received in good condition and not delivered in the order received, 
raised the presumption of negligence on the part of the carrier and 
the burden is on the ship to show that the damage was due to one 
of the excepted causes. See 12 Comp. Dec, 749 and authorities 
cited therein. The fact that the article was broken raised a doubt 
as to whether it was properly stowed, and in the absence of evidence 
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showing that it was, the doubt must be resolved against the ship- 
owner and in favor of the shipper. See Zhe Southwark, 191 U. 8. 
1, 16. 

Upon review the settlement is sustained. 


(A-19082) 





PROHIBITION ENFORCEMENT—SEIZURES—FEED AND CARE OF 


HORSES 





The act of October 28, 1919, authorizing a prohibition agent to take possession 
of a team being used for the illegal transportation of intoxicating liquors 
does not authorize the payment from Government funds of expenses of 
feed and care furnished the team. Such expenses where the seizure is 
legal and proper are payable from the proceeds of the sale, and where the 
seizure is not legal and proper the matter of the expense is for adjustment 
between the claimant and the officer from whom he received the seized 
property or the owner of the property. 


Decision by Comptroller General McCarl. August 3, 1927: 
Review has been requested of settlement 0173902, dated March 
30, 1927, whereby was disallowed the claim of Samuel W. James for 
$12.50 for feed and care furnished by him for a team of horses 
seized by a prohibition agent and placed in claimant’s custody. 
It appears that the agent found a still set up and in operation in 
j a remote spot in the mountains of Utah, three-fourths of a mile from 
b the road; that a wagon loaded with mash barrels was found at the 
house in which the still was located; that the team in question was 
ti in an adjoining field; that no farming or other activities requiring 
& the use of the team were being carried on in the vicinity; and that 
| the agent concluded that the team was used in transporting mate- 
rials for distilling from the road to the still and the distilled prod- 
uct from the still to the road from which point an automobile was 
used. 

In the belief that the team had been used in the transportation of 
the product of the still it was seized and taken to the claimant’s 
ranch, which was the nearest place at which it could be cared for 
until proper disposition could be made of it. 

Section 26 of the national prohibition act of October 28, 1919, 41 
Stat. 315, which is the only law authorizing a prohibition agent 
to take possession of a team being used for the illegal transporta- 
tion of intoxicating liquors, does not authorize incurring obliga- 
tions so as to charge appropriations made from Government funds. 
See 6 Comp. Gen. 686, and the decisions therein cited. Such ex- 
penses, when the seizure is legal and proper, are payable from the 
proceeds of sale. And where the seizure is not legal and proper, 
there can be no liability on the part of the Government, the matter 
of the expense being for adjustment between the claimant and the 
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officer from whom he received the seized property, or the owner 
of the property. 
Upon review the settlement is sustained. 


(A-18695) 


SUBSISTENCE—TEMPORARY DETAILS—FOREIGN SERVICE 
OFFICERS 


Under existing law and practice Foreign Service officers may not be considered 
as in a travel status and reimbursed expenses of subsistence under the stand- 
ardized Government travel regulations when assigned to temporary duty as 
additional officers or to take charge temporarily in an emergency at posts 
other than their permanent posts. 


Comptroller General McCarl to the Secretary of State, August 4, 1927: 


Consideration has been given to your letter of May 27, 1927, as 
follows: 


From time to time, in the best interests of the Government it is necessary 
temporarily to detail diplomatic and consular officers to posts other than their 
permanent stations in emergencies, as additional officers or to take charge tempo- 
rarily due to illness or leaves of absence, and it has been the practice of this 
department to refuse payment to such officers of subsistence or per diem in lieu 
of subsistence while at the temporary posts, under the belief that your office had 
ruled such payments to be subject to disallowance. 

It is obvious that when officers are thus temporarily detailed they are neces- 
sarily subjected to additional financial outlay since it is generally necessary for 
them to continue their domestic establishments at their permanent posts during 
the period of absence therefrom and to incur the customary expenses of sub- 
sistence at the temporary post. Many officers who do not possess private means 
are unable to bear such added financial burden, and unless the department can 
authorize reimbursement, the urgent needs of the Foreign Service can not be 
met and the utility of many officers is seriously impaired. 

For your information it might be added that it is generally unnecessary to 
issue to Foreign Service officers a special assignment commission in the case of 
temporary detail as they are able to obtain local permission to act temporarily. 
In the case of noncareer vice consuls, international usage requires an assign- 
ment commission even in the case of temporary detail and the issuance of a new 
commission upon return to the permanent post. It should be stressed, however, 
that the mere issuance of an assignment commission does not change the char- 
acter of the detail from temporary to permanent. 

The department believes, therefore, that in the case of the above-described 
temporary details which may extend from periods varying from a few days to 
three or four months the officers concerned occupy a travel status and are 
entitled to reimbursement for expenses of subsistence within the limitations 
of the standardized Government travel regulations, but before issuing such 
authorization in specific cases, an expression of your views on this subject would 
be appreciated. 


The decisions of this office and the long existing practice of the 
Department of State negative the proposed action. See decision of 
February 28, 1923, in the case of William W. Corcoran, vice consul de 
carriere, involving claim for subsistence while temporarily assigned 
to duty at Bombay during the illness of the regular consul at that 
place. See also decision of April 15, 1927, A~-18057. Thus the 
appropriations for traveling expenses of diplomatic, consular, and 
Foreign Service officers for 1928, act of February 24, 1927, 44 Stat. 
1183, and for “traveling expenses of consular and Foreign Service 
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officers” contained under the appropriation title “Contingent ex- 
penses, United States consulates,” 44 Stat. 1182, and similar appro- 
priations for prior years, have been provided on the basis that such 
officers were not to be considered in a travel status when temporarily 
assigned to duty at posts other than their permanent stations under 
the conditions stated in your submission. The Congress has given 
approval to the expenditure of such appropriations only in accord- 
ance with the past practice and decisions and it is believed that the 
matter is one that the Congress should consider, any change in the 
existing practice to be based on express legislative authority rather 
than upon a questionable construction by this office of existing 
statutes. In the event recommendation is made for legislative 
authority, there would be for the consideration of the Congress 
whether it desired to fix a time limit Foreign Service officers could be 
considered in a travel status when temporarily assigned ‘to duty at a 
post other than their permanent posts. 

There is a clear distinction between the temporary performance of 
duty by Government personnel away from their designated posts of 
duty during which they are in a travel status as contemplated under 
the standardized Government travel regulations and temporary as- 
signment of Foreign Service officers to duty as additional officers or 
to take charge temporarily in an emergency at posts other than their 
permanent posts. In the former there is a direct relation between the 
duty performed at the permanent station and the temporary duty 
performed while in a travel status. The officer or employee works 
from his headquarters and is considered in a travel status when 
performing duty away therefrom.because the distance from head- 
quarters is too great to return each day. In the latter, under the 
conditions set forth in your letter, there is no direct relation between 
the duty of the Foreign Service officer at his permanent post and at 
the post where he is assigned temporarily. The one fact that the 
duty at the other post is temporary does not establish a relation 
between such temporary duty and duty previously performed at the 
permanent station for the reason that there is no working from the 
same headquarters but a change in headquarters. He becomes tem- 
porarily a part of the organization at the new post. There may be 
facts under which a Foreign Service officer may be in a travel status, 
similar to the general travel status of Government officers and efn- 
ployees for which the Congress made provision in the acts of April 6, 
1914, 38 Stat. 318; August 1, 1914, 38 Stat. 680, but these enactments 
appear not heretofore to have been applied to Foreign Service officers 
under the facts submitted, and there appears now no clear authority 
for applying thereto the provisions of the act of June 3, 1926, 44 
Stat. 688. 
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You are advised, therefore, that diplomatic, consular, and Foreign 
Service officers may not be considered as in a travel status and reim- 
bursed expenses of subsistence under the standardized Government 
travel regulations when assigned to temporary duty as additional 
officers or to take charge temporarily at posts other than their 
permanent posts. 


(A-19282) 


GRATUITIES, ENLISTMENT ALLOWANCE—LEAVE OF ABSENCE 


An enlisted man in the Navy discharged within three months of expiration of 
enlistment under the act of August 22, 1912, 37 Stat. 331, who lost time for 
absence without leave or over leave, did not serve the full period of his 
enlistment and time so lost may not be considered as “time served,” by 
reason of discharge under said act of 1912, in determining service for enlist- 
ment-allowance purposes, 

An enlisted man in the Navy held in the service beyond date of expiration of his 
enlistment for a period equal to time lost because of absence without leave 
or over leave, or other causes, is entitled to enlistment allowance based on 
his actual service between date of enlistment and date of discharge. 

An enlisted man in the Navy, enlisted for minority, who lost not exceeding three 
months’ time because of absence due to misconduct, which the act of August 
29, 1916, 39 Stat. 580, as amended by the act of July 1, 1918, 40 Stat. 717, 
requires shall be made good before the enlistment ghall be regarded as com- 
plete, and who is discharged on the day preceding his 21st birthday under 
provisions of the act of August 22, 1912, 37 Stat. 331, is entitled to enlist- 
ment allowance based on his full term of enlistment as if he had served to 
the expiration of enlistment. 


Comptroller General McCarl to the Secretary of the Navy, August 4, 1927: 
There has been received your letter of July 20, 1927, as follows: 


There is enclosed herewith proposed change in section B of the “ Instructions 
for carrying into effect the joint service pay bill, act of 10 June, 1922,” with the 
request for an expression of your views as to whether these instructions, in so 
far as they involve disbursements, are in conformity with law. 

Your decision is also respectfully requested on the following questions, which 
are raised by reasons of your decision of Juiy 6, 1927 (A-18920), viz: 

(1) Is an enlisted man who is given a discharge within three months of the 
date of expiration of his enlistment and who lost time because of absence -vith- 
out leave or absence over leave entitled to enlistment allowance based on the 
full period of his enlistment provided the period between date of discharge and 
date of expiration of enlistment plus the time lost does not exceed three months? 

(2) Is an enlisted man entitled to enlistment allowance based on the full term 
of his enlistment in cases where held beyond date of expiration of enlistment 
for a period equal to the time lost because of absence without leave or absence 
over leave? 

(3) Is a man who enlists for minority and is discharged on the day preceding 
his 21st birthday, entitled to enlistment allowance based on his full term of 
enlistment if he has lost time because of absence due to misconduct for a period 
not to exceed three months? 

Particular attention is invited to paragraph 5 of the enclosed letter, from 
which it will be seen that your decision referred to above (A-—18920, July 6, 
1927) has the effect of overruling detailed instructions on the subject of enlist- 
ment allowance appearing on pages B14 and B15 of the “ Pay bill instructions.” 
In this connection the Navy Department further requests that you authorize all 
payments of enlistment allowance credited in accordance with the instructions 
as contained in the “ Pay bill instructions” to be passed in the accounts of dis- 
bursing officers to and including July 15, 1927. 
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The decision of July 6, 1927, concerned the amount of enlistment 
allowance due Leslie T. Brennan, yeoman first class, United States 
Navy, upon his reenlisting on June 14, 1926. The record showed that 
he enlisted June 12, 1922, for four years and was discharged June 11, 
1946, and that he was absent without leave for one day during that 
enlistment. Under the law, act of June 10, 1922, 42 Stat. 630, upon 
reenlisting on June 14, 1922, he was entitled to an allowance of $50 
for each full year served in the enlistment from which last dis- 
charged, but in computing service for that purpose time absent from 
duty without leave is not service, and having been absent for one day 
he was entitled to credit for three full years only. 

The proposed changes in the instructions relate to computation of 
time to ascertain the number of full years served when a man is dis- 
charged within three months of the date of expiration of enlistment 
under the act of August 22, 1912, 37 Stat. 331, and are as follows: 


Page B14, paragraph 5(b), subparagraph (A), now reads us follows: 

“Compute time intervening between date of enlistment and date of discharge 
and deduct therefrom all time lost as specified above.” 

This sentence should be changed to read as follows: 

“ Compute time intervening between date of enlistment and date of discharge. 
and deduct therefrom all time lost due to sickness, disease, or injury resulting 
from his own intemperate use of drugs or alcoholic liquors or other misconduct.” 

The following should be added to page B15 directly after the sentence read- 
ing “ Reenlistment allowance payable under (A) 3 full years, or 3x$25 or $50”: 

“These examples do not apply in cases of time lost because of absence without 
leave or because of absence over leave. 

“When an enlisted man is discharged on the normal date of expiration of 
enlistment and has lost time because of absence without leave or absence over 
leave the period of such absence may not be counted in computing time served 
for purposes of enlistment allowance. 


“ EXAMPLES 


“(1) Enlisted July 10, 1922, for four years; discharged July 9, 1926—time lost 
because of absence without leave, 30 days; enlistment allowance payable for 
3 full years, or 3x$25, or $50.” 


The “time lost as specified above ” in the instructions includes time 
lost on account of: 


Absence without leave (including overleave, desertion, and imprisonment 
while in civil arrest resulting in sentence and while serving said sentence). 

Sickness, disease, or injury resulting from his own intemperate use of drugs 
or alcoholic liquors or other misconduct. 

Furlough without pay. 

If a reserve, inactive duty. 

Nonperformance of duty because imprisoned both while in arrest resulting in 
court-martial sentence and while serving said sentence. 


“Time lost due to sickness, disease, or injury resulting from his 
own intemperate use of drugs or alcoholic liquors or other mis- 
conduct ” automatically extends the enlistment, and the discharge 
before expiration of enlistment under the act of 1912 is with respect 
to such extended enlistment; the proposed change in instructions 
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excludes from computation all other of the described periods of 
absence as a part of the three months’ reduction of the enlistment 
period under the act of 1912. 

Said act of August 22, 1912, 37 Stat. 331, so far as is here appli- 
cable, provides: 

That under such regulations as the Secretary of the Navy may prescribe, 
with the approval of the President, any enlisted man may be discharged at 
any time within three months before the expiration of his term of enlistment 
or extended enlistment without prejudice to any right, privilege, or benefit 
that he would have received, except pay and allowances for the unexpired 
period not served, or to which he would thereafter become entitled, had he 
served his full term of enlistment.or extended enlistment. * * * 

It is only time between the date of actual discharge and the date 
on which the enlistment is due to expire that may be counted as 
“time served ” under the act of 1912. That act in no way affects 
time not served (that is, time lost) in the enlistment prior to date 
of discharge; time lost on account of injury, sickness, or disease due 
to misconduct the man is required under the law (act of August 
29, 1916, 39 Stat. 580, as amended by the act of July 1, 1918, 40 
Stat. 717) to make good and automatically extends his enlistment 
to the extent of time so lost. 4 Comp. Gen. 1026. For example, 
if a man serving in an enlistment for four ‘years has so lost one 
month’s time and is discharged under the act of 1912 one month 
before his enlistment was originally due to expire, the time between 
date of such discharge and date of expiration of his enlistment as 
extended by reason of time so lost is two months. If he had served 
to date of expiration of his extended enlistment, he would have 
served four full years, i. e., the time absent would be deducted in 
the computation. The 1912 law gives him right to credit for service 
that would have accrued had he served to expiration of enlistment. 
But in the same case if, in addition to the month lost due to mis- 
conduct, the man had lost time due to absence without leave or other 
causes, which does not affect the duration of his enlistment, he 
would have served less than four full years. It is thus apparent 
that time lost not due to misconduct can not, by reason of discharge 
under said act of 1912, be considered as time served for enlistment 
allowance purposes. 

The provision of the act of August 22, 1912, applies only to the 
period from date of the early discharge to the legal date of expira- 
tion of enlistment, and does not affect time lost (not served, and 
which the man is not required to make good) during the period of 
enlistment prior to actual date of discharge, and therefore an enlisted 
man discharged within three months of expiration of his enlistment 
who lost time because of absence without leave or absence over leave, 
did not serve the full period of his enlistment, and time so lost may 
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not be considered as “time served ” in determining service for enlist- 
ment allowance purposes. 

The enlistment allowance is based on full years of service in the 
enlistment from which last discharged. The enlisted man is entitled 
to discharge on date his enlistment is due to expire. The law also 
contemplates situations arising where it is not practicable to dis- 
charge a man on date of expiration of his enlistment. See section 
1422, Revised Statutes, as amended by the act of March 3, 1875, 18 


Stat. 484; 15 Comp. Dec. 883; 20 id. 37. Service thus rendered after 


date of expiration of enlistment, whether or not entitling to the addi- 
tional pay therein provided, is service in the enlistment, and a man 
thus held beyond date of expiration of enlistment is entitled to enlist- 
ment allowance based on the full term of his service under such 
enlistment, subject to the deductions indicated. 

The provision in the act of August 29, 1916, 39 Stat. 580, as 
amended by the act of July 1, 1918, 40 Stat. 717, requiring time lost 
on account of misconduct to be made good before the enlistment shall 
be regarded as complete applies to all enlistments and if the man who 
enlists for minority loses time because of absence due to misconduct 
as prescribed therein his enlistment is automatically extended to the 
extent of time so lost. Accordingly, a man who enlists for minority 
and who has lost not exceeding three months’ time because of absence 
due to misconduct may be discharged on the day preceding his 21st 
birthday under the provisions of the act of 1912 and be entitled to 
enlistment allowance based on his full term enlistment as if he had 
served to expiration of enlistment, but subject to deduction for other 
absences not counted as service for the purpose of enlistment 
allowance. 

Your questions are answered accordingly, and as the proposed 
changes in instructions conform to the law as construed in 4 Comp. 
Gen. 1026, and subsequent decisions, there appears no reason why 
they may not be promulgated. Credit for payments of enlistment 
allowance made under existing instructions prior to July 15, 1927, 
will be passed in the accounts of disbursing officers. 


(A-19190) 
PAY—RETIRED OFFICERS ON LEAVE OF ABSENCE 


A retired officer who, while on active duty, is granted occasional disconnected 
leaves of absence of short duration is entitled to full pay and allowances 
while so absent. 6 Comp. Gen. 777, distinguished. 

A retired officer formally granted leave of absence which, by reason of its dura- 
tion in fact and in substance, relieves him from the performance of active 
duty is not entitled to full pay and allowances during such absence, notwith- 
standing the incidental continuance of his financial or property responsibility 
during the period of leave because of his assignment to active duty. 
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Comptroller General McCarl to Maj. Renato Tittoni, Retired, United States 

Marine Corps, August 6, 1927: 

There has been received from you an application without date for 
arrears of pay for services in the Marine Corps “For amount 
checked—$10.80 as difference between active-duty pay and retired 
pay for one day, June 20, 1927.” The claim is certified by Capt. M. B. 
Curtis, assistant paymaster, June 22, 1927, that he has not and will not 
pay any portion of the claim. The “claim ” is thus filed within two 
days after it is claimed to have accrued and before the expiration of 
the month in which it accrued. In view of the provisions of sections 
1612 and 1268, Revised Statutes, that the pay of officers “ shall be paid 
monthly by the paymaster,” the “claim” seems to have been prema- 
turely presented. But it appears from the voluminous correspond- 
ence transmitted with the application that the purpose of the filing 
is to test the application of decision of June 1, 1927, A-17898 (in the 
case of Commander Byrd, and holding that retired officers assigned 
to active duty are not entitled to full pay and allowances while on 
leave of absence), to the facts which should have been more com- 
pletely presented—there being no copy of the order granting the 
claimed leave, if one was actually issued, and no transcript of the pay 
paid you for the month of June, 1927. 

The correspondence accompanying the “claim ” indicates a miscon- 
ception of the laws respecting leaves of absence of officers. Extended 
arguments are advanced that leave of absence is an allowance and on 
that false premise further arguments are made that if a retired officer 
is entitled to full pay and allowances only when actually in the per- 
formance of active duty, full pay and allowances must be excluded 
for Sundays and holidays; while temporarily absent sick in hospital, 
etc. 

The suggestion that leave of absence for officers is an allowance is 
without basis. There is no right to leave of absence. It is com- 
petent for the Secretary of the Navy or the President to prescribe 
that none shall be granted. It is not unusual on occasions of emer- 
gency to prohibit or restrict the granting.of leaves of absence; for 
example, letter of September 8, 1917, from The Adjutant General 
to chiefs of branches of the War Department suspending certain 
portions of the Army regulations regulating the granting of leaves 
of absence during the continuance of the then existing emergency. 
And it is competent for the Secretary of the Navy to deny any or 
all leaves of absence in particular cases. The laws under which 
leaves of absence of officers are regulated are considered in 1 Comp. 
Gen. 454, and it is there stated those laws are not authority to grant 
leaves of absence but are restrictions on pay when on leaves of 
absence; they were apparently enacted to control an abuse in the 
Army. Those laws do not restrict the President or the Secretary 
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of the Navy from granting leaves of absences of any duration. They 
do fix the rate of pay, and those laws have been amplified so far as 
officers of the Navy and Marine Corps are concerned by the act of 
February 11, 1925, 43 Stat. 879, by the provision that— 

No officer of the Navy or Marine Corps, while on leave of absence engaged 
in a service other than that of the Government of the United States, shall be 


entitled to any pay or allowances for a period in excess of that for which he 
is entitled to full pay, unless the President otherwise directs. 


This provision, in cases coming within its terms, deprives an officer 
of half pay given by section 1265, Revised Statutes, during excess 
leave unless the President shall direct otherwise. It is another re- 
striction not on the granting of leave of absence but on the pay 
accruing during such leave of absence. 

These laws obviously are inapplicable to retired officers. By their 
retirement they are in effect granted indefinite leave of absence from 
the performance of duty and a rate of pay is fixed therefor; that is, 
three-fourths. Retired pay, it would hardly be contended, could be 
reduced to one-half pay or taken away entirely should a retired 
officer be on excess leave. As just stated, the permanent status of 
such officers is in the nature of leave of absence and relief from the 
performance of any duty with a definite pay fixed by statute, and no 
other or greater pay is authorized except when on active duty. 

What was said in the Byrd decision is not and was not intended to 
be applicable to the occasional disconnected absences of short dura- 
tion by a retired officer on active duty, with the permission or ac- 
quiescence of his immediate superior. What was there said does 
have application in every case to a formal granting of leaye of 
absence which, because of the duration in fact and in substance, 
relieves the retired officer from the performance of active duty to 
which he is assigned. The incidental continuance of financial or 
property responsibility during such leave of absence because of the 
assignment to active duty will not authorize the payment of full pay 
and allowances during such leave of absence. In the present case 
apparently simulated of one day’s leave of absence on June 20, 1927, 
if there has been a short payment on that account to you for that day, 


the paymaster carrying your account is authorized to credit it, citing 
this letter as authority. 


(A-19319) 
PROMOTIONS—EFFECTIVE DATE—FOREIGN SERVICE 


Promotion of a Foreign Service officer by commission to a higher class entitles 
such officer to the increased compensation thereof from the date such 
commission is accepted, either by formal acceptance, entrance upon duty, 
or by taking the oath of office. If the promotion does not involve any 
change of duties the officer’s continuance upon such duties may be con- 
sidered as a constructive acceptance of the commission, entitling him to 

the increased compensation from the date of the commission, where no 

later effective date is fixed therein or in authorized regulations. 
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Comptroller General McCarl to the Secretary of State, August 6, 1927: 
There has been received your letter of July 23, 1927, as follows: 


Your attention is invited to a provision in the Consular Regulations relating 
to the payment of salaries of Foreign Service officers to the effect that when- 
ever a Foreign Service officer is promoted, an oath of office must be taken at 
the first opportunity, and a new bond must be forwarded on the day notice of 
promotion is received, and that in such case, the increase in salary incident 
to the promotion becomes effective on the date of receipt by the officer of notice 
of promotion. The basis of this provision of the Consular Regulations is a 
ruling made by an Acting Comptroller of the Treasury on January 20, 1920, 
in a letter to this department, in response to the latter’s inquiry whether in 
notifying a consul of his promotion, he might be informed that the attendant 
increase in salary would be effective from the date of the receipt of the noti- 
fication, and that he should take his oath of office before an appropriate offi- 
cial, either abroad or in the United States, at the first available opportunity. 

It would seem that this rule is in error and that the date on which the 
increased salary of the officer promoted should become effective is the date 
borne by the commission appointing him to the higher class. This view is 
verified by the opinion rendered by the United States Supreme Court in the 
case of Marbury v. Madison (1 Cranch. 137), which, it will be recalled, involved 
the appointment of a justice of the peace in the District of Columbia, and a 
pertinent portion of which is as follows: 

“A commission bears date, and the salary of the officer commences, from his 
appointment; not from the transmission or acceptance of his commission.” 

Applying this principle to Foreign Service officer promoted under the provi- 
sions of the act of May 24, 1924 (Public No. 135, 68th Congress), it would 
appear that the Consular Regulations should be altered to permit the change 
of salary to become effective as of the date of the commission, provided, of 
course, the officer is actually in a duty status on that date, without of course 
in any way affecting the performance of the conditions precedent to the pay- 
ment of salary such as the filing of the required bond and execution of the 
oath of office. 


I should appreciate the benefit of your consideration of this question. 

The act of May 24, 1924, 43 Stat. 140, provides for the appoint- 
ment of Foreign Service officers by the President, by and with the 
advice and consent of the Senate, all appointments to be by com- 
mission to a particular class. 

Appointments or commissions do not necessarily take effect imme- 
diately upon their issue. The appointing power may make them 
effective at some future date or on the happening of some con- 
tingency such as taking the oath of office or entering upon duty. 
There was, therefore, no error in the decision to you of January 20, 
1920, by the then Comptroller of the Treasury, in which it was held 
proper for you to provide by regulation for commissions promoting 
consular and diplomatic officers to become effective upon the actual 
receipt thereof by such officer. 

With respect to promulgating at this time a regulation to entitle 
Foreign Service officers to the increased compensation of the class to 
which promoted from date of the commission, it may be stated that it 
has been the established rule of the accounting officers for years that 
an officer or employee is not entitled to compensation under an ap- 
pointment or commission unless and until he has accepted the appoint- 
ment, which acceptance may be accomplished either by a formal 
acceptance, by entering upon duty, or by taking the oath of office. 
6752°—28-——7 
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4 Comp. Gen. 845. If an employee or officer is already engaged upon 
the same duties that he will perform under the new appointment or 
commission, the continued performance of such duty may be con- 
sidered as a constructive acceptance of the commission thus entitling 
him to the compensation of the position to which appointed from the 
date of the commission, unless otherwise provided in the commission, 
although he did not actually receive the commission or take the oath 
of office until a later date. 27 Comp. Dec. 853. It would be per- 
missible, therefore, to provide by regulation that promotions of 
Foreign Service officers by commission to a higher class, which do not 
involve any change in the duties of the officer in question, will be effec- 
tive from the date of the commission when no later effective date is 
specified therein or in authorized regulations. 

The decision of the United States Supreme Court in the case 
of Marbury v. Madison, 1 Cranch 137, cited by you, has been given 
careful consideration. The statement quoted therefrom, that is, “A 
commission bears date, and the salary of the officer commences, from 
his appointment; not from the transmission or acceptance of his com- 
mission,” appears rather to be a statement of what the court con- 
sidered the understanding or custom in the Government service rather 
than as a ruling by the court that the compensation should commence 


in all cases from the date of the commission. Furthermore, the right 
to compensation of the officers involved in that case—justices of the 
peace—was not in question and any comment on their right to com- 
pensation could only be considered as dicta. See Rose’s notes on this 
case, volume 2, Law Ed. of the United States Supreme Court Reports. 


(A-19296) 


WORLD WAR ADJUSTED COMPENSATION—LOANS TO VETERANS— 
INTEREST 


Where a note executed by a veteran as evidence of a loan made to him by a 
bank on the basis of his adjusted-service certificate provided that interest 
was to run “from maturity,” inquiry of the bank is required to ascertain 
the actual amount received by the veteran, in order to determine that the 
amount of the note did not include interest for the life of the note in 
excess of that authorized by the statute, and also to determine on what 
amount the Government should compute interest from maturity to the date 
of the check issued to the bank in redeeming the note. 

Statements contained in affidavits of bank officials that no fee or other com- 
pensation, except interest at the proper rate, has been charged, should not 
be questioned unless other evidence of record indicates that the affidavit is 
false or fraudulent or was made under a misapprehension of the require- 
ments of law. 


Acting Comptroller General Ginn to the Director, United States Veterans’ 
Bureau, August 9, 1927: 


Consideration has been given to your letter of July 20, 1927, as 
follows: 


Under date of January 8, 1927, the First National Bank of Linton, Indiana, 
made a loan to Joe Logsdon (deceased), XC-678425, on his adjusted-service 
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certificate as security, and while the loan value of the adjusted-service certifi- 
eate prior to the death of the veteran was $111.08, the note presented by the 
bank for redemption is in the amount of $107.52, with interest at the rate of 6 
per cent per annum “from maturity,” making it appear that the bank dis- 
counted the veteran’s note or collected interest in advance. 

In your decision dated February 23, 1927 (A-17406), in answer to question 
five, you stated that “such discounts in advance would amount to an indirect 
method of increasing the legal rate of interest not authorized or sanctioned by 
the statute,” and in your decision of March 16, 1927 (A-17406—Reconsidera- 
tion), in answer to question four, you held that where the rate of interest 
charged exceeds the rate specified in the act, the note is thereby voided in so 
far as the Government is concerned, 

There are attached photostats of the note and affidavit submitted by the 
bank in the above case, and your decision is requested as to whether this 
bureau should redeem such note without question or should inquire of the bank 
the amount of cash actually turned over to the veteran on the loan, the amount 
of interest charged the veteran, and the date of payment of such interest, for 
the purpose of determining whether or not the legal rate of interest was 
exceeded. In this connection your attention is invited to the form of promis- 
sory note executed in this case, which is different from the form of note appear- 
ing on U. 8. Veterans’ Bureau Form 6615, and which appears to be the cus- 
tomary form of note in commercial use when accompanied by collateral security. 

Your decision is also requested as to whether or not the bureau should 
accept notes presented by banks for redemption where adjusted-service certifi- 
cates have been given as security purely on the basis of the affidavit stating 
that no fee or other compensation, etc., except interest at the proper rate has 
been charged, when the terms expressed in the notes do not conform to the 
affidavits or the full terms of the loan are not expressed in the note itself or 
otherwise. Inasmuch as the banks in the majority of cases made loans on 
adjusted service certificates primarily forthe purpose of assisting veterans and 
without any expectation of unusually profitable remuneration, I feel that you 
will agree with me that the Government should be as liberal as possible in 
interpreting the provisions of the law with the view to reimbursing banks which 
made loans in good faith and should refrain from resorting to mere technicali- 
ties as grounds for refusing to redeem loans so made. 


Answer 5 in decisions of February 23, 1927, 6 Comp. Gen. 546, 
549, and March 16, 1927, 6 id. 579, 581, to which you refer, holding 
that collection of interest by a bank in advance on a veteran’s note 
was not authorized under the statute, was predicated on the condi- 
tion stated in the question submitted, viz, “ where such action results 
in bringing the actual interest rate in excess of the maximum,” fol- 
lowed by an illustration, on the basis that the excess interest was 
equivalent to the collection of “other compensation” within the 
meaning of the prohibition in section 502 (h) of the statute. 

The present note made by Joe Logsdon does not show necessarily 
that the bank collected in advance an amount of interest which 
would bring the actual interest rate in excess of the maximum. The 
fact that interest was to run only “from maturity” would seem to 
indicate that either the amount of $107.52 was not the amount actu- 
ally received by the veteran, or that the bank, acting on the erro- 
neous assumption that $111.08, the loan value of the certificate, was 
the total amount that could be collected from the veteran at date of 
maturity of the note, deducted interest in advance on that amount. 
If the former—that is, if the amount of $107.52 includes interest 
during the life of the note—the Government should know the correct 
amount actually received by the veteran in order to compute interest 





100 DECISIONS OF THE COMPTROLLER GENERAL 


thereon from maturity under section 502 (c) of the statute, as inter- 
est under that section from maturity up to the date of the check 
issued to the bank should not be computed on interest charged the 
veteran by the bank during the life of the note. If the latter, the 
Government should know that fact and the actual amount received 
by the veteran in order to determine whether excess interest was 
charged or collected. Of course, it may be that the bank actually 
charged no interest during the life of the note, in which event the 
note should be redeemed. But in view of the doubt in the matter the 
note should not be redeemed without further investigation and the 
bank should be advised of the requirements of law with regard to 
the rate of interest authorized. 

With reference to your question as to the acceptance of the affi- 
davit submitted by the bank, I have to advise that the statements 
contained in such affidavits should be questioned only where other 
evidence of record indicates that the affidavit is false or fraudulent 
or made under a misapprehension of the requirements of law. In 
such cases the note should not be redeemed unless and until further 
investigation proves the affidavit to be true and that as a matter of 
fact the bank did not actually charge or collect a fee or other com- 
pensation for the loan. Trivial matters of form, inconsequential 
errors or omissions, or technicalities should not be considered sufli- 
cient to deny the bank’s claim. 

The note made by Joe Logsdon should not be redeemed until fur- 
ther investigation has been made as above indicated. ~ 


(A-19393) 


PAY—ACTIVE DUTY—NAVAL RESERVE—COMPUTATION OF TRAVEL 
TIME 


Under section 11 of the act of February 28, 1925, 43 Stat. 1083, the pay and 
allowances to which officers and enlisted men of the Naval Reserve are 
entitled while on active duty begin on the date when between the hours of 
two successive midnights they entrain and end on the date when between 
the hours of two successive midnights they could reach their homes 
following detachment under orders over the shortest usually traveled route. 


Acting Comptroller General Ginn to the Secretary of the Navy, August 9, 

1927: 

There has been received, in reference to letter dated December 21. 
1925 (A-12008), of this office a letter dated August 2, 1927, transmit- 
ting, by your direction, a request dated July 21, 1927, of Lieut. 
Dayton Fisher (S. C.), United States Navy, supply officer, the receiv- 
ing barracks at Philadelphia, Pa., for decision whether he is author- 
‘zed to credit 5 officers and 22 enlisted men of the Naval Reserve 
Force on active duty with travel time when a train leaves Erie, Pa., 
their home, at 6.05 p. m., and arrives at Philadelphia, Pa., where, 
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apparently, active duty is performed by them, at 7.52 a. m. the next 
day, and a train leaves Philadelphia at 8 p. m. and arrives at Erie at 
9.45 a. m. the next day, and, if so, the amount of travel time which he 
should credit to them. He does not state the officers or men 
performed travel on these trains. 

Section 11 of the act of February 28, 1925, 43 Stat. 1083, provides, 
in substance, that commissioned officers and enlisted men of the Naval 
Reserve shall when employed on active duty receive the same pay and 
allowances as commissioned officers and enlisted men of the regular 
Navy with corresponding rank, grade, or rating and of the same 
length of service. 

Paragraph 4 (e), page G5, of the Navy pay bill of instructions, 
provides that— 

When members of the Naval Reserve are ordered to active duty with pay, they 
are entitled to active-duty pay for the time required in traveling (by the short- 


est usually traveled route) to and from the place of active duty. 
+ * ~ ” * = « 


Disbursing officers will, at the time of detachment from training duty, deter- 
mine the time necessarily involved in traveling back to the place where the 
reservist was called to active duty and allow pay and allowances for such 
travel time. 

A day has been defined as “that space of ‘time which elapses be- 
tween two successive midnights.” 2 Blackstone Com. 141. Ordinarily 
fractions of a day are not recognized in the Government service for 
the payment of salaries and allowances computed on a monthly or 
annual basis. 5 Comp. Gen. 723. 

The application of these principles to the facts of this case results 
in the conclusion that the pay and allowances of the officers and en- 
listed men of the Naval Reserve entraining under orders at Erie, Pa., 
for active duty commenced on that date when between the hours of two 
successive midnights they entrained and ended on that date when 
between the hours of two successive midnights they could have 
reached their homes under orders over the shortest usually traveled 
route. Their orders should show the date and hour of departure from 
their home, the date and hour of reporting for active duty, and the 
date and hour of detachment from active duty under orders to pro- 
ceed to their homes. 


(A-19062) 


NATIONAL HOME FOR DISABLED VOLUNTEER SOLDIERS—ADMIS- 
SION OF FORMER ARMY NURSES 


The term “ officers, soldiers, sailors, or marines” contained in the act of June 
7, 1924, 43 Stat. 519, providing for the admission of certain persons to the 
benefits of the National Home for Disabled Volunteer Soldiers, does not in- 
clude members of the Army Nurse Corps within its purview, and in the ab- 
sence of more specific authority for their admission to the home, credit will 
not be allowed for disbursements on their account after June 30, 1928. 
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Decision by Acting Comptroller General Ginn, August 10, 1927: 


There is for consideration the question as to whether credit should 
be allowed in the disbursing accounts of C. W. Wadsworth, general 
treasurer, National Home for Disabled Volunteer Soldiers, for pay- 
ments made on vouchers 1362 and 1363, settlement No. M-23102-W, 
for the period April 1 to June 30, 1926, covering purchases of cloth- 
ing for women admitted to the home as members by reason of their 
prior service as Army nurses, and charged to the annual appropria- 
tion, “For clothing for all branches,” of such home contained in the 
act of February 12, 1925, 43 Stat. 932. 

The authority for admission of certain persons to the benefits of 
the home is found in the act of June 7, 1924, 43 Stat. 519, as follows: 


The following persons shall be entitled to the benefits of the National Home 
for Disabled Volunteer Soldiers, and may be admitted thereto upon the order of 
a member of the Board of Managers, namely: Honorably discharged officers, 
soldiers, sailors or marines who served in the regular, volunteer, or other forces 
of the United States, or in the Organized Militia or National Guard when calied 
into Federal service, and who are disabled by diseases or wounds and who have 
no adequate means of support and by reason of such disability are either 
temporarily or permanently incapacitated from earning a living. 


The language used relative to persons to be admitted follows that 
used in the previous enactment of June 5, 1920, 41 Stat. 905, except 
that the former act required war service. Apparently it was never 
considered until a few years ago that women were admissible to the 
home as members. It is now urged, in view of the beneficent purpose 
of the statute, that the term “officers, soldiers, sailors, or marines” 
should be construed to include all persons who served in a military 
status, including members of the Army Nurse Corps. It appears that 
since 1923, based on an opinion of the Judge Advocate General of the 


Army so construing the statute, women who served as nurses since 


February 2, 1901, have been admitted to the home as members entitled 
to all benefits, and that Spanish-American War nurses are considered 
equally entitled to admission by reason of the provision in the act of 
July 2, 1926, 44 Stat. 796, “That any and all laws applicable to 
women who belonged to the Nurse Corps of the Army after February 
2, 1901, shall apply equally to members of the Army Nurse Corps 
who served under contract between April 21, 1898, and February 2, 
1901.” 

While under the acts of February 2, 1901, 31 Stat. 753, June 3, 1916, 
39 Stat. 171, and June 4, 1920, 41 Stat. 766, the Army Nurse Corps is 
made a component of the Medical Department of the Army, and 
under the act of June 4, 1920, 41 Stat. 767, 787, the members thereof 
are given relative rank with officers of the Ariny and made subject to 
the Articles of War, their pay, allowances, and tenure of service have 
always been especially provided for. While they have been included 
for benefits under inclusive terms such as “all persons serving in the 
military or naval forces” contained in the $60 war service gratuity 
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provision of the act of February 24, 1919, 40 Stat. 1151, generally they 
have been expressly named in statutes designed to include them, to- 
gether with officers, soldiers, etc., for special benefits by reason of 
their service. Thus in the act of March 3, 1919, 40 Stat. 1302, it is 
provided: 

That the Secretary of the Treasury be, and he is hereby, authorized to provide 
immediate additional hospital and sanatorium facilities for the care and treat- 


ment of discharged sick and disabled soldiers, sailors, and marines, Army and 
Navy nurses (male and female), * * *. 


The act of April 15, 1920, 41 Stat. 552, amends section 4878 of the 
Revised Statutes to read, in part, as follows: 

All soldiers, sailors, or marines dying in the service of the United States, or 
dying in a destitute condition after having been honorably discharged from the 
service, or who served, or hereafter shall have served, during any war in which 
the United States has been, or may hereafter be, engaged, * * * may be 
buried in any national cemetery free of cost. * * * Army nurses honorably 
discharged from their service as such may be buried in any national cemetery, 
and, if in a destitute condition, free of cost. The Secretary of War is authorized 
to issue certificates to those Army nurses entitled to such burial. 

To be included in the term “ officers, soldiers, sailors, or marines ” 
describing those admissible under the act of June 7, 1924, supra, to the 
National Home for Disabled Volunteer Soldiers, an Army nurse must 
be either an officer or a soldier. The Articles.of War to govern the 
armies of the United States as contained in the act of June 4, 1920, 
41 Stat. 787, et seg., provide that, among others, the following persons 
shall be subject thereto: 

All officers, members of the Army Nurse Corps, warrant officers, Army field 


clerks, field clerks Quartermaster ee and soldiers belonging to the Regular 
Army of the United States; * * 


The terms “ officer ” and “ soldier ” as used in the Articles of War 
are defined in article 1 thereof as follows: 


(a) The word “officer” shall be construed to refer to a commissioned 
officer ; 

(b) The word “soldier” shall be construed as including a noncommissioned 
officer, a private, or any other enlisted man. 


It was on the day following this enactment that the Congress 
passed the act of June 5, 1920, authorizing the admission of certain 
officers, soldiers, sailors, and marines to the National Home for Dis- 
abled Volunteer Soldiers, the language of which was followed in the 
present statute governing admissions. To hold that the Congress 
intended thereby to include generally all persons serving in the mili- 
tary or naval forces would seem scarcely warranted from all the 
circumstances appearing. 

In view of the situation of several years’ standing that has arisen 
by reason of the administrative construction of the statute, apparently 
not questioned heretofore, leading to the actual admission of a num- 
ber of former Army nurses to the home, the vouchers suspended 
will be passed for credit and expenditures of the same class, if other- 
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wise correct, under appropriations for the current fiscal year will not 
be questioned. The matter is for the consideration of the Congress, 
however, and unless more specific authority than now contained in 
the statutes is granted for the admission of nurses to the home, credit 
will not be allowed for such expenditures after June 30, 1928. 


(A-19165) 


VOLUNTARY PAYMENTS—PROHIBITION INFORMERS 





There is no authority for the reimbursement of an officer of the United States 
for payments made from personal funds to a prohibition informer for his 
services. 


Decision by Acting Comptroller General Ginn, August 12, 1927: 

There is for review settlement No. 0148505, dated January 20, 
1927, whereby was disallowed the claim of R. E. Frith for $96 
claimed as reimbursement of payments made from personal funds 
to a prohibition informer for services rendered in December, 1925, 
and January, 1926. 

Claimant was prohibition administrator and special disbursing 
agent at Los Angeles, Calif. On~ Tom Gray was hired at $8 a day, 
under written contract, to procure certain information for the admin- 
istrator’s office. It is alleged that the informer was without funds 
and that advances were made to him from time to time during the 
course of the employment, but at no time, it is stated, was any ad- 
vance made in excess of what the informer had actually earned at the 
time of payment. The advances or loans appear to have been made 
as follows: By W. W. Anderson, assistant prohibition administrator, 
$50; by James Robb, $41; and by R. E. Frith, prohibition adminis- 
trator, $5. The informer appears to have rendered service December 
14 and 15 and from December 28, 1925, to January 6, 1926, both dates 
inclusive. It is alleged that he could not thereafter be located, but it 
appears that on January 9, 1926, he was in the office of the prohibi- 
tion administrator and signed a contract for further service to be 
rendered from said date to January 27, 1926. No receipts from the 
informer have been submitted to support the claim for reimburse- 
ment. 

The rule is well settled that except for certain personal services, 
such as duly authorized travel expense, payments must be made 
directly to the public creditor by authorized paying officers of the 
United States, and no officer or employee of the Government can 
create a valid claim in his favor by paying obligations of the United 
States from his own funds. See 2 Comp. Gen. 581; 24 Comp. Dee. 155. 
Upon review the disallowance of the claim is sustained. 
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(A-19876) 


CONTRACTS—INSURANCE AGAINST DAMAGES 


There is no authority for the inclusion in a National Guard contract of a stipu- 
lation to the effect that the Government would insure buildings for encamp- 
ment purposes while in process of construction, and there is no legal 
liability on National Guard funds for payment to the contractor of the cost 
of certain restoration made necessary by severe winds and storms. 


Acting Comptroller General Ginn to Maj. Roy E. Decker, United States Prop- 
erty and Disbursing Officer, Maine National Guard, August 12, 1927: 
There has been received by indorsement dated July 27, 1927, your 

request of June 16, 1927, for decision whether under contract dated 

September 1, 1925, you are authorized to pay $171.70 on an approved 

voucher stated in favor of the O. B. Frost Co. as cost of repairs 

made necessary by a storm of wind and rain to several buildings 

under process of construction at Camp Keyes, Augusta, Me., a 

National Guard encampment. 

The claim for payment of the cost of repairs made necessary by the 
unusually severe weather to the buildings then under construction by 
the O. B. Frost Co. is predicated on the following stipulation said 
to be contained in the specifications for the work: 


Insurance: The contractor shall carry liability insurance as required by law, 
or in such amounts as architects require, and shall hold the owner harmless 
from any injuries to persons or properties during the progress of the work. 
The owner shall, during the progress of the work, maintain insurance on said 
work, in his own name and in the name of the contractor, against loss or 
damage by fire, lightning, earthquake, cyclone, or other casualty. The policies 
to cover all work incorporated in the building and all materials for the same 
in or about the premises and shall be made payable to the parties hereto, as 
their interest may appear. 


The contract of September 1, 1925, as transmitted to this office, 
does not contain a copy of the specifications, nor are they referred 
to as having been incorporated therein. However, it may be assumed 
for present purposes that the specifications were inadvertently 
omitted from-the contract and that they contain the above-quoted 
stipulation. In other words, it will be assumed, for the purpose of 
this decision, that it was the intention of the parties to make the 
foregoing stipulation a part of the contract. 

Section 37382, Revised Statutes, provides, with certain exceptions 
not here material, that “ No contract or purchase on behalf of the 
United States shall be made unless the same is authorized by law 
or is under an appropriation adequate to its fulfillment,” and sec- 
tion 3733, Revised Statutes, provides that “No contract shall be 
entered into for the erection, repair, or furnishing of any public 
building, or for any public improvement, which shall bind the Gov- 
ernment to pay a larger sum of money than the amount in the Treas- 
ury appropriated for that specific purpose.” Both contracting 
officers and contractors are chargeable with notice of these provi- 
sions of public law, and there is neither any specific statute author- 
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izing a stipulation in National Guard contracts for payment of insur- 
ance on buildings in process of erection nor any sum appropriated 
therefor in the act of February 12, 1925, 43 Stat. 920, under the 
title “Arming, equipping, and training the National Guard,” the 
appropriation proposed to be charged therewith. It has long been 
the policy of the United States not to insure its property. See 14 
Comp. Dec. 836; 23 id. 297. 

The contracting officer was evidently cognizant of the foregoing 
well-settled principles of law, for he did not secure any insurance 
on the buildings, and the only theory on which payment of the cost 
of restoration could be now made to the contractor would be one 
of breach of the contract stipulation for failure to effect such in- 
surance. However, there could be no liability for the breach of 
such a stipulation unless the stipulation imposed a legal liability 
on the National Guard funds then current. As hereinabove shown, 
such a stipulation was in excess of the authority of the contracting 
officer and therefore void. See Floyd’s Acceptances, 7 Wall. 666. 

Payment on the youcher submitted is not authorized. 


(A-19394) 
CONTRACTS—PERSONAL SERVICES—ENGINEERS 


The hire by contract of engineers to render an opinion as to what, if anything, 
should be done to preserve or protect a Government building is not author- 
ized under an appropriation providing a limited amount for personal 
services in the District of Columbia in the absence of specific legislative 
authority therefor, such appropriation contemplating the procurement of 
such services by direct employment in accordance with civil-service rules 
and regulations and at rates prescribed by the classification act. 


Acting Comptroller General Ginn to the Secretary, Smithsonian Institution, 
August 12, 1927: 


There has been received your letter of August 2, 1927, requesting 
decision of a question presented as follows: 


Some years ago a movement of a keystone of the interior arch on the east side 
of the rotunda of the New National Museum building was discovered. At that 
time the office of the Supervising Architect in the Treasury Department made 
a report, with certain recommendations, giving an opinion as to the cause of 
displacement, and recommending that a careful watch be maintained and move- 
ment, if any, measured from time to time. This has been done, and while the 
movement apparently has lessened, the Supervising Architect has made a fur- 
ther report, in which it is suggested that the condition may be a serious one 
and that a movement of the piers may be in progress without further keystone 
displacement. 

After making a thorough examination the superintendent of this building and 
others associated with him express the opinion that the condition is not. so 
serious as the Supervising Architect holds. To determine the matter we desire 
to obtain the opinion of at least two experienced engineers outside the Govern- 
ment service. 

The appropriation for building repairs, National Museum, 1928, as contained 
in the bill for Executive Office und sundry independent executive bureaus, etc., 
reads as follows: “ For repairs of buildings, shops, and sheds, including all 
necessary labor and material, $13,000, of which amount not to exceed $8,620 may 
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be expended for personal services in the District of Columbia.” Your opinion 
is asked whether the services of engineers as above mentioned can be paid 
legally from this appropriation. 

The matter is one of importance, as if the Supervising Architect is correct an 
appropriation of $35,000 or more must be obtained as soon as possible. 

The authority in the appropriation act of February 11, 1927, 44 
Stat. 1080, to expend a limited amount for personal services in the 
District of Columbia, does not authorize the procurement of such 
services by contract, but contemplates the procurement of such serv- 
ices by direct employment in accordance with civil-service rules and 
regulations and at rates prescribed by the classification act of March 
4, 1923, 42 Stat. 1488. Where there is a Government service qualified 
and available for the work desired it is not permissible to secure its 
performance by outside agencies. 1 Comp. Gen. 409. And the engag- 
ing of experts not in the Government service to express opinions as 
to what should or should not be done in the matter of preserving or 
protecting Government buildings is not authorized in the absence of 
specific legislative authority therefor. 

The question submitted is answered in the negative. 


(A-19055) 
DEEDS—CONSIDERATION 


While the consideration named in a deed may be generally considered as prima 
facie evidence of the sum agreed to be paid for the property so conveyed, 
this may be overcome by clear and convincing evidence to the contrary; 
and where it is established that the agreement preceding the deed was for 
the sale of a lot and the improvements thereon for a total consideration of 
a much larger sum, the failure to name the entire consideration in the 
deed will not prevent the allowance of the claim for the remainder of the 
purchase price so agreed upon. 


Decision by Acting Comptroller General Ginn, August 15, 1927: 

Review has been requested of settlement of March 17, 1927, disal- 
lowing claim No. 0171881, of Albert Gunther and Martha Gunther, 
for $950, as the value of improvements on Kelly administrative site, 
lot No. 1, block 5, town site of Kelly, in Teton County, Wyo., which 
was conveyed to the United States by warranty deed dated June 29, 
1926. 

By the deed in question the claimants, in consideration of the sum 
of $50, conveyed to the United States the above-described piece or 
parcel of land, “together with all and singular the tenements, here- 
ditaments, and appurtenances thereto belonging or in anywise apper- 
taining.” The $50 has been paid, but the claimants now contend 
that that was the agreed price for the lot and that $950 had been 
agreed as the value of the improvements. 

It is a well-established principle of the law of real property that 
the conveyance of a parcel of land with appurtenances conveys the 
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title of and to not only the soil but all buildings and improvements 
attached thereto, unless expressly reserved in the deed. With re- 
spect to the consideration, while the amount named in the deed may 
generally be considered as prima facie evidence of the sum agreed to 
be paid (4 Comp. Gen. 21), this may be overcome by clear and con- 
vincing evidence to the contrary (18 C. J., p. 265; 34 Cyc. 982; 
20 Comp. Dec. 728; 3 Comp. Gen. 821). In support of the request 
for review there are now submitted affidavits by Albert Gunther and 
by four officers or employees of the Forest Service, to the effect that 
the sale was negotiated for the total consideration of $1,000, $950 
being for the improvements, consisting of a first-class log house with 
cement basement and rock foundation, stable, corral, and garage, 
and $50 for the lot; that the reason for the separate price being fixed 
for the improvements and the lot was due to the provisions in the 
act of March 3, 1925, 43 Stat. 1132, prescribing separate limitations 
with respect to the amount which might be expended in any one year 
for the purchase of land for ranger stations, and with respect to the 
purchase price that may be paid for buildings for such stations. It 
is further contended that the drafting of the deed to cover the im- 
provements as well as the lot was inadvertent, and that it was the 
intention to have reserved in the deed the improvements on the land. 
In view of the fact that it has been shown to have been the intention 
to acquire both the lot and the improvements, it must be concluded 
that it was proper to include the improvements in the deed, and that 
the reformation of the deed to exclude the improvements is not 
authorized. Furthermore, such a reformation does not appear neces- 
sary to afford the relief sought in this case. 

The evidence submitted as to the value of the improvements and 
the agreement for their purchase as well as for the purchase of the 
lot establishes conclusively that the consideration of $50 named in 
the deed is not the total consideration mutually agreed upon for the 
lot and the improvements covered by the deed. The claimants hav- 
ing fulfilled their agreement by the conveyance of both lot and im- 
provements to the United States are now entitled to the full con- 
sideration agreed upon, namely, $1,000, less the amount already paid. 

Upon review $950 is certified due claimants. 


(A-17821) 
ARMY PAY—DESERTION 


Where a former soldier apprehended after his enlistment has expired is tried 
by court-martial for war-time desertion and found not guilty, or the charge 
of desertion is removed as erroneously entered, the mam is not a war-time 
deserter. 

Any desertion from the Army subsequent to January 10, 1920, will mot be eon. 


sidered or treated for ses as a deserti th a 
the World War, pay purpo esertion frem the Army durzing. 
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Where a charge of desertion has been contemporaneously entered in the record 
of a soldier and the charge is removed over five years thereafter as errone- 
ously entered, on a medical finding of a constitutional psychopathic state 
which existed at date of original enlistment, such change in the contempo- 
raneous record will not be recognized for pay purposes. 


Acting Comptroller General Ginn to Maj. W. A. MacNicholl, United States 

Army, August 16, 1927: 

There has been received your letter of February 12, 1927, submit- 
ting final statement of Pvt. Fred A. Smith (6461539), Infantry, un- 
assigned, for decision (1) as to the propriety of making payment 
thereon, and (2) if payment is authorized, whether payment should 
be made at the rate of pay prescribed by section 4b of the act of 
June 4, 1920, 41 Stat. 761, or at the rate prescribed by section 9 of 
the act of June 10, 1922, 42 Stat. 629. The final statement shows 
that Smith was accepted for enlistment at Peoria, Ill., and enlisted 
November 9, 1920; was honorably discharged at San Francisco Feb- 
ruary 11, 1927, by reason of “ Certificate of disability, per 3d Ind., 
Hq. 9th C. A., dated Feb. 8/27,” that pay is due from date of enlist- 
ment, and itemizes under due soldier “ Entitled to pay as private, 
act June 4/20 for period Nov. 9/20 to Nov. 21/20, and as private, 
act Jun. 10/22 for period Aug. 31/26 to date of discharge,” and for 
clothing, $4.78. ‘The final statement contains the following notation: 

Due United States for—Deserted Nov. 21/20 at Ft. McDowell, Calif. Accounts 
at date of desertion: Due P. Ex. Jefferson Bks., Mo., ten and 00/100 ($10.00) 
dollars. Due P. Ex. McDowell, Calif., five and 00/100 ($5.00) dollars. Due 
US QM Property sixty-four and 03/100 ($64.08) dollars. Apprehended and 
returned to Mil. control Aug. 31/26 at Ft. McDowell, Calif., while serving 
fraudulently under the name of Pvt. Fred Adams, 6534164, Inf., Unasgd. Not 
tried. Charge of desertion removed as erroneously made, per par. 5, S. O. No. 
11, Hq. 9th C. A., dated Jan. 20/27. AWOL Nov. 21/20 to Aug. 31/26. Due 
U. S. under the Fraud. Enlmt. of Pvt. Fred Adams, 6534164, Inf., Unasgd., for 
Clo. overdrawn thirty-three and 45/100 ($33.45) dollars. Date of Adams’ Enlmt. 
Aug. 19/26. Never paid as Adams. Enlmt. of Adams dropped as of Aug. 30/26. 

REMARKS: Disability: Constitutional psychopathic state, inadequate person- 
ality, associated with periods of amnesia. Bntitled to travel pay. Time lost 
under the 107th Article of War: 2,109 days (AWOL Nov. 21/20 to Aug. 31/26). 

It is stated that the records of the War Department show that 
Smith’s original enlistment of November 9, 1920, was for a period: 
of three years. The enlistment having been for three years, or for 
practical purposes 1,095 days, it is not correct or accurate to state it 
as absent without leave from such enlistment 2,109 days, or 5 years 
284 days. Having served a portion of the enlistment, the absence 
without leave, so far as matters affecting pay are involved, is the 
remaining or unserved portion of the enlistment, and not the entire 
period elapsing between date of departure and date of return. 

In forwarding your request to this office the Chief of Finance 
stated by first indorsement, dated March 19, 1927, in part as follows: 

8. In this connection there is for consideration a certain provision, hereinafter 
quoted, of the joint resolution of March 3, 1921 (41 Stat. 1359), which provision 


was not mentioned in your decision of September 29, 1926 (A-15792), in the case 
of Beecher Roberts, which decision has caused the doubt of Major MacNicholl 
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as to his authority to make settlement in the present case. The legislation in 
question is in the following terms: 

“That nothing herein contained shall be construed as effective to terminate 
the military status of any person now in desertion from the military or naval 
service of the United States.” 

4. The provision of law quoted above operated to continue or preserve Smith's 
military status; and since other laws or regulations fix or specify the manner 
in which a military status shall be terminated normally—that is, by discharge— 
it would seem that on the facts of this case and under the joint resolution of 
Murch 3, 1921, a duty rested on the military authorities to terminate Smith’s 
military status, continued in existence by the joint resolution; and that this 
termination was accomplished by discharge. It is apparently conceded in your 
decision in the Roberts case that military pay follows or is dependent upon, or 
incident to, military status; and since, as -before stated, the joint resolution of 
March 3, 1921, continued Smith’s military status until properly terminated by 
military authorities it would seem that that soldier is rightfully entitled to pay 
for the period covered in his final statement and also to the travel pay 
involved. * * * 


In the cited Roberts decision, A-15792, September 29, 1926, it 
appeared that Roberts, who was in the Army under the selective 
service act of May 18, 1917, 40 Stat. 82, was tried by court-martial 
October 27, 1925, for desertion committed April 21, 1919, and was 
found not guilty. In the present case there has been an administra- 
tive finding (par. 5,8. O. No. 11, Hdqrs. 9th Corps Area, dated Janu- 
ary 20, 1927) that the charge of desertion entered against Smith was 
erroneously entered. In neither case was the former soldier found to 
be a deserter for the purposes of the thirty-ninth article of war, 41 
Stat. 794, which fixes a limitation upon trials for military offenses 
“except for desertion committed in time of war, or for mutiny or 
murder.” The reference to the joint resolution of March 3, 1921, 
41 Stat. 1359, is probably due to a misconception as to its effect. It is, 
in part, as follows: 


Joint Resolution Declaring that certain acts of Congress, joint resolutions, and proclama- 
a — be construed as if the war had ended and the present or existing emergency 
expire 


* * * ‘That in the interpretation of any provision relating to the duration 
or date of the termination of the present war or of the present or existing emer- 
gency, meaning thereby the war between the Imperial German Government and 

_ the Imperial and Royal Austro-Hungarian Government and the Government and 

people of the United States, in any acts of Congress, joint resolutions, or 

proclamations of the President containing provisions contingent upon the dura- 
tion or the date of the termination of such war or of such present or existing 
emergency, the date when this resolution becomes effective shall be construed 
and treated as the date of the termination of the. war or of the present or 
existing emergency, notwithstanding any provision in any act of Congress or 
joint resolution providing any other mode of determining the date of such 
termination. And any act of Congress, or any provision of any such act, that 
by its terms is in force only during the existence of a state of war, or during 
such state of war and a limited period of time thereafter, shall be construed 
and administered as if such war between the Governments and people aforesaid 
terminated on the date when this resolution becomes effective, any provision of 
such law to the contrary notwithstanding: * * * Provided, however, That 

nothing herein contained shall be construed as effective to terminate the mili- 

tary status of any person now in desertion from the military or naval service of 

the United States, nor to terminate the liability to prosecution and punishment 
under the selective service law, approved May 18, 1917 (Fortieth Statutes, page 

76), of any person who failed to comply with the provisions of said act, or of 

acts amendatory thereof: * * *%, 
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This joint resolution merely established a date when the technical 
state of war should be considered as terminated, notwithstanding pro- 
visions in other laws fixing a method. of determining the end of the 
war, as, for example, section 4 of the act of June 15, 1917, 40 Stat. 
217, which provided: 

That the service of all persons selected by draft and all enlistments under 
the provisions of the act entitled “An act to authorize the President to increase 
temporarily the Military Establishment of the United States,” approved May 
eighteen, nineteen hundred and seventeen, shall be for the period of the war, 
unless sooner terminated by dischargé or otherwise. Whenever said war shall 
cease by the conclusion of peace between the United States and its enemies in 
the present war, the President shall so declare by a public proclamation to that 
effect, and within four months after the date of said proclamation or as soon 
thereafter as it may be practicable to transport the forces then serving without 
the United States to their home station, the provisions of said act, in so far as 


they authorize compulsory service by selective draft or otherwise, shall cease 
to be of force and effect. 


The joint resolution of March 3, 1921, neither defined nor created 
“military status” nor provided for its continuance or termination. 
The language quoted by the Chief of Finance is largely a safeguard 
against interpretation or construction that it terminated liability for 
the military offense of war-time desertion. If, under war laws or 
other laws, the military status had theretofore terminated, the act 
does not revive the status. The existence*or nonexistence of a mili- 
tary status was left to be determined by the facts of a case under the 
laws creating and applicable to that status. In the present case, 
Smith was not in service under any of the war statutes to which the 
joint resolution was addressed. He was in the service by voluntary 
enlistment under the peace-time laws for enlistments in the Regular 
Army, which had been suspended by the act of May 18, 1917, and 
which were reestablished with modifications by the act of February 
28, 1919, 40 Stat. 1211, authorizing the resumption of voluntary 
enlistments in the Regular Army. The joint resolution cited is in no 
way applicable to the facts of this case nor to that of Roberts. There 
was jurisdiction to apprehend him under the circumstances of being 
absent without leave or tentatively in desertion until his status was 
determined by formal military procedure. In substance, there was a 
military charge against him which gave the right to apprehend him 
to have the legality of the charge determined. If the man was not a 
deserter, as was true in both cases, he was not a “eserter and there 
was no jurisdiction to hold him. The proposition that would be pre- 
sented by what is urged in these cases is that a man can be not a 
deserter for the purpose of criminal jurisdiction and punishment 
and yet be a deserter for the purpose of creating a military status 
on which rights to pay may be based. Nothing affecting pay status 
followed from the apprehension. The assertion of jurisdiction where 
none existed does not, of course, affect the status of the man. 
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While in this case there was no desertion and the assumed military 
status did not exist, the cases presented here in connection with pre- 
sumptive pay rights are apparently on the ground that any desertion 
from the Army between November 11, 1918, the date of the armistice 
with Germany, and March 3, 1921, the date of the joint resolution, 
was desertion during war. It may be well, therefore, to consider to 
what extent that view is tenable in connection with payments of pub- 
lic funds to those so deserting. A state of war isa fact. It may come 
into existence without formal declaration, 7 Moore’s Dig. Int. L. 171, 
although it is customary for nations to formally declare the existence 
of a state of war. See, for example, the joint resolution of April 6, 
1917, 40 Stat. 1, which recognizes the existence of a state of war be- 
tween the United States and the Imperial German Government. So, 
also, peace may be restored between belligerents by the cessation of 
hostilities, by the submission of one belligerent to another, and by a 
treaty of peace between the belligerents; a formal declaration that war 
has ceased is not necessary. 3 Phill. Int. L. 772; see also 7 Moore’s 
Dig. Int. L. 336, 

The armistice between the allied and associated powers and Ger- 
many became effective November 11, 1918. In reporting that fact to 
the Congress, the President stated “The war thus comes to an end.” 
A treaty of peace between the allied and associated powers and Ger- 
many was signed June 28, 1919, and became effective as to Germany 
January 10, 1920, “at 4.15 o’clock p. m. by virtue of filing the first 
procés verbal of ratification provided for in article 440 ” of the treaty. 
8 Treaties and Conventions between the United States and other 
powers, 1910-1923, pp. 3329. The military clauses of the treaty pro- 
vided in part: 


ARTICLE 159 


The German military forces shall be demobilized and reduced as prescribed 
hereinafter. 


ARTIOLE 160 


(1) By a date which must not be later than March 31, 1920, the German 
Army must not comprise more than seven divisions of infantry and three divi- 
sions of cavalry. 

After that date the total number of effectives in the army of the States con- 
stituting Germany must not exceed one hundred thousand men, including officers 
and establishments of depots. The army shall be devoted exclusively to the 
maintenance of order within the territory and to the control of the frontiers. 

a a o . * om > 

(2) a - + 

(38) ao 7 * 

The maintenance or formation of forces differently grouped or of other 
organizations for the command of troops or for preparation for war is forbidden. 


Subsequent articles prohibited an increase or required a reduction 
in civilian guards and peace officers; regulated and limited the arma- 
ment, munitions, and war material that might be possessed or manu- 
factured by Germany, prohibited the importation of such material, 
required the discontinuance of compulsory military service, required 











DECISIONS OF THE COMPTROLLER GENERAL 113 


the dismantling of fortifications, etc., and provided for super- 
vision by allied observers to secure compliance with those conditions. 
The armistice of November 11, 1918, had theretofore required the 
surrender of large quantities of armament, munitions, and materials, 
required the evacuation of described territory by German troops, the 
restoration of certain captured property, the surrender of all sub- 
marines, the dismantling of surface naval vessels, etc. In other 
words, peace was substantially established by the complete submission 
of the enemy November 11, 1918, and this was the basis of the Presi- 
dent’s report to the Congress that “'The war thus comes to an end.” 
A similar armistice had theretofore, on November 3, 1918, been con- 
cluded with Austria-Hungary. By a series of circulars commencing 
with No. 73 of November 18, 1918, the War Department initiated the 
demobilization of the Army and by various enactments the Congress 
indicated its understanding that the war had ended; for example, by 
the act of January 7, 1919, 40 Stat. 1052, provision was made for 
furnishing transportation to their homes of civilian employees who 
came to the District of Columbia since April 6, 1917, and whose serv- 
ices were no longer required ; by the act of February 25, 1919, 40 Stat. 
1164, provision was made for the reinstatement of former Govern- 
ment employees who had been drafted or enlisted into the military 
service; by the same act, 40 Stat. 1169, e¢ seg., over fifteen:billions of 
dollars of appropriations for the Military Establishment were re- 
pealed ; by the act of March 2, 1919, 40 Stat. 1272, provision was made 
for the equitable adjustment of contracts made during the war “ and 
prior to November 12, 1918”; by the act of March 3, 1919, 40 Stat. 
1309, a “ Victory” loan was authorized; by the act of July 11, 1919, 
41 Stat. 129, the President was authorized to sell real property 
acquired by the United States since April 6, 1917, for Army purposes. 
In the same act the Congress authorized the use of Army supplies 
“to relieve and supply the pressing needs of the peoples of countries 
involved in the late war”; by the act of July 11, 1919, 41 Stat. 157, 
the war-time control of telegraphs was terminated; by the act of 
July 19, 1919, 41 Stat. 232, heads of departments were required, in 
the purchase of supplies and equipment, to secure them from branches 
of the Government “ possessing material, supplies, and equipment no 
longer required because of the cessation of war activities.” By see- 
tion 4 of the same act, page 233, the transfer of records and files “of 
the agencies created for the period of the war” was provided for; 
by section 6, certain appropriations of such war activities were cov- 
ered into the Treasury; by the act of July 26, 1919, 41 Stat. 272, the 
act of March 2, 1913, 87 Stat. 1025, was amended to authorize the 
loan of tents “to recognized organizations of veterans of the late 
World War”; the act of September 3, 1919, 41 Stat. 283, revived 
6752°—28-——8 
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the office of General of the Armies of the United States, authorized 
the appointment to such office of an officer, who “ during the recent 
war” had been especially distinguished in the higher command of 
military forces of the United States on foreign soil. Such examples 
could be multiplied. Sufficient has been cited to show that by the 
legislation of the Congress the end of actual war was clearly 
recognized. 

The joint resolution of March 3, 1921, had for its object the ter- 
mination of authority in the Chief. Executive under certain statutes 
effective during the war. Its language clearly so shows, and that 
resolution is not inconsistent with a state of peace which had become 
effective theretofore. 

The thirty-ninth article of war fixes a limitation upon amenability 
for military offenses, “except for desertion committed in time of 
war or mutiny or murder.” This article has for its purpose the ade- 
quate punishment of one of the greatest military offenses. It is 
classed by the statute in this exception with mutiny and murder. 
The punishment is such as a court-martial may impose; that is, it 
may be punished by death. There are many military reasons for 
such severity, but they all rest upon the existence of an actual, not 
a theoretical or technical enemy. See War Department publication 
Military’ Justice During the War, Government Printing Office, 1919, 
page 35, et seg. So far, therefore, as matters of pay are concerned 
and until there has been a judicial determination otherwise, desertion 
from the Army subsequent to January 10, 1920, the effective date of 
the treaty of June 28, 1919, will be treated and considered by this 
office as desertion in time of peace and action will be accordingly. 
You are not authorized to pay the voucher. Travel pay is not pay- 
able, the man not having been in the military service at the time of 
his purported discharge. For pay purposes the man is considered a 
deserter in time of peace, the action of Army authorities in “ remov- 
ing” the charge of desertion as erroneously entered, based on a 
pathological condition assumed to have existed over five years before 
not being evidence of er:or authorizing a change of a contempora- 
neous record. 


(A-19034) 


COMPENSATION, ALLOWANCES—TRAVELING EXPENSES TO FIRST 
DUTY STATION 


The field personnel of the Public Health Service payable from the appropria- 
tion for “Pay of Personnel and Maintenance of Hospitals,” having been 
classified pursuant to the act of December 6, 1924, 43 Stat. 704, it is not 
permissible to contract with such employees with a view to increasing 
their compensation by the payment of traveling expenses to their duty 
station, such additional compensation being in contravention of section 2 
of the act of March 2, 1926, 44 Stat. 161. 


er Oe ot © Pee 
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Acting Comptroller General Ginn to the Secretary of the Treasury, August 16, 

1927: 

There has been received your letter of June 23, 1927, requesting 
review of settlement disallowing credit for $14.45 charged on voucher 
55508 in the October, 1926, accounts of J. L. Summers, disbursing 
clerk, Treasury Department, representing reimbursement to Effie J. 
Harrison, a nurse in the United States Public Health Service,, of 
expenses incurred in traveling from Little Rock, Ark., where she 
took the oath of office, to New Orleans, La., her first duty station. 

It is urged that this employee became entitled to reimbursement 

for the expenses in question by reason of her appointment or contract 
of employment which, it is claimed, was authorized by section 196, 
Revised Statutes, and which provided for— 
* * * compensation at the rate of $1,800 per annum, less such deductions 
as shall be made for quarters, subsistence, or laundry when furnished in kind, 
in accordance with schedule of valuations approved by the Secretary of the 
Treasury. and actual and necessary traveling expenses, _— with trans- 
portation from place of appointment to first station * * 

While it was prior to the fiscal year 1925 permissible for the heads 
of departments and independent establishments to contract with 
employees, when the compensation was payable from lump-sum 
appropriations, for the payment of compensation to include the right 
to reimbursement of traveling expenses incurred in proceeding to 
their first duty station, such practice is no longer permissible when 
the employment is in a field service which has been classified 
accordance with the act of December 6, 1924, 43 Stat. 704, or subse- 
quent legislation. Said act included specific appropriations to enable 
the adjustment of salaries paid from the appropriation for “ pay of 
personnel and maintenance of hospitals,” Public Health Service, 43 
Stat. 710, and in section 2 of the act of March 2, 1926, 44 Stat. 161, 
it was provided: 

Those civilian positions in the field services under the several executive de- 
partments and independent establishments, the compensation of which was 
fixed or limited by law but adjusted for the fiscal yenr 1925 under the authority 
and appropriations contained in the act entitled An act making additional 
appropriations for the fiscal year ending June 30, 1925, to enable the heads of 
the several executive departments and independent establishments to adjust the 
rates of compensation of civilian employees in certain of the field services,” 
approved December 6, 1924, may be paid under the applicable appropriations 
for the fiscal year 1927 at rates not in excess of those permitted for them under 
the provisions of such act of December 6, 1924. 

It thus appears that the service to which the nurse was a daiginebiod 
has been classified. See 5 Comp. Gen. 156. The salaries having been 
fixed by such classification it is not permissible to contract for pay- 
ment from the appropriation in question for any additional compen- 
sation in the guise of traveling expenses not authorized by the laws 


and regulations governing the reimbursement of traveling and sub- 
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sistence expenses while absent from headquarters in an official travel 
status. It is a well-established rule that in the absence of a lawful 
contract of employment so providing all employees must place them- 
selves at their first duty station at their own expense. 4 Comp. Gen. 
641; 5 id. 987. 

The case cited by you, 6 Comp. Gen. 1438, is not applicable to the 
Public Health Service nurses as the service involved in that case— 
the Bureau of Foreign and Domestic Commerce—had been authorized 
: by a law to pay the transportation and subsistence expenses of fam- 
ilies and effects of employees in “ going to and returning from their 
posts.” See act of January 5, 1923, 42 Stat. 1113, referred to in that 
decision. 

The payment of traveling expenses to Nurse Harrison in reporting 
to her first duty station was, therefore, not authorized. Upon review 
the settlement is sustained. 


NED eae 


(A-18816) 


CONTRACTS, SUPPLEMENTAL—ADDITIONAL EXPENSES INCURRED 
IN DELIVERING MOTOR RAIL CAR PURCHASED 





Where, under a contract providing for the construction of a motor rail car, 
delivery to be made f. o. b. contractor’s plant, a supplemental agreement 
was entered into whereby an experienced employee of the contractor was to 
accompany the said car to its destination and remain there sufficient time to 
supervise the placing of the car in service and give instruction to the Alaska 
Ruilread in its eperation, no provision having been made in the original 
contract therefor, payment of the expenses incurred in accordance with the 
terms of the supplemental agreement is authorized. 


Decision by Acting Comptroller General Ginn, August 17, 1927: 

Review has been requested of settlement 056764, dated March 30, 
1927, wherein was disallowed the claim of the J. G. Brill Co. in the 
sum of $1,271.36 as reimbursement of expenses incurred by one of its 
employees in delivery of motor rail car No. 75 to the Alaska Railroad 
under terms of contract dated August 10, 1925, and supplemental 
contract dated December 11, 1925. 

It appears that purchase order No. D-26531, dated August 10, 1925, 
was issued to the J. G. Brill Co. by the Interior Department, Alaska 
Railroad, purchasing department, Seattle, Wash., which called for 
the delivery of one gasoline motor rail car for the sum of $26,750, 
delivery to be made f. o. b. Philadelphia, Pa. The car was shipped 
on December 21, 1925. It appears that prior to the completion of 
the car and the shipment thereof it was arranged between the general 
manager of the Alaska Railroad and the claimant company that an 
employee of said company, duly qualified by experience and training, 
should accompany the said car from Philadelphia, Pa., to its des- 
tination in Alaska and that the employee should remain in Alaska a 
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sufficient length of time to supervise any work that might be neces- 
sary in placing the car in service and to instruct the proper employees 
of the Alaska Railroad in the operation thereof. . This arrangement 
was reduced to writing and a formal contract entered into under date 
of December 11, 1925, which provided in part as follows: 

1. The company agrees to furnish the services of an employee of the company, 
duly qualified by experience and training, to accompany and safeguard a certain 
gasoline motor car known as “Alaska Railroad car No. 107,” constructed by the 
company for the railroad, during the shipment of said car from the works of 
the company at Philadelphia, Pennsylvania, until the arrival of the car at 
Anchorage, Alaska, and to supervise any work that may be necessary on said 
ear afier arrival at Anchorage, for the purpose of placing the car in service. 

2. For the services aforesaid the railroad agrees to pay to the company an 
amount sufficient to cover the salary of the said employee at the rate paid him 
on the rolls of the company from and including the date of entry upon the 
service herein required and during the time of his travel from the works ‘of said 
company to and including the time of his arrival in Anchorage, Alaska, and 
during the time of travel required for his return trip to Philadelphia, Pennsyl- 
vania. The time allowed shall also include any delay on railroad in Philadel- 
phia after the car leaves the works and pending actual movement of the car in 
transportation from that city, and the time spent in Alaska in the performance 
of the services required to be rendered there. 

8. The railroad will also pay the necessary expenses of said employee in per- 
forming the travel and services required; the suid expenses to be adjusted so 
far as may be practicable in accordance with the travel regulations of the 
Alaska Railroad, due consideration to be given, however, to the character of the 
services required and the unusual conditions under which these services will 
be rendered. 

It appears that in pursuance of said agreement a representative of 
the claimant company, one A. H. Cleveland, accompanied the said 
car to Alaska and performed the services called for in the said sup- 
plemental agreement and the amount claimed by the said J. G. Brill 
Co., $1,271.36, which has been reduced by two credit memorandums 
of $12.75 and $116.49, making the total claimed $1,142.12, represents 
the expenses incurred by the said representative in performing the 
services called for in the said supplemental contract of December 11, 


1925. 

As previously noted, the contract called for delivery of the car 
f. o. b. contractor’s plant, Philadelphia, Pa., and there was no provi- 
sion therein which required a representative of the contractor to 
accompany the said car from Philadelphia to Alaska. Since the 
supplemental contract imposed on the contractor a duty and obliga- 
tion in connection with the delivery and installation of the equip- 
ment not imposed under the original contract, and as the considera- 
tion stipulated in the supplemental agreement to be paid by the Gov- 
ernment for said additional service appears to be just and reasonable, 
payment in accordance with the terms of said agreement is author- 
ized as a part of the purchase price of the car. See decision of March 
15, 1924, A-648, 

Upon review the sum of $1,142.12 is certified due the J. G. Brill Co. 
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(A-19253) 
VETERANS’ BUREAU—INSURANCE—REVIVAL 


Uncollected disability’compensation otherwise properly payable, which accrued 
during the period the beneficiary was an enrolled as distinguished from 
a transferred member of the Naval Reserve Force, may be applied as 
premiums toward reviving insurance under section 305 of the World War 
veterans’ act, as amended by the act of July 2, 1926, 44 Stat. 799. 

The words “hereafter revived” appearing in the proviso added to section 305 
of the World War veterans’ act by the act of July 2, 1926, 44 Stat. 799, 
800, authorizing revival of insurance by application as premiums of uncol- 
lected disability compensation, wherein is named a restricted permitted 
class of beneficiaries, mean insurance which is revived or reinstated by 
the affirmative action of the Veterans’ Bureau subsequent to July 2, 1926, 
and any such insurance is subject to the restricted permitted class named 
in the statute. (No longer followed. See 7 Comp. Gen. 650.) 

Installments of insurance revived after the death of the insured under section 

305 of the World War veterans’ act, as amended by the act of July 2, 1926, 

44 Stat. 799, which would have accrued in favor of the insured during his 

lifetime as for permanent total disability, are not payable to the death 

beneficiary within the restricted permitted class named in the statute or 
to the estate of the insured, but shall remain unpaid. 


Acting Comptroller General Ginn to the Director, United States Veterans’ 
Bureau, August 17, 1927: 


Consideration has been given to your letter of July 16, 1927, and 
supplemental letter of July 29, 1927, with inclosure, submitting the 
case of Hardin Neal Cox, deceased, C—1,092,208, and requesting deci- 
sion of several questions under section 305 of the World War vet- 
erans’ act relative to the revival of war-risk insurance by the applica- 
tion as premiums of uncollected disability compensation. 

You state in part as follows: 


Hardin Neal Cox entered the naval service on July 8, 1918, and was released 
from active duty on February 15, 1919, but not finally discharged until 
September 30, 1921. Disability compensation was claimed by him in July, 1922, 
and an award of compensation to him was first approved in December, 1922. 

While in the active service application was made by this veteran within the 
time limit for $10,000.00 term insurance, for which his mother, now shown to be 
dependent, was the designated beneficiary. The records of the bureau show 
that the term insurance lapsed for the failure to pay the premium due April 
1, 1919, and no premium payments were made thereafter during the veteran's 
lifetime. Mr. Cox died on May 14, 1926, and left a will, now probated, by 
which he gave and bequeathed to a brother, W. Cane Cox, all of his property, 
“ineluding my insurance, my adjusted compensation,” and all sums due at 
death from the United States Government. 

It is not necessary to set out all of the disability ratings which were made in 
this case, but it may be stated that by reason of a rating of permanent and total 
disability effective December 12, 1922, this bureau held under section 408 of the 
war risk insurance act, as it then stood, that the lapse of the insurance had been 
prevented through the medium of uncollected compensation. The bureau 
aetually approved an award of permanent and total disability benefits on April 
19, 1923, prior to the veteran’s death, and this action was in accord with the 
precedents of the bureau then in force. 

The award of the permanent and total disability benefits was canceled be- 
cause of your decision of May 10, 1923, to the effect that a claimant in receipt 
of naval retainer pay, aS was the case with Mr. Cox, was not entitled to compen- 
sation for the period during which the naval retainer pay was received. In this 
case the bureau had previously considered compensation for a period during 
which the retainer pay had been received as available for the purposes of section 
408 of the war risk insurance act. Upon the receipt of your decision, just cited, 
the award of the permanent and total disability benefits of this insurance was 
therefore terminated. 
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Section 212 of the World War veterans’ act, June 7, 1924, contained the proviso 
that compensation under title 11 of said act should not be paid while the person 
is in receipt of active service or retirement pay. This section of the World War 
veterans’ act was amended on July 2, 1926, so as to make the proviso just re- 
ferred to effective as of April 6, 1917, the beginning of the World War period. 

* * on * +. 

Your decision is requested upon the various phases relative to this insurance 
herein indicated, the principal of which may thus be summarized: (1) As to the 
availability of compensation during the receipt of retainer pay as uncollected 
compensation; (2) whether the insurance is to be regarded only as insurance 
hereafter revived so as to be subjected to the restricted permitted class of 
beneficiaries, but if it is not so to be regarded whether the change of beneficiary 
by will to the veteran’s brother may be recognized; (3) whether, assuming that 
the insurance is to be regarded as hereafter revived, the original beneficiary, 
namely, the dependent mother, may be recognized; (4) whether an award of 
remaining accrued disability benefits may now be approved in favor of the vet- 
eran’s estate; (5) whether the beneficiary of the insurance would be entitled 
only to such installments of insurance as remain after the veteran’s death or 


whether such beneficiary under your decision of July 5, 1919, would be entitled 
to the full 240 installments. 


The various views set forth with respect to the several questions 
submitted have been given consideration in arriving at the conclu- 
sions stated herein, but it is not deemed necessary to answer or dis- 
cuss such views in detail. You also quote from an opinion of the 
Attorney General dated July 24, 1926, relative to question (1): 

Section 305 of the World War veterans’ act of June 7, 1924, as 
amended by section 16 of the act of July 2, 1926, 44 Stat. 799-800, 


provides as follows: 


Where any person has heretofore allowed his insurance to lapse, or has can- 
celed or reduced all or any part of such insurance, while suffering from a 
compensable disability for which compensation was not collected and dies or 
has died, or becomes or has become permanently and totally disabled and at 
the time of such death or permanent total disability was or is entitled to com- 
pensation remaining uncollected, then and in that event so much of his insur- 
ance as said uncollected compensation, computed in all cases at the rate pro- 
vided by section 302 of the war risk insurance act as amended December 24, 
1919, would purchase if applied as premiums when due, shall not be considered 
as lapsed, canceled, or reduced; and the United States Veterans’ Bureau is here- 
by authorized and directed to pay to said soldier, or his beneficiaries, as the 
case may be, the amount of said insurance less the unpaid premiums and inter- 
est thereon at 5 per centum per annum compounded annually in installments as 
provided by law: Provided, That insurance hereafter revived under this section 
and section 309 by reason of permanent and total disability or by death of the 
insured, shall be paid only to the insured, his widow, child or children, depend- 
ent mother or father, and in the order named unless otherwise designated by 
the insured during his lifetime or by last will and testament. 


The questions submitted will be answered in the order stated : 

(1) The Navy Department has reported that Hardin Neal Cox was 
an enrolled member of the Naval Reserve Force. In decision of 
September 30, 1926, 6 Comp. Gen. 223, wherein was reconsidered the 
decision of May 10, 1928, 2 Comp. Gen. 743, to which you refer, in the 
light of the amended statute, it was stated : 


The decision was correct under the law then in force. Section 212 of the 
World War veterans’ act, as amended by the act of July 2, 1926, 44 Stat. 798, 
provides: . 

* * * “That compensation under this title shall not be paid while the 
person is in receipt of uctive-service or retirement pay, this proviso to be 
effective as of April 6, 1917." * * * 
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The word “active” was first added by the World War veterans’ act of July 
7, 1924, 43 Stat. 623, but not made retroactive by that statute. The act of 
July 2, 1926, supra, made the provision retroactive from April 6, 1917. Addi- 
tion of the word “active” before the word “service” has the effect of remov- 
ing the prohibition against payment of disability compensation to those enrolled 
members of the Naval Reserve Force under the act of August 29, 1916, on 
inactive duty whose retainer pay was termed “service” pay in the former 
decision of this office. That decision, in so far as concerns such reservists, is 
no longer controlling. 


Accordingly, uncollected disability compensation otherwise prop- 
erly payable, which accrued during the period the beneficiary was an 
enrolled member of the Naval Reserve Force, may be applied as 
premiums toward reviving insurance under section 305 of the statute. 
However, the distinction between enrolled members and transferred 
members of the Naval Reserve Force, as set forth in said decision, 
should not be overlooked in applying the provisions of section 305 
of the statute. The cited opinion of the Attorney General did not 
make such a distinction, but from the use of the term “nominal sum ” 
used therein when referring to the amount of retainer pay received 
by the reservists, it is believed that the Attorney General intended to 
give consideration in said decision only to enrolled members who do 
receive only a nominal sum as retainer pay. Transferred members 
receive a substantial sum as retainer pay, which has been referred 
to in said decision as reduced “retirement” pay, within the meaning 
of section 212 of the World War veterans’ act. 

(2) The proviso to section 305, above quoted, wherein the phrase 
“hereafter revived ” first appears, was added by the act of July 2, 
1926, supra. Thus the phrase refers to the date of July 2, 1926. 
The change in section 212 of the statute which had the effect of 
authorizing payment of disability compensation to enrolled members 
of the Naval Reserve Force while in receipt of retainer pay prior to 
June 7, 1924, was made in the same statute of July 2, 1926. It is 
obvious, therefore, that there could have been no insurance properly 
revived under section 305 of the statute until after July 2, 1926, by 
the application as premiums of disability compensation which accrued 
prior to June 7, 1924, when the beneficiary was an enrolled member 
of the Naval Reserve Force and in receipt of retainer pay. The 
insurance in this case, therefore, must be considered as revived after 
the enactment of July 2, 1926, and therefore subject to the restricted 
permitted class of beneficiaries named in the statute. The change of 
beneficiary from his mother to his brother by the insured in his will 
may not be recognized for the reason that the brother is not within 
the restricted permitted class. 

In arriving at the answer to this question (2), consideration has 
been given to the opinion of the Attorney General dated June 22, 
1927, a copy of which you have forwarded, wherein it was held that 
the words “hereafter revived” as used in section 305 of the statute, 
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refer only to insurance which matures by death or happening of per- 
manent total disability after July 2, 1926, and, consequently, that 
insurance in cases in which the death or permanent disability occurred 
prior to said date is not affected by the provision in the act of July 2, 
1926, naming a restricted permanent class of beneficiaries, regardless 
of the fact that the action by the bureau in awarding, reinstating, or 
reviving the insurance was not taken until after July 2, 1926. The 
theory on which the views of the Attorney General are based appears 
to be that the death or happening of permanent total disability com- 
pletes the chain of events or all the conditions precedent mentioned 
in the statute to authorize revival of insurance. The word “revived ” 
is a verb, denoting action, not a condition as construed by the Attor- 
ney General, and when coupled with the word “hereafter” clearly 
contemplates some definite action to be taken by the Veterans’ Bureau 
after July 2, 1926. The action is the determination or finding by 
the Veterans’ Bureau that all of the conditions of the statute have 
been met, including whether there is available uncollected disability 
compensation for application as premiums, and the making of the 
award. The Congress unquestionably intended the word “revived ” 
in the sense of reinstated, which requires the action of the bureau to 
become effective. There appears no sound reason for attributing to 
the word “revived” any unusual meaning contrary to what was 
obviously intended. Particularly in this case do the words require 
the insurance to be considered as revived after July 2, 1926, for the 
reason above stated, viz, that it was not until after that date there 
existed authority of law for application as insurance premiums dis- 
ability compensation accruing to a member of the Naval Reserve 
Force prior to June 7, 1924. By the amendment in the statute of 
July 2, 1926, making section 212 retroactively effective, the Congress 
in effect recognized that prior thereto no disability compensation for 
any period prior to June 7, 1924, was properly payable to a member 
of the Naval Reserve Force and would not have been available for 
application as insurance premiums. 

(3) It is understood that no wife or child survived the insured. 
If not, the dependent mother may be recognized as the beneficiary of 
the insurance lawfully revived as the person authorized to take in the 
order of preference fixed in the statute. It is not necessary to 
consider her status as the original designated beneficiary. 

(4) and (5) These two questions may be considered together. The 
order of preference of beneficiaries of revived insurance fixed in the 
statute, naming the insured first, recognizes the maturing of insur- 
ance by the permanent total disability. But the section does not 
provide for payment to the death beneficiary of installments due and 
payable during the lifetime of the insured which were not received 
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by him. Under ordinary insurance accrued unpaid installments dur- 
ing the lifetime of the insured would be payable to the personal 
representative of the insured. Section 305 clearly intended some 
other disposition of such installments than is authorized under the 
regular war-risk insurance. Said section of the statute dealing with 
revived insurance was purposely made restrictive. Evidently the 
Congress recognized the gratuitous nature of revived insurance and 
sought as far as practicable to limit the payments thereunder to the 
persons who would have been directly deprived of the proceeds and 
the financial assistance thereof by reason of the lapse of insurance. 
Because of the gratuitous nature of revived insurance it may not 
reasonably be held that there is any survival of right to payment in 
favor of the estate of any of the restricted permitted class mentioned 
in the statute, including the estate of the insured. Accordingly, if 
the insured is not alive when the insurance is revived so as to receive 
installments which would have been payable to him in his lifetime 
during a rating of permanent total disability, there is no authority 
under the restrictive terms of the statute to pay such installments 
either to the estate of the insured or to the death beneficiary, but such 
installments should remain unpaid. There is nothing in the decision 
of July 5, 1919, cited by you which has a direct bearing on the ques- 
tions herein submitted. The dependent mother would be entitled 
only to such installments of insurance as accrue after the veteran’s 
death. 

I note from your letter.,of July 29, 1927, that the suit in the Cow 
case has been revived and is now pending in the Supreme Court of 
the District of Columbia. In view of that fact, no payment should 
be made of any insurance in said case for the present. 


(A-18939) 
GENERAL SUPPLY SCHEDULE—PURCHASES FOR FIELD SERVICES 


Purchases made by an executive department or establishment at Washington, 
D. C., for delivery at Washington for distribution to a field service of the 
department or establishment ure purchases for the use of an executive 
department or establishment within the meaning of the act of June 17, 1910, 
86 Stat. 531, and must be made from a contractor on the general supply 
schedule, in the absence of an actual exigency that would prevent the 
delivery of the supplies in time for the needs of the service. 


Decision by Acting Comptroller General Ginn, August 17, 1927: 

The Doubleday-Hill Electric Co. applied June 10, 1927, for review 
of settlement of May 26, 1927, which disallowed its claim 0108883 (z) 
for the price of three electric fans to the extent that such price ex- 
ceeded that for which the fans could have been purchased from a 
contractor listed upon the general schedule of supplies. 
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The facts in this case show that on July 22, 1926, the Bureau of 
Foreign and Domestic Commerce received a cablegram from its office 
at Rome, Italy, requesting three oscillating fans, 100 volt, alternating 
current, to be forwarded with an employee of the bureau who was 
scheduled to sail July 28, 1926. Bids were invited from four Wash- 
ington firms, but only two bids were received, that of the Doubleday- 
Hill Electric Co. offering immediate delivery at $24.50 each, and 
that of the Carroll Electric Co. delivery to be made in one day at a 
cost of $22.50 each. The award was given to the Doubleday-Hill 
Electric Co. and the fans were delivered to the department in Wash- 
ington and were shipped by the Government to New York by express 
on the same day, July 22, 1926. 

Similar fans to those purchased are listed upon the general schedule 
of supplies for the fiscal year 1927, item No. 6072 (b) (3) at a price 
of $16.25 each, the contractor being the General Electric Co., of 
Schenectady, N. Y. This contract calls for delivery in from 1 to 15 
days. 

The act of June 17, 1910, 36 Stat. 531, requires all supplies for 
executive departments or other establishments at Washington to be 
contracted for and purchased through the General Supply Com- 
mittee. These provisions are applicable to purchases covering the 
needs of departments or establishments for use in Washington, D. C., 
and also apply to purchases covering the needs of field services of 
such departments or establishments where such needs are met by 
distribution from Washington. 18 Comp. Dec. 751; 19 id. 547; 
A-15999, November 20, 1926. Such purchases are authorized to be 
made from dealers other than the general supply contractor only 
when it is shown that the outside dealer could effect delivery at an 
earlier date than could the general supply contractor, and that the 
interests of the Government would not permit of the delay incident 
to obtaining the article from the general supply contractor. No such 
conditions are shown in this case. No facts are reported of efforts to 
secure the delivery of the fans from the general supply contractor, 
and, Schenectady being closer to New York.than is Washington, it 
can not be assumed that delivery could not have been effected from 
the general supply contractor in ample time to accompany the 
employee sailing July 28, 1926. 

There could be allowed on the claim under the circumstances, if 
anything, no more than the price at which the fans could have been 
purchased from the General Electric Co., that is, $16.25.each, or a 
total of $48.75, which amount was allowed in the settlement in 
question. 

Upon review the settlement must be and is sustained. 
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(A-19397) 
ADVERTISING, NEWSPAPER—DELEGATION OF AUTHORITY 


The provision of section 3828 of the Revised Statutes that advertising in 
newspapers shali be obtained only pursuant to the written authority of the 
head of the department concerned does not require that he shall personally 
select the newspaper or personally authorize the publication of the adver- 
tisement in each specific instance, and where a subordinate official, to 
whom authority for placing advertising has been delegated, directs a field 
officer by telegram to place an advertisement, such order may be accepted 
as constituting a substantial compliance with the requirements of the 
statute. 


Acting Comptroller General Ginn to the Secretary of the Interior, August 18, 
1927: 
Receipt is acknowledged of your letter of July 30, 1927, as follows: 


There is enclosed herewith for your consideration a voucher in favor of The 
Timberman in the amount of $5.20. 

The voucher is submitted (1) because the fund, “ Expense account, timber,” 
from which payment is to be made is not carried on the books of the Treasury 
Department, and (2) because the authorization is by telegram and not on 
printed Form 1-427a, which is the order for advertising approved by the Comp- 
troller of the Treasury January 18, 1912. This latter order is required by the 
chief disbursing clerk of the Department of the Interior before the certificate on 
the face of the voucher may be signed by the chief clerk of the department. 

In view of these facts it is requested that you audit the voucher in accordance 
with the data enclosed and return it to this department in order that same may 
be submitted to the superintendent of Klamath Indian Agency for payment if 
approved. 


Section 3828, Revised Statutes, provides: 


No advertisement, notice, or proposal for any executive department of the 
Government, or for any bureau thereof, or for any office therewith connected, 
shall be published in any newspaper whatever, except in pursuance of a written 
authority for such publication from the head of such department; and no bill 
for any advertising or publication shall be paid unless there be presented with 
such bill a copy of such written authority. 


This section contemplates and provides that no advertisement for 
the Government shall be published by any newspaper except on the 
written order of the head of the department or on the written order 
of some subordinate official who has the written authority of the head 
of the department to give such order, and that no bill for advertising 
shall be paid unless accompanied by a copy of the specific authority 
for the same. 2 Comp. Gen. 459; 19 Comp. Dec. 628. 

No information is submitted showing the capacity in which Mr. 
Meritt acted in authorizing the superintendent of the Klamath 
Indian Agency to place the advertisement, or whether the Secretary 
of the Interior had delegated to him authority to order the placing of 
advertisements. Neither does it appear what authority was con- 
tained in the letter of March 9, referred to in the telegram of April 
13, 1927, addressed to Superintendent Arnold. 

Assuming, however, that the authority required by section 3828, 
Revised Statutes, for the placing of necessary advertising has been 
delegated by the Secretary of the Interior to Mr. Meritt, then, in 
view of the fact that the duties of such officer and the circumstances 
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involved in the instant matter rendered it impracticable for him per- 
sonally to select the specific newspaper in which the advertisement 
should be placed, the direction given by telegram to the superintend- 
ent of the Klamath Indian Agency and the subsequent placing of the 
advertisement by that officer, under date of April 13, 1927, may be 
accepted as constituting a substantial compliance with the require- 
ments of the statute. 

The mere fact that the authorization for the advertisement was 
given by telegram, instead of on printed Form 1-427a, does not pre- 
clude payment, as a telegram may be regarded as a written order 
within the meaning of section 3828, Revised Statutes. 


(A-19449) 


OSAGE INDIANS—MAINTENANCE AND EDUCATION OF MINOR 
CHILDREN 


A restricted Osage Indian allottee receiving his or her full income accumulating 
in the future under the act of February 27, 1925, 43 Stat. 1008, may be 
paid in addition thereto, from the unpaid income that had theretofore 
accumulated, a quarterly allowance for the maintenance and education of a 
minor child if it is found by the Secretary of the Interior that such 
payments are for the benefit of the Indian. 


Acting Comptroller General Ginn to the Secretary of the Interior, August 20, 
1927: 


I have your letter of August 3, 1927, inclosing a letter of July 29, 
1927, from the Commissioner of Indian Affairs and requesting deci- 
sion whether a restricted Osage allottee is entitled to receive an 
annuity for the support of her minor unallotted child when she is 
receiving her full income under the provisions of the act of February 
27, 1925, 43 Stat. 1008. 

The facts giving rise to the question are stated in the letter of the 
Commissioner of Indian Affairs as follows: 


Beulah Tucker Marshall is of one-eighth degree Indian blood, twenty-two 
years of age, and the mother of an unallotted child. She is a restricted Indian, 
but under date of December 9, 1926, authority was granted the superintendent 
to pay Mrs. Marshall her full future annuity payments beginning with the 
December, 1926, payment. Mrs. Marshall demands the $500 payment for the 
support, maintenance, and education of her minor child in addition to her 
full payments, and the superintendent has requested instructions regarding this 
matter. 


Section 1 of the act of February 27, 1925, under which the question 
appears to arise, provides, in part, as follows: 


That the Secretary of the Interior shall cause to be paid at the end of each 
fiscal quarter to each.adult member of the Osage Tribe of Indians in Oklahoma 
having a certificate of competency, his or her pro rata share, either as a mem- 
ber of the tribe or heir or devisee of a deceased member, of the interest on trust 
funds, the bonus received from the sale of oil or gas leases, the royalties there- 
from, and any other moneys due such Indian received during each fiscal quarter, 
including all moneys received prior to the passage of this Act and remain- 
ing unpaid; and so long as the accumulated income is sufficient the Sec- 
retary of the Interior shall cause to be paid to the adult members of said 
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tribe not having a certificate of competency $1,000 quarterly, except where such 
adult members have legal guardians, in which case the amounts provided for 
herein may be. paid to the legal guardian or direct to such Indian in the discre- 
tion of the Secretary of the Interior the total amounts of such payments, how- 
ever, shall not exceed $1,000 quarterly except as hereinafter provided; and 
shall cause to be paid for the maintenance and education, to either one of the 
parents or legal guardians actually having personally in charge, enrolled or 
unenrolled, minor member under twenty-one years of age, and above eighteen 
years of age, $1,000 quarterly out of the income of each of said minors, and 
out of the income of minors under eighteen years of age, $500 quarterly, and 
so long as the accumulated income of the parent or parents of a minor who 
has no income or whose income is less than $500 per quarter is sufficient, shall 
cause to be paid to either of said parents having the care and custody of such 
minor $500 quarterly, or such proportion thereof as the income of such minor 
may be less than $500, in addition to the allowances above provided for such 
parents. Rentals due such adult members from their lands and their minor 
children’s lands and all income from such adults’ investments shall be paid to 
them in addition to the allowance above provided. All payments to legal 
guardians of Osage Indians shall be expended subject to the joint approval in 
writing of the court and the superintendent of the Osage Agency. All payments 
to adults not having certificates of competency, including amounts paid for each 
minor, shall, in case the Secretary of the Interior finds that such adults are 
wasting or squandering said income, be subject to the supervision of the super- 
intendent of the Osage Agency: Provided, That if an adult member, not hav- 
ing a certificate of eompetency so desires, his entire income accumulating in the 
future from the sources herein specified may be paid to him without supervi- 
sion, unless the Secretary of the Interior shall find, after notice and hearing, 
that such member is wasting or squandering his income, in which event the 
Secretary of the Interior shall pay to such member only the amounts herein- 
before specified to be paid to adult members not having certificates of com- 
petency. The Secretary of the Interior shall invest the remainder, after pay- 
ing the taxes of such members, in United States bonds, Oklahoma State bonds, 
real estate, first mortgage real estate loans not to exceed 50 per centum of the 
appraised value of such real estate, and where the member is a resident of 
Oklahema such investment shall be in loans on Oklahoma real estate, stock in 
Oklahoma building and loan associations, livestock, or deposit the same in 
banks in Oklahoma, or expend the same for the benefit of such member, such 
expenditures, investments, and deposits to be made under such restrictions, 
rules, and regulations as he may prescribe: * * *, 


The act thus provides, first, for the payment of all funds due an 
adult member of the Osage Tribe of Indians when such Indian has a 
certificate of competency; second, to adult Indians not having cer- 
tificates of competency, payment of an allowance not exceeding $1,000 
quarterly payable either to the Indian or to his guardian if one has 
been appointed; and, third, if an adult member not having a cer- 
tificate of competency so desires the entire income accumulating in 
the future may be paid to him or her without supervision unless the 
Secretary of the Interior finds after notice and hearing that the mem- 
ber is wasting or squandering the income. 

As to minor children, the section quoted provides that when the 
enrolled or unenrolled minor member of the Osage Indian Tribe has 
an income of his own, there shall be paid to either one of the parents 
or the legal guardian having the actual custody of the minor, $1,000 
quarterly if the minor is under 21 and above 18 years of age, and $500 
quarterly if under 18 years of age, for the purpose of maintenance 
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and education of such minor, payable out of the income of the minor. 
With respect to m‘nor Osage children who have no income or whose 
income is less than $500 per quarter, it is provided that so long as the 
accumulated income of the parent or parents is sufficient, payments 
may be made to the parent having the legal custody of the child in 
the sum of $500 quarterly or in such proportion as the income of the 
minor may be less than $500. 

This last provision relating to the payment of $500 for the main- 
tenance and education of a minor member from the accumulated in- 
come of the parents must be taken as applicable only in cases where 
the parent is a restricted adult member of the Osage Tribe, particu- 
larly in cases where the restricted allottee is limited to receive under 
the second class above referred to the sum of $1,000 quarterly. It 
could not logically have any application to cases in which the adult 
member has a certificate of competency and has been paid all of the 
funds due or accruing for the reason that in such cases there is no 
accumulated income from which the allowance of the minor can be 
paid. Furthermore, the $500 for the care and custody of the child is 
authorized to be paid in addition to the restricted sum of $1,000 per 
quarter, not in addition to the entire quarterly income of the parent. 

In cases such as the one here presented where the Indian has no 
certificate of competency but is paid the full income accumulating in 
the future, there remains unpaid the income which had theretofore 
accumulated in excess of the payments made at the rate of $1,500 
per quarter, and while the provision of the statute, swpra, under 
which the sum of $500 per quarter was paid for the care and custody 
of the child prior to December, 1926, is no authority for the contin- 
uance of such payments after December, 1926, the act provides that 
the Secretary of the Interior may expend that part of the accumu- 
lated income remaining unpaid for the benefit of the Indian. It 
has been held that under such authority the alimony awarded by a 
court of competent jurisdiction to the divorced wife of a restricted 
Osage Indian may be paid. 5 Comp. Gen. 861. No reason appears 
why the same rule should not apply in a case as here involved if it is 
deemed by the Secretary of the Interior for’ the benefit of the Indian 
whose funds are involved that her unpaid income that had accumu- 
lated up to December, 1926, should be paid to and used by her at the 
rate of $500 per quarter for the care, maintenance, and education of 
her child. 

The question submitted is answered accordingly. See in this con- 
nection decision of October 28, 1925, A~-11387; and 5 Comp. ‘en. 476. 
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(A-14297) 
JUDGMENTS—INTERNAL REVENUE—INTEREST 


While section 1117b of the act of February 26, 1926, 44 Stat. 120, authorizes the 
allowance of interest to date of rendition of judgment, or to date of entry 
of final judgment in event such judgment is reviewed by an appellate court, 
neither said section nor the act of September 30, 1890, 26 Stat. 537, author- 
izes the payment of interest during the interval between the date of 
judgment and the date petition for certiorari is denied. 


Decision by Acting Comptroller General Ginn, August 20, 1927: 

May McKinney and William Ayer McKinney, executors of the 
estate of Henry Nelson McKinney, deceased, requested review of set- 
tlement No. 0172493, dated March 16, 1927, wherein was disallowed 
their claim for interest from May 3, 1926, date judgment was entered 
by the Court of Claims in May McKinney et al., ewecutors, v. United 
States, No. D-867, to October 25, 1926, date on which the Supreme 
Court of the United States denied the Government’s petition for a 
writ of certiorari to review the judgment. The disallowance was on 
the ground that there was no legal authority for payment of the 
interest claimed. 

The judgment was for refund of taxes erroneously collected by the 
Commissioner of Internal Revenue from the estate of the decedent 
and the Court of Claims allowed interest of $13,937.44 from the dates 
of payment of the various sums aggregating the principal of 
$34,460.25 to May 3, 1926, date of judgment, under the provisions of 
section 1117b of the act of February 26, 1926, 44 Stat. 120, as follows: 

In any judgment of any court rendered after the enactment of the Revenue 
Act of 1926 * * * for any internal-revenue tax erroneously or illegally 
assessed or collected, or for any penalty collected without authority or for any 
sum which was excessive or in any manner wrongfully collected, under the 
internal-revenue laws, interest shall be allowed at the rate of 6 per centum per 
annum upon the amount of such tax, penalty, or sum, from the date of the pay- 
ment or collection thereof to the date of entry of such judgment or, if such 
judgment is reviewed by an appellate court, to the date of entry of final 
judgment. 

The United States submitted pursuant to section 3b of the act of 
February 13, 1925, 43 Stat. 939, a petition to the Supreme Court of 
the United States for a writ of certiorari to review the judgment 
but its petition was denied October 25, 1926. A transcript of the 
judgment was filed May 6, 1926, in the Division of Bookkeeping 
and Warrants, Treasury Department. The settlement under review 
allowed interest, as stated in the judgment of the Court of Claims, 
from the dates of payment of the several sums aggregating $34,460.25, 
the principal of the judgment, to May 3, 1926, but interest is claimed 
from the latter date to October 25, 1926, under the provisions of sec- 
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tion 1117b of the act of February 26, 1926, supra, and the act of 
September 30, 1890, 26 Stat. 537, as follows: 

** * on judgments in favor of claimants which have been appealed by the 
United States and affirmed by the Supreme Court, interest, at the rate of four 
per centum per annum, shall be allowed and paid from the date of filing the 
transcript of judgment in the Treasury Department up to and - including the 
date of the mandate of affirmance by the Supreme’ Court. * * 

However, the act of September 30, 1890, authorized the payment 
of interest when a judgment of the Court of Claims was appealed by 
the United States and there was a mandate of. affirmance by the 
Supreme Court of the United States. As this case was neither ap- 
pealed nor affirmed by said court, the act of 1890 does not afford any 
authority for the payment of the claimed interest. 

Equally inapplicable is section 1117b of the act of February 26, 
1926, swpra, for it authorizes payment of interest to the date of entry 
of judgment—which has been done—or “if such judgment is re- 
viewed by an appellate court, to the date of entry of final judgment.” 
There has been no review of the final judgment of May 3, 1926, of 
the Court of Claims in this case. A denial of a writ of certiorari by 
the Supreme Court of the United States does not constitute either an 
affirmance or a review of a judgment, for that court said in Hamilton 
Shoe Company v. Wolf Brothers, 240 U. S. 251, at page 258, the 
refusal of the extraordinary writ of certiorari “ is in no case equivalent 
to an affirmance of the decree that is sought to be reviewed.” 

This conclusion is apparently conceded by claimants, but they 
contend it was the intention of the law to allow interest as a penalty 
on the United States for delays resulting from the action of the 
Government in attempting to have a judgment reversed and that this 
delay obtains whether such action be by appeal or by certiorari, and 
that since the act of February 13, 1925, supra, abolished appeals from 
the Court of Claims and substituted certiorari therefor, it should be 
considered that a denial of a petition for certiorari is equivalent to 
an affirmance on appeal for the purpose of paying interest during the 
interim between the date of the judgment of the lower court and the 
denial of the petition. However, it is to be observed that section 
1117b of the act of February 26, 1926, is subsequent in point of time 
to the act of February 13, 1925, and had it been the intention to pay 
interest during such interim provision to that effect. doubtless would 
have been made in said section, Even if such a provision was inad- 
vertently omitted therefrom, its inclusion would be legislation, and 
this office is without authority to legislate. 

It results that the settlement must be, and is, affirmed, 

6752°—28-——-9 
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(A-19479) 


FOREIGN SERVICE OFFICERS—LEAVE OF ABSENCE IN THE UNITED 
STATES 






































A Foreign Service officer is not entitled to salary or expenses incident to 
leave of absence in the United States for the period between the expira- 
tion of the authorized leave and the date on which it is necessary for him 
to depart from his home in order to take passage on the vessel by which 
he is to proceed to his station, and he may not by going from his home to 
the port of embarkation at an earlier date than is necessary to board 
the vessel place upon the Government the obligation to bear his salary or 
expenses while awaiting the sailing of the vessel. 


Acting Comptroller General Ginn to the Secretary of State, August 20, 1927: 

There has been received your letter of August 4, 1927, file U 123 
Sh 35/4, in which you request decision as to whether payment may 
be made of salaries to Foreign Service officers on leave in the United 
States for the time between the expiration of their leaves of absence 
and the date of sailing for their posts on the first vessel available 
after the expiration of their leaves, even though they do not proceed 
to the port of embarkation immediately after the expiration of their 
leave, 

Section 1742, Revised Statutes, provides as follows: 


No diplomatic or consuiar officer shall receive salary for the time during 
which he may be absent from his post, by leave or otherwise, beyond the term 
of sixty days in any one year; but the time equal to that usually occupied in 
going to and from the United States in case of the return, on leave, of such 
diplomatie or consular officer to the United States may be allowed in addition 
to such sixty days. 


By construction the phrase “in going to and from the United 
States ” has been held to include the time necessary to go to and from 
the officer’s home in the United States. It has also been held that if 
an officer does not begin his journey to his post on or before the 
expiration of his leave, his right to compensation ceases on the date 
his leave expires and he is in a nonpay status until he does begin the 
return journey and that— 

Subject to the maximum fixed by law and regulation, a consular officer 
returning from authorized leave of absence is entitled to compensation for such 
time only as is necessarily spent in travel from his residence to his post of 
duty. This inciudes only such time prior to the sailing of his vessel as is 
necessary for him to travel from his home to the port of departure. If he 
remains at home or elsewhere not in transit for any period of time beyond the 


60 days’ leave allowed by law, he is not entitled to compensation for such period 
of time. (27 Comp. Dec. 420.) 










I have, therefore, to advise you that a Foreign Service officer after 
the expiration of his leave does not automatically revert to a duty 
status entitling him to pay and allowances, but it is only in those 
cases where it is necessary to begin his journey immediately upon 
expiration of his leave in order to make connection with the vessel 
upon which he is to sail that he is continuously in a status entitling 
him to the pay and allowances fixed by law. In other words, the fact 
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that no vessel is available immediately upon the expiration of his 
leave does not entitle an officer to salary or expenses for the time 
between the expiration of the leave and the time he necessarily leaves 
or would have had to leave his home in order to sail on a certain 
vessel selected for his journey. If it is impossible for him to sail 
from the port of embarkation immediately upon his arrival there 
und he leaves home upon the expiration of his leave, the Government 
is not liable for his expenses while he is awaiting the sailing of the 
vessel, and it is immaterial whether he awaits the sailing of the vessel 
at his home or goes to the port of embarkation and awaits it there. 
If he does not care to be in a nonpay status he should arrange to sail 
on a vessel leaving the United States earlier, so as to be able to sail 
:mmediately upon his arrival at the port, even though he has to 
forego a part of his leave in order to do this. 

Answering your question specifically, a Foreign Service officer is 
not entitled to salary or expenses during the period between the 
expiration of an authorized leave of absence with pay and the date 
on which it was necessary for him to depart from his home in order 
to take passage on the vessel by which he is to proceed to his station. 

In the case of Thomas P. Sherman, cited by you in your submis- 
sion, you are advised that the payment of the salary of this officer and 
the expenses of himself and his family while he was in New York 
awaiting the departure of the vessel on which he sailed is not author- 
ized, as it was not necessary that he proceed to New York at the time 
he did in order to sail on the vessel on which his passage had been 
provided for. 


(A-19371) 


VETERANS’ BUREAU—INSURANCE—REVIVAL 


Compensation as for a greater degree of disability than actually existed, but 
to which the beneficiary was entitled, between the date the lesser degree 
of disability was determined and the first of the third calendar month 
next succeeding, under the terms of section 205 of the World War veterans’ 
act, and additional disability compensation due a beneficiary under the 
statute because of having a wife, are properly considered as “ compensation 
remaining uncollected” and are available for premiums to revive insurance 
under the terms of section 305 of the statute. 

War-risk insurance may not be regarded as revived under section 305 of the 
World War veterans’ act, as amended by the act of July 2, 1926, 44 Stat. 
799, by the application of disability compensation which has actually been 
paid to the insured, even though the payment to him was not made until 
after the effective date of a rating of permanent total disability. (No 
longer followed. See 7 Comp. Gen. 630.) 


Acting Comptroller General Ginn te the Director, United States Veterans’ 
Bureau, August 20, 1927: 


Considerat:on has been given to your letter of July 28, 1927, re- 
questing decision (1) whether disability compensation which was 
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payable only by reason of the provisions of section 205 of the World 
War veterans’ act is available as uncollected compensation for the 
purpose of reviving insurance under section 305 of the statute; and 
(2) whether the additional disability compensation payable under 
the statute because the beneficiary has a wife may also be regarded 
as uncollected compensation within the meaning of section 305 of 
the statute. 

As involving the questions, you submit the facts in the case of 
James Watson Peacock as follows: 


Your decision is requested upon the case of James Watson Peacock, C—437718, 
in which the principal question presented is whether compensation payable 
only by reason of the provision of section 205 of the World War veterans’ act, 
just concluded, may be considered as uncollected compensation for the purpose 
of section 305 of the World War veterans’ act. 

James Watson Peacock entered the service on May 24, 1918, and on August 
14, 1918, applied for $10,000 term insurance, designating his father and mother 
beneficiaries for $5,000 each. The veteran was discharged on January 9, 1919, 
and his insurance was reported to have lapsed for failure to pay the premium 
due February 1, 1919. On December 31, 1920, an application was made to 
reinstate the insurance, but this application was incomplete and no further 
steps were taken to effect a reinstatement. 

As the result of a claim for compensation, various disability ratings were 
given, and on October 26, 1925, the veteran was rated temporarily totally dis- 
abled by reason of tuberculosis, effective October 22, 1925. Predicated upon this 
rating, compensation was awarded to him at the rate of $80.00 a month as a 
single man. On June 3, 1926, the case was rerated and the temporary total dis- 
ability reduced to temporary partial 75%, effective June 1, 1926. The award was 
amended on June 16, 1926, and the compensation reduced to $60.00 a month (on 
the basis of temporary partial 75%) as of September 1, 1926. This date was the 
first day of the third calendar month subsequent to the month in which the 
reduction was determined. (Section 205 of the World War veterans’ act.) 

On June 19, 1926, the veteran submitted proof that he had married on May 16, 
1926, and he claimed additional compensation by reason of such marriage. The 
regional office amended the award wherein the claimant was given compensa- 
tion at the rate of $90.00 a month from May 16, 1926, to August 31, 1926, and 
$67.50 a month thereafter in accordance with the temporary partial 75% rating. 
The amended award, by reason of the marriage of the claimant, was made Sep- 
tember 25, 1926, and approved September 28, 1926, and payments under this 
award were made. 

On September 21, 1926, claimant’s case was again considered and the veteran 
found permanently and totally disabled from September 21, 1926. 

It would appear from the foregoing facts that the action of the bureau in 
awarding the claimant additiona! compensation on account of his wife from May 
16 to August 31, 1926, on the basis of a temporary total disability, and from 
September 1, 1926, on the basis of a temporary partial disability of 75%, was not 
taken until after the permanent and total rating had been determined, 


While the particular case submitted is for disposition on other 
grounds, the two general questions as stated in the first paragraph 
hereof will be considered and answered. 

Section 305 of the statute authorizes revival of insurance by appli- 
cation of uncollected disability compensation. The two general 
questions submitted relate to the second condition of the statute 
that the insured “ was or is entitled to compensation remaining un- 
collected.” See 6 Comp. Gen. 707; id. 800. It is in general imma- 
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terial under what provision of the statute the same was or is payable 
so long as it remains uncollected. Compensation for a greater degree 
of disability than actually existed, but to which the beneficiary was 
entitled, between the date the lesser degree of disability was deter- 
mined and the first of the third calendar month next succeeding, 
under the termts of section 205 of the statute, was compensation due 
the insured, and if any such remains uncollected, same is available 
to revive the insurance. The same is true of the additional compen- 
sation due and uncollected which is authorized under the statute as 
an extra allowance to a veteran who has a wife. In fact, section 305 
of the statute controlling the revival of insurance expressly states 
that the uncollected compensation shall be “computed in all cases 
at the rate provided by section 302 of the war risk insurance act as 
amended December 24, 1919.” Said section, 41 Stat. 373, authorizes 
payment of an additional amount to a beneficiary who has a wife. 
This additional amount is not paid to the wife but to the beneficiary 
and is as much compensation within the meaning of section 305 of 
the statute as is compensation payable to an unmarried beneficiary. 
Both of the general questions are answered in the affirmative. 
However, it is understood that James Watson Peacock has collected 
all of his disability compensation, and there is nothing in the terms 
of section 305 of the statute, as amended by the act of July 2, 1926, 
44 Stat. 799, which would justify the conclusion that disability com- 
pensation which has in fact been paid to a veteran may be applied to 
revive insurance merely because the Veterans’ Bureau determines 
that a veteran became permanently and totally disabled prior to the 
date said payment of disability compensation was made. In this 
case the veteran apparently did not comply with the requirements 
of law or regulations to reinstate his insurance prior to the date he 
became permanently and totally disabled. During most of the period 
from date of lapse of insurance he was receiving disability compensa- 
tion, which he did not apply to reinstate the insurance. His rating 
of permanent total disability apparently was made September 21, 
1926, of which it is presumed he was promptly notified. Notwith- 
standing this, either on or subsequent to September 28, 1926, he 
received and accepted payment of the additional compensation due 
him because of his marriage. Thus it would appear there are no 
unpaid funds due from the Government to the insured which may 
be applied as premiums toward reinstatement of his insurance, In 
no case is insurance to be regarded as revived under section 305 by 
the application of disability compensation which has actually been 
paid to the insured even though the payment to him was not made 
until after the effective date of the permanent total disability rating. 


SESE IT ARIE EN MS ETT SE 








134 DECISIONS OF THE COMPTROLLER GENERAL 
(A-19470) 


VETERANS’ BUREAU—INSURANCE—AWARDS IN COURSE OF 
PAYMENT 


An award of term insurance made prior to March 4, 1925, to several distributees 
under section 402 of the war risk insurance act, as amended June 25. 
1918, 40 Stat. 615, which erroneously omitted one of the distributees en- 
titled under the law, but which resulted in only one of the other distributees 
receiving more than his share, may not be considered as in course of pay- 
ment to the extent of the individual shares which were correct in amount 
and not in course of payment to the extent of the share which was incor- 
rect in amount, within the meaning of section 303 of the World War vet- 
erans’ act, as amended by the act of March 4, 1925, 43 Stat. 1310, excepting 
awards “in course of payment” on the date of the act from the require- 
ment that payment of the value of the remaining installments of insurance 
shall be made in a lump sum to the estate of the insured upon the death 
of the designated beneficiary; but the award as a whole must be con- 
sidered as unlawful and invalid and therefore as not “in course of pay- 
ment” on March 4, 1925. 


Acting Comptroller General Ginn to the Director, United States Veterans’ 

Bureau, August 20, 1927: 

Consideration has been given your letter of August 4, 1927, request- 
ing decision whether, in the case of Dan Madiarini, deceased, 304775, 
awards made prior to March 4, 1925, to some of the distributees under 
section 402 of the war risk insurance act, which were correct in 
amount but based on an unlawful distribution because of the omis- 
sion of another distributee which affected only the share received by 
still another distributee, may be considered as “in course of pay- 
ment” on March 4, 1925, within the meaning of section 303 of the 
World War veterans’ act, as amended by the act of that date, 43 
Stat. 1310, saving awards in course of payment on the date of the act 
from the requirement that the value of the remaining installments 
of insurance be paid in a lump sum to the estate of the insured upon 
the death of the designated beneficiary. 

The facts and the question involved are stated in your letter as 
follows: 

On May 28, 1918, Dan Madiarini applied for $10,000 term insurance in favor 
of himself, he having enlisted five days previous to the date of the application 
for insurance. The soldier died in service on September 14, 1919, and following 
his death information was requested as to his surviving relativés in order that 
the term insurance might be distributed under section 402 of the war risk 
insurance act as amended. The evidence showed that the veteran bad been a 
resident of Illinois and that he was survived by a mother and father, three 

“a sisters, and two brothers. Although the bureau had sufficient evidence to show 
that the mother was surviving, nevertheless, the insurance was distributed one- 
seventh each to the five brothers and sisters and two-sevenths to the father, 
omitting entirely the veteran’s mother. The error was not discovered until 
after March 4, 1925, and the question arises whether, since the award of the 
father’s share was in error, and since it was awarded to him, nevertheless, 
under a distribution in which the whole of the insurance was involved, the 
payments to the brothers and sisters should be allowed to continue, or whether 


the shares awarded to the brothers and sisters should now stand for payment 
under section 803, World War veterans’ act. 
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The specific question, in other words, is whether the payments to the brothers 
and sisters, being correct in amount and being properly paid to the persons 
entitled thereto, should be allowed to run, or whether the shares of the brothers 
and sisters should. be made subject to section 303, World War veterans’ act 
so that the present value thereof is to be paid in a lump sum to the representa- 
tive of the veteran’s estate. 

This office has definitely adopted the principle that awards made 
prior to March 4, 1925, to a number of distributees entitled to take 
on account of the death of the insured or of the designated bene- 
ficiary, as for instance under section 402 of the war risk insurance act 
as amended June 25, 1918, 40 Stat. 615, should be considered as an 
entirety, or as one award, within the meaning of section 303 of the 
World War veterans’ act, and not as a number of individual awards 
to the several distributees. If the distribution was lawfully made 
but payments were withheld from one or more of the individual dis- 
tributees for some reason that would not have affected the validity 
of the distribution, the award to all of the distributees is to be con- 
sidered as in course of payment on the date of the act. See the 
Matchett case, 5 Comp. Gen. 924. But if the distribution was unlaw- 
ful, the award based thereon should not be considered as in course 
of payment on the date of the act. In decision of August 23, 1926, 
6 Comp. Gen. 152, 154, it was stated : 


Obviously the principle of the Matchett case would not be applicable to an 
invalid award to several distributees based on an error in the distribution of 
insurance either because of a mistake of law or because of the discovery of 
some relative entitled to a share of whom the bureau had no previous knowl- 
edge. In such a case there was in fact no valid award made prior to the pas- 
sage of the act, Accordingly, in the second type pf cases described in your sub- 
ove the award may not be considered “in course of payment” on March 
4, ; 


Such is the situation in the present case. There was no valid 
award distributing the insurance under section 402 of the war risk 
insurance act, supra, for the reason that one of the persons entitled 
thereunder, the mother, was omitted from the distribution. The fact 
that only the share of the father was affected by the error, and that 
the shares of the brothers and sisters would have remained the same 
upon correction after March 4, 1925, to include the mother, does not 
render the original award of distribution lawful in part and unlaw- 
ful in part. The general principle announced in the above-cited 
decisisons requires that the award be considered either as lawful or 
unlawful in its entirety. In this case the award was unlawful in its 
entirety. See decision of July 22, 1927, A~19197, in the case of Ignos 
Dumblauskas, 7 Comp. Gen. 57. 

You are advised, therefore, that the value of the remaining install- 
ments of all of the insurance, including the shares of the brothers 
and sisters, should be paid in a lump sum to the person duly qualified 
as the representative of the estate of the insured, 
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(A-18794) 
RETIREMENT DEDUCTIONS—REFUND—SUBROGATION 


Retirement deductions made from the pay of a civil-service employee under the 
act of May 22, 1920, 41 Stat. 619, should be paid to the employee upon his 
separation from the service, even though a surety has paid the amount of 
shortages under the employee’s bond, the principle of subrogation not 
being applicable to retirement deductions. (Distinguished by 7 Comp. Gen. 
305.) 


Comptroller General McCari to the Secretary of the Interior, August 22, 1927: 

There has been received your letter of June 8, 1927, with accom- 
panying papers, requesting decision whether under the act of May 
22, 1920, 41 ‘Stat. 619, retirement deductions made from the salary 
of Edgar R. Wilson up to January 31, 1926, as an employee of the 
War Department and of the United States Veterans’ Bureau, may 
be paid to him when a surety has paid an amount in excess of the 
deductions to make good funds intrusted to him for safekeeping by 
patients of the United States Veterans’ Bureau, which funds are 
alleged to have been embezzled by him prior to his separation from 
the service. 

The act of May 22, 1920, supra, provided, generally, for deduction 
from the pay of civil-service employees to constitute a fund from 
which might be paid certain stipulated annuities after their retire- 
ment. Sections 11 and 14 of said act provided as follows: 


Sec. 11. That in the case of an employee in the classified civil service of the 
United States who shall be transferred to an unclassified position, and in the 
case of any employee to whom this act applies who shall become absolutely 
separated from the service before becoming eligible for retirement on an annu- 
ity, the total amount of deducti®ns of salary, pay, or compensation, with accrued 
interest computed at the rate of 4 per centum per annum, compounded on June 


30 of each fiscal year, shall, upon application, be returned to such em- 
Ployee. * * * 


Sec. 14. That none of the moneys mentioned in this act shall be assignable, 
either in law or equity, or be subject to execution, levy, or attachment, garnish- 
ment, or other legal process. 

Assuming that the United States was under a duty to preserve the 
money effects of veterans in United States Veterans’ Bureau hos- 
pitals and that embezzlement thereof makes the embezzler liable to 
the United States therefor, that liability has been discharged in this 
instance by the surety and the United States is not concerned with 
the arrangement between the principal and the surety. The only 
theory upon which a surety would have a legal claim for payment 
from the United States of moneys due a defaulting principal as an 
officer or employee of the Government would be that the surety by 
making good the amount of the principal’s shortage would be subro- 
gated to the right of the Government with respect to any amount 
otherwise due from the Government to the principal. No such 
right of subrogation can be recognized in such a case as is here pre- 
sented for the reason that under the provisions of section 14 of the 
act, supra, the funds here involved are not assignable, either in law 
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or equity, or subject to execution, levy, or attachment, garnishment, 
or other legal process. Admittedly, the United States is not indebted 
to the surety on account of the payment made by the surety to the 
United States pursuant to the terms of the bond. Such indebtedness 
as there may be in the matter is that of Wilson to the surety and, 
under the terms of the act of May 22, 1920, supra, his retirement deduc- 
tions can not be used to satisfy that indebtedness either in whole or 
in part. 

Answering your question specifically, you are advised that payment 
of the retirement deductions made from the salary of Wilson may be 
paid to him subject to the restrictions and conditions of the law 
applicable thereto, notwithstanding any claim the surety may have 
against him. 

Decisions of this office heretofore holding that retirement deduc- 
tions may be paid to a surety on the bond of the former employee 
under the principle of subrogation only will not be followed hereafter. 


(A-17885) 
PAY—AIDS TO REAR ADMIRALS OF THE NAVY 


A lieutenant of the Navy may be paid additional compensation at $150 per 
annum under the act of May 13, 1908, 35 Stat. 128, if and while serving 
exclusively, under a valid appointment, as the personal and confidential 
aid of a rear admiral, lower half, at the time commandant of a naval 
district. 

Under existing Navy regulations an officer appointed by a rear admiral of the 
Navy as his personal aid is not entitled to any additional pay for serving 
as aid unless and until the appointment is approved by the department; 
the additional pay not to commence in any case prior to the date such 
approval is given the appointment or prior to the date the officer actually 
assumes his duties as aid with the rear admiral. 

Although, by reason of the act of March 4, 1913, 37 Stat. 892, officers of the 
Navy are entitled on promotion to receive the compensation of the higher 
grades from a date anterior to the actual appointments and assumption 
of the duties of the offices to which promoted the offices respectively held 
by the two officers concerned when the services as aid are rendered are for 
consideration in determining whether any right to additional pay accrues 
under the act of May 13, 1908, 35 Stat. 128. 


Decision by Comptroller General McCarl, August 24, 1927: 

Lieut. Charles D. Kirk (SC.), United States Navy, settling the 
disbursing account of Commander C. G. Mayo (SC.), United States 
Navy, applied February 21, 1927, for review of settlements wherein 
credit was disallowed in Commander Mayo’s disbursing account for 
payments of additional compensation at $150 per annum made to 
Lieut. (Junior Grade) and Lieut. R. H. Hillenkoetter as aid to Rear 
Admiral N. E. Irwin from February 24, 1925, to July 31, 1925, and as 
aid to Rear Admiral George C. Day from August 29, 1925, to October 
22, 1925, respectively. 
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Certified copies of orders and reports claimed to establish the 
validity of the payments made have been submitted as follows: 


6 December, 1923 
From: Bureau of Navigation. 
To: Lieutenant (J. G.) Roscoe H. Hillenkoetter, U. 8S. N., U. 8. 8S. 0-2. 
Via: Commander, Submarine Division Hight. 
Subject: Change of duty. 
Inclosure: N. Nav. Slip “B,” to be filled out and returned immediately upon 
reporting for new duty. 

1. In accordance with the following instructions you will regard yourself 
detached from your present station, and from such other duty as may have 
been assigned you; will proceed and report for duty as indicated: 

To the commandant fifteenth naval district for duty. 

2. The Secretary of the Navy has determined that this employment on shore 
duty beyond the seas is required by the public interests. 

/s/ R. H. Leieu, Acting. 
(Confirming despateh of 5 December, 1923.) 


a 


24 Feprvary, 1925. 
From: Commandant. 
To: Lieutenant (J. G.) R. H. Hillenkoetter, U. S. N. 
Subject: Change of duty. 
Reference: (a) Bu. Nav. dispatch orders 6405-1200 of 5 December, 1923. 
(b) Commandant’s third indorsement 16,112-DG of 11 December, 1923. 


1. Reference (a) directed you to report to the commandant fifteenth naval! 
district for duty. You are hereby relieved from the duties assigned you at 
district headquarters by reference (b) and will report to the commandant 
fifteenth naval district for duty as aid to the commandant and for such other 
duties as he may assign. 

N. B. Irwin, 
Rear Admiral, U. 8. Navy, Commandant. 
CC—Bu. Nav.: DSO. 


* * * §8 Jung, 1926. 
From: Commander destroyer squadrons, scouting fleet. 
To: Bureau of Navigation. 
- = * + * * * 

2. The services performed by Lieutenant R. H. Hillenkoetter as aid to the 
commandant 15th naval district during the period mentioned in the basic letter 
were of a personal and confidential nature. 

N. EB. Irwin, 
Rear Admiral, * * 


29 AvucustT, 1925. 
From: Commandant. 
To: Lieutenant R. H. Hillenkoetter, U. 8S. N. 
Subject: Change of duty. 
Reference: (a) Comdt. 15th N. D. letter 16.112-DG of 24 February, 1925. 

1. Upon detachment of Rear Admiral] N. E. Irwin, U. 8. Navy, you are hereby 
detached from duty assigned you in reference (aq) and will report to com. 
mandant fifteenth naval district for duty as aid to commandant. 

/3/ G. ©. Day, 
(Captain, U. 8. Navy). 
CC—Bu. Nav.: DSO. 


nnn eS OTe ee 
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8 Jury, 1926. 

From: Bureau of Navigation. 
To: Lieutenant Roscoe H. Hillenkoetter, U. S. N., aid on staff, commander 

destroyer squadrons, scouting fleet. 
Via: Commander destroyer squadrons, scouting fleet. 
Subject: Approval of orders. 
Reference: Your first indorsement of 8 June, 1926, file L16—4( 4865) . 

1. The action of the commandant fifteenth naval district, under date of 24 
February, 1925, and also under date of 29 August, 1925, in assigning you to duty 
as aid to the commandant, meets with the approval of this bureau. 


/s/ W. R. SHOEMAKER. 
The payments of additional pay at $150 per annum were doubtless 
regarded by Commander Mayo to be authorized by the act of May 13, 
1908, 35 Stat. 128, which provides: 
* * * Aids to rear admirals embraced in the nine lower numbers of that 
grade shall each receive one hundred and fifty dollars additional per annum, 


and aids to all other rear admirals, two hundred dollars additional per annum 
each, * * 


The qualifications essential to entitle an aid to a rear admiral in 
the Navy, either of the upper or lower half, to additional pay under 
this act have been very definitely fixed under sections 1098 and 1466 
of the Revised Statutes, as follows: (1) The officer must not rank 
above a lieutenant, (2) the duty performed must be exclusively and 
strictly personal and of a routine character as contrasted with general 
staff duty, (3) the assignment must be with a particular officer desig- 


nated by name, and (4) the total number of such personal aids assigned 
to any rear admiral shall not exceed three. Crosley v. United 
States, (1903) 38 Ct. Cls. 82, affirmed in part, United States v. Cros- 
ley, (1905) 196 U. S. 327, 49 L. Ed. 497; Miller v. United States, 
(1906) 41 Ct. Cls. 406, affirmed in part, United States v. Miller, (1908) 
208 U. S. 32, 52 L. Ed. 376; Know v. United States, (1917) 52 Ct. Cls. 
22; McLean v. United States, id. 30; Tompkins v. United States, id. 
30; Craven v. United States, id. 30; Palmer v. United States, id. 31; 
Chase v. United States, id. 31; Helm v. United States, id. 32; 34 Op. 
Atty. Gen. 521, and decisions therein cited; 24 Comp. Dec. 336, 570; 
26 id. 249; 6 Comp. Gen. 493; 10 MS. éd. 1204. 

The Navy Register of January 1, 1924, shows Rear Admiral Irwin 
assumed duty as commandant of the fifteenth naval district and 
naval operating base, Canal Zone, December 30, 1922, while holding 
the grade and rank of captain; he was not selected for promotion 
until June, 1924, and the vacancy in the grade of rear admiral to 
which he was ultimately promoted did not occur until December 2, 
1924. It is obvious, therefore, that in December, 1923, when Lieuten- 
ant Hillenkoetter was directed by the Bureau of Navigation to report 
for duty to the commandant fifteenth naval district, it was not con- 
templated he would act as a personal aid toa rear admiral. The order 
of February 24, 1925, hereinbefore quoted, assigning Lieutenant Hil- 
lenkoetter as aid to the commandant clearly indicates the perform- 
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ance of other than personal and confidential duties would be required 
and Rear Admiral Irwin’s indorsement of June 8, 1926, supra, does 
not establish that such duties were exclusive. 

Rear Admiral Irwin was succeeded as commandant fifteenth naval 
district August 29, 1925, by Capt. G. C, Day, who did not become a 
rear admiral until an ad interim appo:ntment and commission in that 
grade was issued to him from the Bureau of Navigation October 30, 
1925. Oath and acceptance were executed November 11, 1925, and the 
Senate confirmed his nomination for promotion to the grade of rear 
admiral December 22, 1925 (Cong. Record, vol. 67, pt. 2, p. 1337). 
Although an officer of the Navy, by reason of the act of March 4, 
1913, 37 Stat. 892, is entitled on promotion to receive the pay and 
allowances of the higher grade anterior to his actual appointment and 
entering upon the office to which he is promoted, it is the office held 
when the services as aid are rendered which determines the right to 
receive additional pay under the act of May 13, 1908, 35 Stat. 128. 
Downes v. United States, 52 Ct. Cls. 237; 23 Comp. Dec. 329. Even 
were it established, therefore, which it is not, that the assignment of 
Lieutenant Hillenkoetter as aid to the commandant by Captain Day 
was a valid assignment and that the duties performed for Captain 
Day as commandant from August 29, 1925, to October 22, 1925, were 
exclusively personal and confidential, it seems clear the payments of 
additional pay for that period before Captain Day was appointed rear 
admiral would have been improper. 

There was no valid assignment of Lieutenant Hillenkoetter, how- 
ever, either as aid to Rear Admiral Irwin or as aid to Rear Admiral 
(then Captain) Day, although Lieutenant Kirk has filed in support 
of his application for review 4 letter from Lieutenant Hillenkoetter 
urging that the case of Frucht v. United States, (1914) 49 Ct. Cls. 
570, and the case of Know v. United States, (1917) 52 Ct. Cls. 22, 
establish the validity of his assignments. 

The case of Frucht was based upon the case of Jones v. United 
States, decided before it on December 1, 1913, 49 Ct. Cls. 16, wherein 
the Court of Claims entirely ignored the historical background for 
the act of May 13, 1908, 35 Stat. 128, and lost sight of the aid (or 
aid-de-camp) with his exclusively personal and confidential duties 
who had theretofore been allowed additional pay under section 1261 
of the Revised Statutes and section 13 of the Navy personnel act of 
March 3, 1899, 30 Stat. 1007, determining in effect that the additional 
pay provided by the 1908 act belonged to anyone, irrespective of 
rank and without regard to his other duties, who might assist a rear 
admiral as a member of his personal staff. In the case of Jones, 49 
Ct. Cls, 16, a lieutenant commander of the Navy, who, pursuant to 
Nayy regulations then in effect, had been appointed an aid on the 
staff of a rear admiral, upper nine, was allowed additional pay at 
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$200 per annum from October 1, 1910, to July 1, 1911. The case of 
Frucht, 49 Ct. Cls. 570, was an extreme application of the Jones case, 
additional pay at $150 per annum having been allowed a lieutenant 
in the Navy for the period November 1, 1910, to October 20, 1911, 
during which he was assigned, pursuant to section 1469 of the Re- 
vised Statutes and article 1567 of the Navy Regulations then in effect, 
“as aid to the commandant (a rear admiral, lower nine), captain of 
the yard, and also as engineer officer of the yard ” at Pensacola, Fla. 

These decisions of the Court of Claims, in so far as they recognized 
the validity of an appointment made :pursuant to regulations pre- 
scribed by the Secretary of the Navy and approved by the President, 
were in harmony with the decision of the court in the case of Miller, 
which was decided in 1906, 41 Ct. Cls. 406, affirmed in part (1908), 
United States v. Miller, 208 U. 8. 82; 52 L. Ed. 376.. Otherwise they 
were contrary in principle to the construction placed contemporane- 
ously on the act of May 13, 1908, 35 Stat. 128, by the accounting 
officers of the Treasury Department and in the Navy Department, 
which construction had theretofore been observed, and although in a 
decision of December 31, 1914, 21 Comp. Dec, 431, Comptroller 
Downey announced his intention of following the court’s decisions 
because the Department of Justice had refused to appeal therefrom 
as he had recommended, he was later prevailed upon by the Secre- 
tary of the Navy to direct that the decisions in the Jones and Frucht 
cases should not be given effect in Treasury Department settlements 
until the Court of Claims had been afforded an opportunity to rule 
on. other similar cases then pending. 21 Comp. Dec. 560, 793; 22 
id. 327. 

After several years’ consideration the court in a series of cases 
decided January 8, 1917, entirely repudiated the construction given 
the act of May 18, 1908, 35 Stat. 128, in the Jones and Frucht cases, 
gave full effect to the construction which theretofore had been given 
the act by the accounting officers and the Navy Department and 
formulated the rules hereinbefore set out for determining the quali- 
fications requisite to entitle an aid of a rear admiral in the Navy to 
the additional pay provided in the act. . 

While in the Know decision, 52 Ct. Cls. 22, 29, the court affirmed 
so much of its decision in the Frucht case as recognized the validity 
of the assignment, it was made clear the assignment was valid merely 
because the regulation of the Secretary of,the Navy then in effect 
made it so and not because of an inherent right of a rear admiral 
commandant to appoint his own aid, and the McLean and Tompkins 
cases, 52 Ct. Cls. 30, and the Palmer case, 52 Ct- Cls. 31, applying 
the Know case, show clearly the allowance of additional pay to Lieu- 
tenant Commander Jones (rank above a lieutenant) and to Lieu- 
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tenant Frucht for acting as aid and captain and engineer officer of 
the yard at Pensacola, Fla., were improper. 

The manner of assignment of those executive aids, whose duties 
are not exclusively personal and confidential, and who, under the 
decisions rendered by the Court of Claims in the Know, McLean, 
Tompkins, Craven, Palmer, Chase, and Helm cases on January 8, 
1917, are not entitled to additional pay under the act of May 13, 
1908, is prescribed by section 1469 of the Revised Statutes and article 
1488 (6) of the Navy Regulations, 1920. These regulations are silent 
with respect to the manner in which personal and confidential aids 
to rear admirals should be assigned. 

The Secretary of the Navy, however, during the period the 1920 
regulations were being formulated issued a circular letter dated June 
28, 1919, to all commanders in chief, force commanders, division com- 
manders, and commandants of all stations, as follows: 


Subject: Detail of officers to duty as aids on staff of flag officers. 

1. Numerous cases have recently arisen where officers have been assigned 
to duty as aid on the staff of a flag officer by authority other than the Secre- 
tary of the Navy. In such cases officers are not entitled to the additional pay 
provided for aids to flag officers until the orders have been approved by the 
Secretary of the Navy. When such orders are subsequently approved by the 
department, additional pay becomes effective only from the date of the approval 
of the Secretary of the Navy, and is not retroactive. 

« o a > * * * 
3. It is contrary to the department’s policy to assign specifically as aids to 


rear admirals afloat any officers other than those designated as flag lieutenant 
and flag secretary. 


4. Only one officer will be assigned to duty as aid to the staff of a rear 
admiral on duty ashore in the United States. 


This letter is quoted in the decision of the Comptroller of the 
Treasury of October 8, 1919, 26 Comp. Dec. 249, and there was strict 
compliance with its terms and the requirements laid down by the 
courts and decisions of this office, in the recent assignment of Lieut. 
Ralph U. Hyde as aid to Rear Admiral B. F. Hutchison, comman- 
dant of the navy yard, Washington, D. C., whose case was the subject 
of a decision of this office January 27, 1927, 6 Comp. Gen. 493. 

Respecting the order of December 6, 1923, from the Bureau of 
Navigation directing Lieutenant Hillenkoetter to report to the com- 
mandant fifteenth naval district for duty, the following language 
used by Hay, Judge, in delivering the opinion of the Court of Claims 
in the Know case, 52 Ct. Cls. 27, 28, 29, is peculiarly applicable: 

* * * Nothing in his orders contemplated his performing the duties of aid 
and he could not become an aid entitled to pay as such under the statute merely 


by being called an aid by his commanding officer or by having the word “aid” 
affixed to his name in the Naval Register. 


. o . * . * * 
Nomination does not mean appointment, and the regulations evidently intend 
that _ Secretary of the mar shall oom upon eee nominations. * * 
- s * 
The mere fact that the ae ek Vit bestia the duties of the position 
does not confer upon him the right to draw the pay attached to it, * * * 
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a naval officer * * .*, while he might have to obey an order of his superior 
officer * * * would do so knowing full well that he would not be entitled 
to additional pay for performing the duties of a position to which he was 
appointed by illegal authority. 

The payments of additional pay made by Commander Mayo to 
Lieutenant Hillenkoetter were palpably unauthorized, and the settle- 
ment disallowing credit therefor must be sustained. 

In reviewing the account it has been noted that credit was inad- 
vertently allowed Commander Mayo for payment of additional pay 
to Lieutenant Hillenkoetter from August 1 to 28, 1925, credit having 
been disallowed but for 41 cents of the $12.50 additional payment 
made in that month. An additional deficiency of $12.09 now appear- 
ing, supplemental settlement will be made to include that item in 
the sum disallowed. 


(A-19368) 


PURCHASES—NEWSPAPERS—NATIONAL ADVISORY COMMITTEE 
FOR AERONAUTICS 


The United States Daily is a newspaper and not a periodical and may not be 
purchased by a Government establishment unless there is an appropria- 
tion providing in specific terms for the purchase of newspapers. 


Decision by Comptroller General McCarl, August 24, 1927: 

J. F. Victory, special disbursing agent, National Advisory Com- 
mittee for Aeronautics, requested July 28, 1927, review of settlement 
K-1713-Ms, dated February 8, 1927, wherein was disallowed credit 
for $15 paid for subscription to the United States Daily, August 1, 
1926, to June 30, 1927, on voucher 205, in his account for August, 
1926. 

In a decision of this office, A-13787, dated April 20, 1926, it was 
held that the United States Daily is a newspaper and not a periodi- 
cal, and consequently could not be purchased under the provisions 
of the act of February 27, 1925, 43 Stat. 1033, making appropriation 
for contingent expenses of the Department of Commerce. 

Section 192, Revised Statutes, as amended by the act of June 22, 
1906, 34 Stat. 449, provides that the amount expended in any one 
year for newspapers for any one department, except the Department 
of State, shall not exceed $100. It has been held that as this statute 
shows an intention on the part of the Congress to restrict and confine 
expenditures in the executive departments on account of newspapers, 
such expenditures should not be made in the absence of specific 
authorization in the appropriation or in some other statute. 1 Comp. 
Gen. 92. And while the statute does not specifically mention Gov- 
ernment establishments not connected with any of the executive 
departments, it has been held that unless expenditures for news- 
papers are specifically mentioned in the appropriation or are other- 
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wise authorized by law, the appropriation is not available therefor. 
3 Comp. Gen. 491. 

The act of April 22, 1926, 44 Stat. 314, making an appropriation 
for the “ National Advisory Committee for Aeronautics, 1927,” does 
not specifically provide for newspapers. 

The decision of February 9, 1924, 3 Comp. Gen. 491, was printed ; 
and while the decision of April 20, 1926, A~13787, holding that the 
United States Daily was a newspaper was not printed, a copy thereof 
was sent to the secretary of the National Advisory Committee for 
Aeronautics in April, 1926. It appears, therefore, that the payment 
here in question, which was made in August, 1926, was made in direct 
contravention of decisions of this office of which it must be presumed 
that the disbursing agent had knowledge. 
Upon review the disallowance is sustained. 


(A-13881) 


CONTRACTS—STANDARD GOVERNMENT SHORT FORM CONTRACT— 
SECTION 3744, REVISED STATUTES 


Standard Form No. 33 promulgated in Bureau of the Budget circular No. 207, 
effective September 1, 1927, throughout the Government service, when prop- 
erly executed, satisfies the requirements of section 3744, Revised Statutes, 
as a contract “reduced to writing, and signed by the contracting parties 
with their names at the end thereof.” 


Comptroller General McCarl to the Secretary of the Interior, August 25, 1927: 

There has been received your letter dated August 13, 1927, inclosing 
a letter of the same date from the Commissioner of Indian Affairs 
requesting decision whether standard Government short form con- 
tract, being Standard Form No. 33, approved by the President July 
29, 1927, and promulgated in Bureau of the Budget circular No. 207, 
effective September 1, 1927, throughout the Government service, may 
be used as in compliance with section 3744, Revised Statutes, which 
provides that— 

It shall be the duty of the Secretary of War, of the Secretary of the Navy, 
and of the Secretary of the Interior, to cause and require every contract made 
by them severally on behalf of the Government, or by their officers under them 


appointed to make such contracts, to be reduced to writing, and fiers by the 
contracting parties with their names at the end thereof; * 


Said Standard Form No. 33 is as follows: 
Standard Form No. 33. 
STANDARD GOVERNMENT SHORT FORM CONTRACT (SUPPLIES) 


(Address) 
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INVITATION 


Sealed bids in ~--___ subject to the conditions on the reverse hereof, will be 
received at this office until ee and then’ yore 
opened, for furnishing the following supplies, and/or services, delivery ___.__- 


(Title) 





Amount 


Cents 


(Date.) 


In compliance with the above invitation for bids, and subject to all the 

_. conditions thereof, the undersigned agrees, if this bid be accepted within 

days from the date of opening, to furnish any or all of the items upon which 

prices are quoted, at the price set opposite each item, and, unless otherwise 

specified, within __.... days after receipt of order, delivery 

Discounts will be allowed for prompt payment as follows: 10 calendar days, 
per cent; 20 calendar days, per cent; 30 calendar days, 

per cent. 


(Name. ) (Title.) 
The conditions referred to in the invitation as being on the reverse 
of the form are as follows: 


CONDITIONS 


1. Unless otherwise specified by the b'dder, items bid on will be considered 
separately or by groups at the option of the purchasing officer. 

2. The United States reserves the right to reject any and all bids and to 
waive any informality in bids received whenever such rejection or waiver is in 
the interest of the United States. 

3. All supplies will be subject to inspection at the time of delivery unless 
otherwise specified. Supplies not conforming to the specifications may be 
rejected and in that event shall be promptly removed by the contractor at his 
expense 


4: Time, in connection with discount offered, will be computed from date 
correct bill or voucher, properly certified by the contractor, is received or 
from actual date of the delivery of the supplies in case the latter date is later 
than the former. The date on which a check is placed in the mail will be 
considered the date of payment. 


6752°—28——10 
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5. In case of error in the extension of prices in the bid the unit prices will 
govern. 

6. In case of default of the contractor the Government may. procure the 
articles or services from other sources and hold the contractor responsible for 
any excess in cost and other expenses occasioned thereby. 

7. Neither this contract nor any interest therein shall be transferred by the 
contractor to any other party. 

8. No Member of or Delegate to Congress or Resident Commissioner shall be 
admitted to any share or part of this contract or to any benefit that may arise 
therefrom, but this provision shall not be construed to extend to this contract 
if made with a corporation for its general benefit. 

















INSTRUCTIONS TO BIDDERS 


1. Samples of items, when required, must be furnished, free of expense, prior 
to the opening of bids, and, if not destroyed, will, upon request, be returned 
at the bidder’s expense. 

2. Prices should be stated in units of quantity specified with packing 
included. 

8. Time of proposed delivery must be stated in definite terms. If time varies 
for different items the bidder shall so state. 

4. If the item bid upon has a trade name or brand, such trade name or brand 
must be stated in the bid. 

























A contract consists of an offer and an acceptance in the terms in 
which made and the requirements of section 3744, Revised Statutes, 
are satisfied by the reduction of the offer and acceptance to writing 
and the signing of same “ by the contracting parties with their names 
at the end thereof.” See United States v. Swift and Co., 270 U. S. 
122. Standard Form No. 33 not only provides for the notification of 
prospective bidders as to the needs of the Government and as to the 
condition under which bids will be received, but provides for the 
statement of the conditions of both the offer and acceptance and for 
the signatures of the contracting parties at the end thereof. The 
standard form, when executed as indicated thereon, may be accepted 
as in compliance with section 3744, Revised Statutes. It is essentially 
different from the proposal and acceptance considered in 3 Comp. 
Gen, 314. ‘ 
Your question is answered accordingly. 


(A-19110) 





RETIREMENT—ERRORS 









IN COMPUTING ANNUITIES—REIN- 
STATEMENT 





Where administrative errors are discovered in reporting the periods of service 
had by annuitants upon which their annuities were based, section 8 of the 
act of July 3, 1926, 44 Stat. 904, does not preclude the reduction or correc- 
tion of the annuity to agree with the service actually had and correctly com- 
puted, and proper steps should be taken to collect the overpayment or 
erroneous payment, making adjustment through installments in connection 
with subsequent annuity payments unless the employee otherwise liquidates. 

Where an employee retired for age under the act of May 22, 1920, 41 Stat. 614, 
was granted an annuity ‘and thereafter it was discovered there were errors 
in the service reported and that he had not sufficient service to entitle him to 

an annuity, there is no authority to reinstate such employee in the Govern- 

ment service, 
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Comptroller General McCarl to the Secretary of the Interior, August 25, 1927: 
There has been received your letter of July 5, 1927, as follows: 


The amendatory retirement act of July 3, 1926 (44 Stat. 904), provided a 
new method for computing annuities and changed slightly the provision of the 
prior law for crediting leave of absence. Section 8 of the new act provides that 
annuities granted under the prior law shall be computed, adjusted, and paid 
under the provisions of the amendatory act, with the express condition, how- 
ever, that the new act shall not be so construed as to reduce the annuity of any 
person retired before its effective date. 

In calling for new reports from the several departments in respect to leaves 
of absence as basis for recomputation of prior annuities in accordance with the 
new act certain discrepancies were developed resulting in a shorter period of 
service subject to credit even when computed under the terms of the old law. 
In such case it seems proper to regard the error as one of fact, consisting of an 
erroneous report of the record service used as bisis for the computation of the 
annuity under the prior law. The questions presented under such circumstances 
may be stated as follows: 

1. May length of service, as computed on the former erroneous report and 
eredited in the adjudication of the old annuity, be reduced so as to affect the 
annuity received prior to July 1, 1926, when the new law went into effect; and 
upon thus finding that the annuity paid was greater than the party was really 
entitled to receive, may he be required to refund the excess? 

2. Where on account of error of fact as to the length of service subject to 
credit under the old law an employee was retired on annuity based on service 
reported and credited as amounting to the minimum period of 15 years, but, as 
Subsequently disclosed, he was not in fact entitled to credit for as much as 15 
years, should the annuity in such case be canceled? 

Under the circumstances mentioned in question 2 this department is reluctant 
to cancel the annuity, While such cancellation would involve only the applica- 
tion of the terms of the old law, and therefore not inhibited by the letter of 
section 8 of the new act, yet a broad view of that section might possibly justify 
the conclusion that Congress intended thereby to prohibit reopening of an 
adjudicated annuity except for the purpose of granting a greater benefit under 
the more liberal terms of the new act. On the other hand, it seems unlikely 
that it was intended to prevent the correction of such mistakes as might have 
been corrected independently of the new law. 

But should such adjudication be reopened for the correction of mistakes made 
by the Government officials through oversight and not resulting from any mis- 
representation or fault on the part of the employee? In such case there is no 
compensating remedy that can be accorded the annuitant. He is out of the 
service and can not be reinstated where he has passed the age for retirement. 
He was retired on the basis of the recognized performance of at least 15 years 
of service, and usually he would not have been retired except in the belief 
that he was entitled to annuity; While the old law, unlike the amended act, 
permitted retirement upon reaching retirement age regardless of the length of 
service, yet in practice where an employee lacked only a little of the minimum 
of 15 years necessary as a basis for annuity, he was generally continued, as 
permitted by the law, for a period sufficient to make up the required time. 
Under the new act such premature separation could be corrected, because it 
would be in contravention of the express terms of the act to invoke the same 
for separation where the required minimum period of service has not been 
performed. 6 Comp. Gen. 366. 

For illustration of the first question I am inclosing copy of decision by this 
department dated May 25, 1927, in the case of Edward Henry Foster, whereby 
he was required to repay nearly $400 because his original annuity, computed 
on an erroneous report of his service, was in excess of the amount to which he 
was entitled as shown by a later report. That decision has not as yet become 
final. 

A case typical of others illustrative of question 2 is where an employee in a 
navy yard was retired on annuity November 3, 1921, on a reported service of 
15 years and 20 days. In making a supplemental report for purposes of adjudi- 
cation and adjustment of the annuity under the new act, the Navy Department 
found that an extended leave period for more than one year had not been 
noticed in making the original report, and the service subject to credit in 
accordance with the last report amounted to only 14 years 4 months and 19 
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days. For. that reason his name was dropped from the roll of annuitants by 
the Commissioner of Pensions. On appeal from that action the claimant points 
out that his separation from the service was predicated on acredit of at least 
15 years of service. He suggests reinstatement in the service for-the purpose 
of curing the defect, but he is now about 73 years of age, Under such circum- 
stances this department would be pleased to hold that the oe adjudication 
should not be disturbed. 

As it appears from your submission that the diffigulties in question 
are not due to any construction of the act of July 3; 1926, 44 Stat. 
904, but to the discovery of administrative errors in reporting the 
periods of service had by annuitants, upon which their annuities were 
based, section 8 of said act does not preclude the reduction or the 
correction of the annuity to agree with the service actually had and 
correctly computed. Where, therefore, it comes to the notice of your 
department that by reason of error in the computation of the period 
of service an annuitant has received a greater amount than he is 
entitled to, the annuity should be reduced to that authorized by law 
and proper steps should be taken to collect the overpayment or 
erroneous payment, making adjustment through installments in con- 
nection with subsequent annuity payments, unless the employee other- 
wise liquidates. 

Where an employee was retired for age, as required under the act 
of May 22, 1920, supra, and on the service reported was granted an 
annuity, but thereafter it was discovered there were errors in the 
service reported and that he had not sufficient service to entitle him 
to annuity, it does not authorize his reinstatement in the Government 
service. 1 Comp. Gen. 279; 4 id. 43; 27 Comp. Dec. 524; id. 828. It 
is understood that where a short period was lacking of 15 years’ 
service, the practice has been to continue the employee in service, 
which would have been done in the instant case but for the adminis- 
trative error in reporting the service. I am constrained that at this 
time the status of the employee should not be disturbed, but it should 
be reported by you to the Congress at its next session, and should it 
not then legalize such retirement with annuity—all such annuity 
payments must forthwith cease. 


(A-19287) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—LOANS TO 
VETERANS 


The fraudulent alteration of an adjusted service certificate by a veteran, of 
which the loaning bank had no notice, whereby a loan was negotiated prior 
to the expiration of two years after the date of certificate, which is the 
earliest date authorized under the terms of the controlling statute, will not 
defeat the claim of the bank under the certificate and note upon the death 
of the veteran without having paid the loan, but the amount of the loan 
with interest should be paid to the bank and charged against the certificate. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

August 26, 1927: 

Consideration has been given to your letter of July 20, 1927, re- 
questing decision whether, under the circumstances hereinafter de- 
scribed, the Veterans’ Bureau should redeem a promissory note made 
by Jules M. Blaine by paying the bank making the loan the amount 
of the note, with interest, and the balance due under the adjusted- 
service certificate to the beneficiary by reason of the maturity of the 
certificate on account of the death of the veteran; or whether the 
claim for redemption of the note should be disallowed and the full 
amount due under the certificate paid to the beneficiary. 

You submit the following statement of facts and circumstances: 


Under date of May 21, 1925, Jules M. Blaine (deceased), a veteran of the 
World War, filed application for adjusted-compensation benefits. Such appli- 
cation was approved and an adjusted-service certificate, A-3575746, certificate 
No. 2685433 was issued to him in the amount of $1,477.00, effective May 1, 
1925. On January 4, 1927, the Bank of Pittsburgh, Pa., made a loan to the 
veteran of $135.53 for six months at 6%, accepting the adjusted-service certifi- 
cate as security. The veteran died March 14, 1927, and the bank presented 
the promissory note and the adjusted-service certificate to the bureau for 
redemption. Upon receipt of such documents in the bureau it was discovered 
that the veteran had altered his certificate by changing the date thereof from 
May 1, 1925, to January 1, 1925, presumably for the purpose of obtaining a 
loan in advance of the date allowed by law, since.the certificate had no loan 
value at the time the loan was actually made by the above bank. 

Section 502 (a) of the World War adjusted compensation act of 
May 19, 1924, 43 Stat. 126, authorizes loans on the basis of adjusted 
service certificates “after the expiration of two years after the date 


of the certificate,” and section 503 of said act provides: 


No certificate issued or right conferred under the provisions of this title 
shall, except as provided in section 502, be negotiable or assignable or serve as 
security for a loan. .Any negotiation, assignment, or loan made in violation of 
any provision of this section shall be held void. 

Facts bringing a loan clearly under these provisions of law un- 
questionably make void a loan made before the expiration of two 
years after the date of the certificate and the loan can not form the 
basis of a legal claim directly against the United States independent 
of the certificate. The provisions mainly-concern where the parties— 
the maker of the loan as well as the borrower—seek to avoid the limi- 
tations of the statutes. The voiding of the loan is not so clear, where 
the borrower alone is the moving party and the other parties are 
shown by the facts to have had no knowledge of the wrong being 
committed by the borrower. The provisions are largely a restric- 
tion and protection of the borrower. If the borrower commits the 
wrong alone he can not directly or indirectly obtain the benefit of 
his own wrong. He can not, if alive, enforce the statutory provisions 
for his advantage, nor, if he be dead, can others invoke the provi- 
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sions in question. It is for the United States to determine whether 
the facts require the loan to be classed as void. ~ 

The facts here show that the alteration was made by the veteran 
and that the bank was not a party thereto. There appears nothing 
to have required the bank to question the certificate. No material in- 
jury to anyone will result from enforcing the loan. The declaring 
the loan void will place the loss upon the bank, with the possibility 
of no money accountability from the wrongdoer unless claim can be 
supported against his estate—personal accountability being impossi- 
ble because of his death. The law contemplated no such result. It 
is a fundamental legal principle that a person can not benefit by his 
own wrong, directly or indirectly. There is suggested a doubt 
whether any rights of a designated beneficiary would be affected, 
but here again the principle maintains that the right is secondary. 
The right of the designated beneficiary to the proceeds of the cer- 
tificate does not attach until the death of the veteran, and where 
an act of the veteran during his lifetime, resulting in a decrease in 
the value of the certificate may be classed as voidable and not neces- 
sarily as void, the certificate may properly be decreased in value. 

You are advised, therefore, that the bank may be paid its loan, 
which amount should be charged against the certificate and the bal- 
ance, if any, paid to those otherwise entitled. 


; (A-19525) 


RETIREMENT—UNCLASSIFIED OFFICERS APPOINTED FROM 
CLASSIFIED POSITIONS 


The fact that an unclassified officer who was appointed from a classified posi- 
tion in the civil service is serving under a presidential appointment of 
four years does not prevent application of the retirement act at any time 
during the four-year term. His basic salary is subject to retirement 
deductions both before he arrived at retirement age during the four-year 
term and subsequent thereto during the period he was retained in the 
service as authorized by the retirement act. Payment is not authorized 
of both retirement annuity and active service pay to such an unclassified 
officer serving under a presidential appointment subsequent to the time he 
arrives at the age of retirement. 


Comptroller General McCarl to W. B. Hamilton, Collector of Customs, August 
26, 1927: 


Consideration has been given to your letter of August 3, 1927, 
submitted in your capacity as disbursing agent, as follows: 


I respectfully transmit herewith my voucher for salary as collector of cus- 
toms for the period August 1 to August 15, 1927, inclusive, for instructions 
as disbursing agent as to whether or not this voucher can be paid without 
deduction for retirement. 

In oflicially requesting your instructions on this point I submit for your 
consideration the following statement of the circumstances affecting my posi- 
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tion as collector of customs, district of San Francisco, under what is known 
as the retirement act of May 27, 1920, as amended, and under the construction 
given that uct by the act of March 27, 1922. 

I was born June 1, 1857. I have been a customs employee in this district 
in various capacities for a period of thirty years and over. I was originally 
appointed to an excepted position, but was included in the classified civil 
service while acting as cashier of customs under an Executive order dated 
November 23, 1904. I remained continuously in the classified service in various 
positions until November 5, 1921, when I assumed the position of collector of 
customs, district No. 28, under presidential appointment confirmed by the U. S. 
Senate, presidential commission dated October 7, 1921. I was reappointed by 
the President for a second term, and am now acting as such collector of cus- 
toms, district No. 28, under commission issued by the President of the United 
States dated Jan. 13, 1926. 

On assuming office under my first appointment as collector of customs on 
November 5, 1921, I addressed a communication to the U. S. Civil Service 
Commission asking that the time I might serve as collector be counted as a 
part of my present period of service under the retirement act, and was advised 
by the president of the commission in letter (file C. R.) dated November 19, 
1921, as follows: “Officers appointed by the President are not within the 
provisiens of the retirement act, and there is no probability that they will be so 
included.” 

Subsequently, in letter dated March 11, 1925, I was advised by the Commis- 
sioner of Pensions, Department of the Interior, with reference to the opinions 
of the Attorney General of the United States, dated January 3, 1924, and De- 
cember 22, 1924, that it was held thut persons who had acquired a competitive 
status in the classified civil service and subsequently had accepted appointment 
by the President to nonclassified positions and had been confirmed by the 
Senate would be regarded as subject to the provisions of the retirement act 
where there had been continuity of service. The Attorney General’s opinions 
were rendered as an interpretation of the provisions of the act of March 27, 1922. 

The Commissioner of Pensions then ruled that it was mandatory upon me to 
comply with the provisions of the retirement act and that I should make pay- 
ment to the retirement fund of an amount equal to the amount that should have 
been deducted from my compensation during the period elapsing between the 
date of March 27, 1922, and my last payment of salary. I complied with this 
requirement and have had the regular deductions from my compensation made 
since that date up to and including payment of my compensation for the period 
June 1 to July 31, 1927, inclusive. 

I was 70 years of age on June 1, 1927, and was therefore subject to retire 
ment under the retirement act at the close of business Muy 31, 1927, in so far 
as annuity is concerned. 

Under specific instructions, however, from the Division of Customs, dated 
February 24, 1927, I made application for continuance in the service, whieh 
upplication was formally approved by the Civil Service Commission on March 
14, 1927, for a period of two years from June 1, 1927. I now submit that in 
my position as collector of customs it was not necessary for me to make appli- 
eation for an extension of service, and that the limitation of a two years’ 
extension approved by the Civil Service Commission does not apply to my 
position. 

This claim is made by reason of the fact that section 2613, U. S..R. S., pro- 
vides that “ Collectors of customs * * * shall be appointed for the term of 
four years,” and that my commission as collector of customs issued by the 
President of the United States directs that I am “to have and to hold the 
said office with all the rights and emoluments thereunto legally appertaining 
* * * during the term of four years from the date of his oath of office 
unless a successor shall have been sooner appointed and duly qualified.” 

I also submit that my position is not subject to the extension referred to in 
the act of March 27, 1922, and I therefore claim that I am entitled to a refund 
of the deduction made from my compensation for the period June 1, 1927 (the 
date of my retirement age), to July 31, 1927, viz, $43.76, and that I be author- 
ized to file claim for annuity from the date mentioned, June 1, 1927, having 
complied with all the legal requirements necessary for making such claim. 
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In support of this claim I submit the fact that had I retired from the Gov- 
ernment service at the close of business May 31, 1927, I would be entitled to 
the annuity provided for in the retirement act. 

Had I subsequently, say on June 16, 1927, been appointed by the President of 
the United States to my present position of collector of customs, I would not 


be occupying a position subject to the retirement act and would therefore be 
entitled to both annuity and salary. 

I claim that on June 1, 1927, I was holding a position not subject to the 
retirement act by reason of the tenure of office provided for in section 2613, 
U. 8S. R. S., and that I was not deprived of the privileges of the position by 


reason of the fact that I had previously been employed in the Government 
service. 


As an independent factor I had on either November 4, 1921, or May 31, 1927, 
complied with all the obligations of the retirement act and was consequently 
entitled to the privileges of that act. 

The entire matter is submitted for your consideration. 

There are two questions involved, (1) whether retirement deduc- 
tions should be made from your salary subsequent to the time you 
arrived at the age of retirement, and (2) whether you are entitled 
to both annuity and active-service pay subsequent to such date. 
While the right to retirement annuity is primarily for the considera- 
tion of the Commissioner of Pensions, question 2 is properly for con- 
sideration by this office in that it involves whether both retirement 
annuity and active-service pay are authorized for the same period. 

Section 3 (d) of the civil retirement act, as amended by the 
act of July 3, 1926, 44 Stat. 906, expressly extends the provisions 
thereof to “unclassified employees transferred from classified posi- 
tions.” In decision of March 12, 1927, 6 Comp. Gen. 572, it was held 
the purpose and intent of this provision was to preserve the retire- 
ment privileges to classified employees when promoted, appointed, 
or transferred to unclassified positions. Prior to this express pro- 
vision of law the earlier retirement act had been so construed and 
applied. 34 Op. Atty. Gen. 192; id. 334; 5 Comp. Gen. 254; 6 id. 
69; id. 118. Section 2 of the act, 44 Stat. 905, containing the provi- 
sions for automatic separation from the service upon arriving at the 
age of retirement and for certification for retention during periods 
of not to exceed two years thereafter, is expressly made applicable to 
“all employees to whom this act applies.” Section 3 of the act above 
quoted and construed is entitled “Employees to whom the act shall 
apply.” Section 10 of the act, 44 Stat. 910, provides that retirement 
deductions shall be made “ from the basic salary, pay, or compensa- 
tion of each employee to whom this act applies.” The same section 
provides that— 

Every employee coming within the provisions of this act shall be deemed to 
consent and agree to the deductions from salary, pay, or compensation as pro- 
vided herein, and payment less such deductions shall be a full and complete 


discharge and acquittance of all claims and demands whatsoever for all regular 


services rendered by such employee during the period covered by such pay- 
ment, * 4 
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Section 13 of the act, 44 Stat. 912, provides “ Annuities granted 
under this act for retirement under the provisions of: section 1 of this 
act (for age) shall commence from the date of separation from the 
service and shall continue during the life of the annuitant. * * *” 
See also sections 6, 8, and 9 of the retirement act of May 22, 1920, 41 
Stat. 617, 618. 

Under these plain provisions of law the basic salary, pay, or com- 
pensation of any officer or employee to whom the retirement act 
applies, which expressly includes unclassified employees transferred 
from classified positions, are subject to retirement deductions both 
prior to reaching retirement age and during the period of any 
authorized retention thereafter. The fact that an unclassified officer 
who has been promoted, appointed, or transferred from a classified 
position is serving under a presidential appointment of four years is 
not effective to prevent application of the provisions of the retire- 
ment act at any time during the four-year term. That is, neither 
length of the term of office nor the manner of appointment affects 
the operation of the retirement act with respect to officers or em- 
ployees clearly within its terms; and under section 13 of the act 
there is no authority to pay a retirement annuity util final separation 
from the service. 

Question lis answered in the affirmative and question 2 in the 
negative. 


(A-19557) 
APPROPRIATIONS—FISCAL YEAR—AVAILABILITY BEYOND 


The appropriation made by the act of April 22, 1926, 44 Stat. 315, for the 
installation of a comfort station in the Lincoln Memorial is not an appro- 
priation for a public building within the meaning of the act of August 24, 
1912, 37 Stat. 487, but is an annual appropriation for the fiscal year 1927 
and is not available for the payment of obligations incurred after June 30, 
1927. 


Comptroller General McCarl to the Secretary of the Treasury, August 26, 
1927: 


I have your letter of August 8, 1927, as follows: 


There is transmitted herewith a letter addressed to this department by Col. 
U. 8. Grant, 3d, Director Public Buildings and Public Parks of the National 
Capital, dated August 1, 1927, in which he claims that the appropriation of 
$20,000 for the installation of a public-comfort station in the Lincoln Memorial, 
provided by Congress in the executive and independent offices appropriation act 
approved April 22, 1926 (44 Stat., p. 315), is a specific appropriation for a 
public building and should be available until expended, and requests that a 
“no year” symbol be assigned to same, in order that withdrawals from the 
Treasury may be made for continuing the work. 

The appropriation referred to was included in the regular annual appropria- 
tion act for the executive and independent offices for the service of the fiscal 
year 1927, and no mention made either in the act, or estimate submitted in the 
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Budget for 1927, covering the item of $20,000 for the installation of a public- 
comfort station in. the Lincoln Memorial, that it was to be available until 
expended. The item, therefore, was treated by this department as coming under 
ordinary yearly improvements and repairs to the Lincoln Memorial and the 
appropriation established on the books of this department as a regular annual 
appropriation under the title “Installation of public-comfort station, Lincoln 
Memorial, 1927,” to which symbol No. 07448 was assigned by your office. 

Since Col. Grant, however, has raised the question of the continued availabil- 
ity of this fund for completing the work, it will be appreciated if you will 
express your views as to whether this item muy be considered as a “no year” 
appropriation ; and, if so, this department will, upon receipt of your decision in 
the matter, transfer the unexpended balance under the 1927 appropriation to a 
“no year” appropriation, to which it is assumed a new symbol will be assigned 
by your office. 

For your information it may be stated that the books of this department show 
an unexpended balance in this appropriation at this time of $4,509.87. 


In the letter of the Director of Public Buildings and Public Parks 
of the National Capital, dated August 1, 1927, it is stated as follows: 


While the act making the appropriation reads “For installation of a public 
comfort station in the Lincoln Memorial,” the work involves the fabrication 
and erection of structural steel, the cutting of existing walls, and the con- 
struetion of concrete floor slabs, brick walls, etc., and is a construction job in 
every sense of the word. It appears, therefore, that an X symbol should have 
been assigned originally in this instance, as it is a specific appropriation avail- 
able to this office for a public building although carried in the annual appro- 
priation act for the Executive Office and independent establishments, fiscal 
year 1927. It is beliéved that the assignment of an X symbol indicating that 
the appropriation is available continuously would be in conformity with section 
718 of title 31, United States Code, page 1023. 

The contract for the job was let during the fiscal year 1927, but the work 
has not as yet been completed, and additional miscellaneous expenses are neces- 


sary, such as the payment of salary of the inspector who is supervising the 
contractor’s operations. 


Section 718, title 31, United States Code, originally enacted as 
section 7 of the act of August 24, 1912, 37 Stat. 487, and amended 
by section 6 of the act of March 3, 1919, 40 Stat. 1309, provides: 

Appropriations in annual appropriation acts not permanent.—No specific or 
indefinite appropriation made subsequent to August 24, 1912, in any regular 
annual appropriation act shall be construed to be permanent or available con- 
tinuously without reference to a fiscal year unless it belongs to one of the 
following four classes: “Rivers and harbors,” “lighthouses,” “ public build- 
ings,” and “ pay of the Navy and Marine Corps,” last specifically named in and 
excepted from the operation of the provisions of section 713 of this title, or 
unless it is made in terms expressly providing that it shall continue available 


beyond the fiscal year for which the appropriation act in which it is contained 
makes provision. * * * 


The appropriation here in question, as made by the annual appro- 
priation act of April 22, 1926, 44 Stat. 315, providing “ For installa- 
tion of a public comfort station in the Lincoln Memorial, $20,000,” 
is not made in terms specifically available beyond the fiscal year for 
which the appropriation act in which it is contained makes provi- 
sion, and it is not an appropriation for a public building within the 
meaning of the term “ public buildings” as used in the act of August 
24, 1912, supra, and the act of June 20, 1874, 18 Stat. 110, 
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The installation of a public-comfort station in a public building, 
while it may involve construction work, is an improvement to the 
building rather than a construction of a public building. Hence an 
appropriation therefor made in an annual appropriation act must be 
held to be an annual appropriation unless the act specifically pro- 
vides otherwise. See 1 Comp. Gen. 435; id. 532. 

It is stated by the Director of Publi¢ Buildings and Public Parks 
of the National Capital that the contract for the installation of the 
public-comfort station in the Lincoln Memorial was entered into 
during the fiscal year 1927, but that the work has not as yet been com- 
pleted. Funds necessary for payments involved in the completion 
of the work under the contract are properly available under the 
appropriations as carried on the books for the fiscal year 1927. Such 
appropriation, however, is not available for the payment of obliga- 
tions such as the salaries of the inspectors, etc., incurred subsequent to 
June 30, 1927. 

Answering your question specifically, you are advised that the 
appropriation here in question must be considered and treated as an 
appropriation for the fiscal year 1937 and not as a no-year appro- 
priation, as proposed by the Director of Public ‘Buildings and Public 
Parks of the National Capital. 


(A-19551) 
CONTRACTS—MATERIAL DAMAGED IN TRANSIT 


Where a contract providing for delivery f. 0. b. destination required material to 
be “properly crated and delivered in an undamaged condition,” the con- 
tractor is not entitled to payment for material necessary to replace that 
damaged in transit, the replacement having been made when requested 
without any suggestion that the United States was responsible and payment 
of the contract price accepted without protest. 


Decision by Comptroller General McCarl, August 27, 1927: 

John E. Sjostrom Co. (Inc.) requested June 27, 1927, review of 
settlement No. 036548, dated June 1, 1927, wherein was disallowed its 
claim under contract dated October 31, 1925, for $103.18 and $55.33, 
respectively, on account of two new glass tops for desks delivered for 
the post office at Franklin, Pa., and one new glass top furnished for 
the post office at Mystic, Conn., to replace glass tops which were 
found to be broken when the desks were uncrated for installation in 
their respective buildings. 

The claim was disallowed on the ground that it had not been shown 
the glass tops were in an undamaged condition when delivered f. o. b. 
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destinations. The contractor alleges that the placing of the desks in 
storage and failure to inspect same immediately upon receipt had 
resulted in refusal of the carrier to reimburse it for the extra glass 
tops and contends that the Government should absorb the costs 
thereof. 

The contract of October 31, 1925, required the delivery of desks to 
various destinations for use in post-office buildings then under con- 
struction, and provided: 

Shipment.—The desks shall be properly crated and delivered in an undamaged 


condition, with all freight charges prepaid by the contractor, consigned as 
directed. 

Any glass that is received in a broken condition, as well as any other damaged 
or defective portions of the desks are to be immediately replaced upon receipt 
ot notice from the consignee, or other authorized representative of the Treasury 
Department, without cost to the Government. 

* * * ~ * * * 


The desks will be delivered from the freight station at point of destination to 
the post-office building by others and the ink wells will be furnished and installed 
by the Government. 


When the desks for the Franklin post-office building were received 
at destination on January 26, 1926, the building was not ready for 
their installation and they were placed in storage until May 17-21, 
1926, when they were uncrated and two glass tops were found to be 
broken. When the desks for the Mystic post office were received at 
destination on February 1, 1926, the said building likewise was not 
ready for installation and the desks were placed in storage until April 
2, 1926, and upon being uncrated it was found that one of the glass 
tops was broken. The contractor was prompily notified in each 
instance and advised that it would be necessary to replace the tops 
before payment for the desks could be made. By letter dated June 
25, 1926, the contractor stated with reference to the glass tops for the 
Franklin post-office desks that— 

In order to have the desk placed in satisfactory and acceptable condition 
we will arrange to forward replacing shipment at the earliest possible date that 
additional glass tops can be procured. 

We exceedingly regret the inconvenience due to apparent negligence of the 
transportation company as the desks were substantially crated when delivered 
to the local depot. It will require two to three weeks to effect replacing 
shipment and we will notify the custodian immediately after shipment has been 
effected and trust that no difficulty will be encountered in having the tops 
properly placed on the desks— 
and by letter dated December 23, 1926, the contractor reported that 
it had received notice in letter of April 2, 1926, of the broken desk 
top at the Mystic post office and that— 

In order to place the desks in satisfactory and acceptable condition we have 


furnished a new glass top and subsequently filed claim with the Pennsylvania 
Railroad for $55.33 covering the cost. 
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The contractor received payment of the contract price for the desks 
delivered for the Mystic post office on voucher 130567, June, 1926, 
accounts, and for the desks delivered for the Franklin post office on 
voucher 47074, September, 1926, accounts of J. L. Summers, disburs- 
ing clerk, Treasury Department. Both vouchers were certified by 
the contractor as being correct and just, and payment was accepted 
without protest. The contractor submitted claim to the carrier for 
reimbursement of the cost of replacing the three glass tops and the 
carrier refused payment thereof on October 18, 1926, on the ground 
that the breakage was “not clearly and definitely established as 
having occurred while the property was in the custody of the 
carriers.” 

It likewise may be said that the loss is not clearly and definitely 
established as having occurred while in the custody of the United 
States during the interval between the receipt at their respective 
destinations ‘and before they were uncrated, but the fact that the 
two shipments made to widely separate destinations were found to 
be in the same condition when uncrated raises a strong inference 
that the desks and their glass tops were not “ properly crated ” when 
shipped and that the loss resulted because thereof. The coincidence 
of storage is not sufficient to explain the fact that the glass tops were 
broken in both shipments. However this may be, the contractor 
replaced the glass tops when requested to do so without any sug- 
gestion that the responsibility for the loss was that of the United 
States and accepted payment of the contract price for desks “ de- 
livered in an undamaged condition” without protest. Under such 
circumstances there appear no rights enforceable for the loss as that 
of the United States. See 3 Comp. Gen. 9. 


Upon review the disallowance of the claim must be, and is, 
sustained. 


(A-19054) 
COMPENSATION—FURLOUGH WITHOUT PAY 


An employee furloughed without pay and subsequently recalled to duty before 
expiration of the furlough, due to irregularities in its issuance, is not en- 
titled to compensation from appropriated funds for personal services for 
the period during which he rendered no service to the Government. 


Decision by Comptroller General McCarl, August 29, 1927: 

There is for consideration by this office the claim of Joseph F. 
Ready for compensation at the rate of $2,200 per annum for the 
period from January 1 to April 26, 1927, during which hé rendered 
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no service pursuant to a furlough without pay. By letter dated 
December 22, 1926, claimant, who then held a position as chief clerk, 
Quartermaster Corps, United States Army, at Camp Devens, Mass., 
was notified by the quartermaster at that camp of his furlough, as 
follows: 

1. Due to reduced activities at this station and in compliance with par. 54, 
Reg. Goy. Civ. Emp., Q. M. C., as amended by Circular Letter 86, O. Q. M. G., 
Dec. 6, 1926, you are hereby furloughed without pay for a period of one year as 


chief clerk, Q. M. C., Camp Devens, Mass., at $2,200 per annum, effective at 
the close of business on December 31, 1926: 


Upon a protest by claimant and others who were furloughed at 
the same time an investigation was had, from which it was deter- 
mined that the furlough of claimant was not in accordance with the 
civil-service regulations, in that certain employees junior to him in 
length of service were retained, and he was recalled to duty April 
26, 1927. He now contends that he is entitled to a salary fixed for 
his position from which furloughed because the issuance of his fur- 
lough did not conform with paragraph 54 of the regulations govern- 
ing civil employees of the Quartermaster Corps, dated April 1, 1924, 
as amended by changes No. 1, dated January 5, 1925, and by circular 
letter dated December 6, 1926, which provided for the furlough for 
one year without pay of surplus employees, to be furloughed or 
retained upon the basis of their seniority of service and their demon- 
strated efficiency, an employee with less service to be selected for fur- 
lough as between two employees whose efficiency records were equal. 

It does not appear necessary in this case to pass upon the legality 
of the furlough or the authority of the officer issuing the same. The 
appropriations made by the Congress for the compensation of civilian 
employees necessarily contemplate the rendition of service by such 
employees during the period for which compensation is to be paid, 
except to the extent that Congress has authorized leaves of absence 
with pay. The furlough in this case was based upon the decreased 
activities at the camp resulting in surplus employees. The claimant’s 
services were evidently not needed during the period in question 
and no services were shown to have been rendered by him. Under 
such circumstances any payment to claimant for the period in ques- 
tion would constitute a gratuity for which funds appropriated for 
the payment of personal services are not available. See 20 Comp. 
Dec. 505; 23 id. 149; A-17151, February 15, 1927. 


In view of the foregoing, the claim must be and is hereby dis- 
allowed. 
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TRAVELING EXPENSES—ARMY ENLISTED MEN 


The act of April 20, 1918, 40 Stat. 534, providing for reimbursement of actual 
traveling expenses of enlisted men of the Army or a flat per diem in lieu 
thereof under regulations to be prescribed by the Secretary of War, is 
inconsistent with, and therefore repealed by, section 11 of the act of June 
10, 1922, 42 Stat. 630, providing for monetary allowances in lieu of quarters 
and rations to enlisted men not furnished quarters or rations in kind, the 
value depending on the different conditions of duty and not to exceed $4 
per day, under regulations to be preseribed by the President and to be 
ar for all the services mentioned in the title of the act of June 10, 


Decision by Comptroller General McCarl, August 30, 1927: 

There are for consideration certain questions arising in the accounts 
of disbursing officers relative to travel expenses of enlisted men of 
the Army authorized by section 67 of the national defense act of 
June 3, 1916, as amended by the act of September 22, 1922, 42 Stat. 
1034, and the act of April 20, 1918, 40 Stat. 534, and monetary allow- 
ances in lieu of rations and quarters for the enlisted men of all the 
services mentioned in the title of the joint service pay act of June 
10, 1922, provided in section 11 of that act, 42 Stat. 630, and the 
reguliitions made in pursuance thereof.. 

Section 67 of the national defense act, 39 Stat. 199, provided that 
the sum annually appropriated for the support of the National Guard 
shall be available under such rules as may be prescribed by the 
Secretary of War for the actual and necessary expenses incurred by 
officers and enlisted men of the Regular Army when traveling on 
duty in connection with the National Guard. This provision was 
reenacted in the amendment of this section by the act of September 
22, 1922. 

The act of April 20, 1918, provides: 

That hereafter under such regulations and within such maximum rates as 
may be prescribed by the Secretary of War enlisted men may be reimbursed 
for actual expenses of travel, including subsistence and lodging, incurred while 


traveling under competent orders and not embraced in the movement of troops, 
or they may be paid a flat per diem therefor in lieu of such reimbursement. 


Section 11 of the act of June 10, 1922, provides: 


* * * To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may prescribe, 
an allowance for quarters and subsistence, the value of which shall depend on 
the conditions under which the duty of the man is being performed, and shall 
not exceed $4 per day. These regulations gnall be uniform for all the services 
mentioned in the title of this act.. * * 


Regulations under this provision were prescribed by Executive 
order dated June 19, 1922, providing the allowances for men on 
duty where quarters or rations in kind are not furnished and for 
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men traveling on duty where cooked or travel rations are not 
furnished. 

Proposed War Department regulations on the subject “‘Reimburse- 
ment of traveling expenses of enlisted men” were submitted to this 
office respecting whether the rates prescribed therein for reimburse- 
ment of travel expenses and per diem allowance in lieu thereof were 
legal, and whether the regulations were in conformity with existing 
statutes, and this office said, under date of July 10; 1924, A-1887, 
that no objections were perceived to the promulgation of the amended 
regulations, it not being then questioned whether the act of April 20, 
1918, in so far as it provided for trayel expenses, was consistent with 
section 11 of the act of June 10, 1922. These regulations, No. 35- 
4540, were promulgated December 15, 1924, and have. been superseded 
by an issue of August 30, 1926, which provide for the reimbursement 
of travel expenses under the following heads: 


Travel on duty in connection with the National Guard. 

Travel by air, and other travel. 

Section 67 of the national defense act appears to be a special pro- 
vision authorizing the reimbursement of, travel expenses, incurred by 
enlisted men when traveling on a particular duty, that in connection 
with the National Guard, and as such was not affected by the general 
provisions for subsistence and rental allowances made by section 11 
of the act of June 10, 1922, 42 Stat. 630. That it was not intended to 
be so repealed is confirmed by the fact of the reenactment of the same 
provisions in the amendment, of that section by the later act of 
September 22, 1922. 

The right of enlisted men of the Army on flying duty to, actual 
expenses for travel by air under regulations to be prescribed by the 
Secretary of War, previously authorized under the general terms of 
the act of April 20, 1918, was continued, but under regulations to be 
prescribed by the President, and as so continued, was extended to the 
enlisted men of the Navy, Marine Corps, and Coast Guard detailed 
to duty involving flying by section 20 of the act of June 10, 1922, 
42 Stat. 632, 633, 2 Comp. Gen. 185. 

Under the head of “Other travel” the 1926 regulations provide 
under authority of the act of April 20, 1918, for reimbursement. to 
enlisted men of the Army generally of travel expenses within a 
maximum rate in excess of the rates provided in the Executive order 
of June 19, 1922, issued in pursuance of section 11 of the act of June 
10, 1922. 

The question thus arises whether the provisions of the act of April 
20, 1918, authorizing reimbursement of travel expenses or a flat per 
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diem in lieu thereof to enlisted men of the Army under regulations 
to be prescribed by the Secretary of War is inconsistent with section 
11 of the act of June 10, 1922, 42 Stat. 630, which makes general pro- 
vision for subsistence and rental allowances, and therefore repealed 
by section 22 of said act, 42 Stat. 633, which provides that “all laws 
and parts of laws which are inconsistent herewith or in conflict with 
the provisions hereof are hereby repealed. * * *” 

In the comments on the joint service pay bill, H. R. 10972, in regard 
to section 11 thereof, which became section 11 of the act of June 10, 
1922, it was said: 

To enlisted men not furnished quarters or rations in kind, there are now 
allowed varying amounts for subsistence, or for subsistence and room. In 
exceptional cases, where these men travel from place to place for short periods, 
incurring expenses for transient accommodations at hotels, meals, etc., an 
amount equal to $4 per day is allowed. In the great majority of cases these 
amounts are much smaller. This bill establishes, under the direction of the 
President, uniform regulations for all services. (See House Committee on Re- 
adjustment Service Pay Hearings, p. 31, 67th Congress, 2d session.) 

It thus appears that section 11 of the act of June 10, 1922, was 
designed to cover all situations, including travel, not otherwise spe- 
cifically provided for, where enlisted men of all the services mentioned 
in the act were not furnished quarters or rations. The allowances 
therein provided for enlisted men generally are exclusive of any other 
travel allowance or reimbursement of travel expenses. To reimburse 
actual expenses to enlisted men of the Army generally under certain 
conditions in lieu of the allowances prescribed for the enlisted men of 
all the services included in said section 11, destroys that uniformity 
sought to be accomplished by section 11. 

It is held that the provisions of the act of April 20, 1918, as apply- 
ing to travel expenses or per diem in lieu thereof of enlisted men of 
the Army generally are inconsistent with the objects and purposes 
of section 11 of the act of June 10, 1922, and to the extent of the in- 
consistency the former must be held to have been repealed. It follows 
that the regulations prescribed by the Secretary of War providing for 
the payment of travel expenses to enlisted men of the Army for travel 
other than air travel and travel in connection with the National Guard 
or travel otherwise specifically provided for by law are not in con- 
formity with law. 

The Executive order of June 19, 1922, No. 3694, issued in pursuance 
of section 11 of the act of June 10, 1922, provides: 

Under authority of the act of Congress approved June 10, 1922, the following 
allowances for quarters and subsistence for enlisted men, who are not furnished 
quarters or rations in kind, are announced :nd made applicable to the Army, 


Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service. 


6752°—28——_l] 
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Tasie I 


I. Men on duty where quarters or rations in kind are not furnished will be 
granted daily allowances as follows; 


No Govern- | Government 
ment messing messing 
facilities facilities 
furnished furnished 


A. General: 
(a) Subsistence : $1. 00 
(b) Quarters ; 75 
B. Special——Alaska, Europe, and South America: 
(a) Subsistence . 1. 90 
(b) Quarters : 1. 00 


Notre.—1. Upon arrival at or departure from a station where allowances for 
subsistence are paid, same will be computed as follows: The day to begin at 
midnight; for 18 hours or more at the station, one whole day; for 12 hours 
or over, but leSs than 18 hours at the station, two-thirds of one day; for 6 
hours or over, but less than 12 hours at the station, one-third of one day. No 
allowance for subsistence will be paid for the day on which a man arrives at 
a station after six o'clock p. m. 

2. In determining the allowance for quarters a fractional part of a day 
will be computed as a whole day, the day to begin at midnight. 


TaBLe II 


II. Men traveling on duty where cooked or travel rations are not furnished 
for the journey will be granted daily allowances as follows: 


Travel Status involving 
detention 


yp of 
Detention of | 7 Gays or over, 


less than 7 
but not more 
days than 31 days 


Travel Status 


A. Sleeping-car, stateroom accommoda- 
tions or other quarters furnished: 
SALES ELE CAE $2. 25 $1. 65 
B. No sleeping-car, stateroom accommoda- 
tions or other quarters furnished: 
(a) Subsistance 2. 25 1. 65 . 
(6) Quarters 1. 50 1. 00 . 75 
C. Special—Alaska, Earope, and South 
America: 
(a) Subsistance____- 2. 50 2. 50 2. 10 
(b) Quarters (if not furnished by the 
Government) 1. 50 1. 00 1. 00 


Nore.—1. When in travel status allowances for subsistence will be computed 
as follows for the day of departure from and arrival at station: The day to 
begin at midnight; for 18 hours or more in travel status, one whole day; for 
12 hours or over, but less than 18 hours in travel status, two-thirds of one 
day ; for less than 12 hours in travel status, one-third of one day; no allowance 
will be paid for the first day of a journey which begins after six o’clock p. m. 

2. In determining the allowance for quarters a fractional part of a day will 
be computed as a whole day, the day to begin at midnight. No allowance will 
be paid for the first day of a journey which begins after six o’clock p. m. 
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3. Men absent under orders from their regular stations upon duty which 
involves travel and also temporary detentions during the journey will be 
deemed to be traveling under orders during the entire period of such absence. 
Allowances for the periods spent in actual travel will be computed as on a 
“Travel status” basis. Allowances for the periods of detention will be as in- 
dicated in Table II. If the period of detention is more than 31 days the allow- 
ance prescribed in Table I will govern. 


The travel regulations issued by the several services containing 
detailed instructions to carry out the Executive order are in some 
respects not in accordance with the Executive order and also differ 
from each other. For example, Army Regulation 34-4520 (8-c) 
provides in the case of an enlisted man traveling on recruiting duty, 
that detentions in the various towns he visits in the performance 
of his duty will be disregarded and he will be paid, for the entire 
duration of such an absence, the allowance for a travel status not 
involving detention, and in paragraph 212 of Instructions for Re- 
cruiting Officers of United States Navy it is provided that under 
similar circumstances the enlisted man is entitled to the allowance 
of $3.75 per day as in a travel status, provided the time spent con- 
tinuously in one town does-not exceed 72 hours. 

The regulations or instructions above referred to are clearly con- 
trary to the Executive order. A provision similar to the Army pro- 
vision was contained in articles 14-96 of the Marine Corps Manual, 
but was rescinded by Changes No. 1, April 1, 1927. 

The following questions have arisen in the audit requiring a 
construction of the Executive order in its application to certain 
situations: 

1. What are the allowances for travel for a fractional part of a 
day, when a man departs from his station in the morning and 
returns in the evening of the same day, no allowances in kind being 
furnished either at the station or while in a travel status? 

In determining the allowance for quarters a fractional part of a 
day is computed as a whole day. Under the circumstances stated 
the man is in receipt of quarters allowance at his station. The 
allowance for quarters as in a travel status is therefore not authorized. 

In computing the subsistence allowance the man is entitled to the 
allowance therefor under Table I according to the number of hours 
at his station, and under Table II, as in travel status, according to 
the number of hours he was absent except for short absences between 
usual meal hours. See decision of August 7, 1925, A-10084. For 
example, where a man departs from his station at 8 a. m. and returns 
at 10 p. m., thus being at his station 10 hours and absent 14, he 
would be entitled under Table I for quarters for one day and for 


subsistence one-third of a day, and under Table II for subsistence 
two-thirds of a day. 
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2. What is the basis for computing the allowances for the day of 
departure from a station on the first day of a journey, and for the 
day of arrival at station on the completion of a journey, no allow- 
ances in kind being furnished either at the station or while in a 
travel status? 

The subsistence allowance should be computed in accordance with 
the number of hours the man is in a travel and in a nontravel status 
as stated under the preceding question, except where the departure 
from the station is after 6 o’clock p. m., the full station subsistence 
allowance for that day is payable, and when the arrival at the station 
is after 6 o’clock p. m. the full travel subsistence allowance is payable 
as provided in the Executive order. 

As to the quarters allowance, Note 2 under Table I provides: 


In determining the allowance for quarters a fractional part of a day will be 
computed as a whole day, the day to begin at midnight. 


Note 2 under Table IT provides the same, and in addition: 


* * * No allowance will be paid for the first day of a journey which 
begins after six o’clock p. m. ‘ 

The Executive order is silent on this question, except as to the 
provision that no quarters allowance as in a travel status will be paid 
for the first day of a journey which begins after 6 o’clock p. m. 

Army Regulations 35-1340, paragraph 14, seems to divide the total 
per diem allowance, subsistence, and quarters, in accordance with the 
hour of arrival at and departure from the station. I find no specific 
regulation of the Navy in regard to the matter, but understand the 
practice is to allow the station allowance for quarters for the day of 
arrival at the station. It has been the practice for years, based on 
7 Comp. Dec. 338, to consider the cost of lodging in claims for reim- 
bursement of travel expenses as pertaining to the day in which the 
night began for which the lodging was procured. 

Under the circumstances, and in the absence of a more specific regu- 
lation on the subject, it is concluded that for the first day of a jour- 
ney, if the departure is prior to 6 o’clock p. m., the travel-quarters 
allowance may be allowed and if the departure is after 6 o’clock p. m. 
no allowance may be made, as provided in the order. For the day 
of arrival at station, the station allowance for quarters may be 
allowed. 

3. What is the basis of computation for the day on which the 
change is made from an actual travel to a detention status and from 
a detention to an actual travel status, no allowances in kind being 
furnished ? 

Apparently the word “ station,” as used in Note 1 under Table IT, 
refers to the regular place of duty of the enlisted man and does not 
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include the place of detention. The division of the subsistence allow- 
ance for one day as therein provided does not apply to the place of 
detention. 

The Executive order is silent on this question. In the absence of a 
specific regulation in regard to the matter, the day of the change will 
be considered a day of actual travel. 

4. What is the basis of computation for detention periods, no allow- 
ances in kind being furnished ? 

The intent of the Executive order is to provide for the additional 
expense incident to short stops. Accordingly the rate for detention 
for less than 7 days should be allowed for the first 6 days, the rate 
for detention for 7 and not more than 31 days during that period, 
and the rate for over 31 days’ detention for the period in excess of 31 
days. For example, if there is detention of 45 days, payment at the 
first-named rate should be made for the first 6 days, at the second- 
named rate for the seventh to the thirty-first day, both inclusive, 
and at the third-named rate for the balance of the detention period, 

This decision will be applied in the audit to all such payments made 
for periods beginning October 1, 1927. Such payments made for 
periods prior to that date in accordance with the regulations and 
instructions issued by the different departments concerned will be 
passed in the audit if otherwise correct. 


(A-19308) 


SUBSISTENCE—HEADQUARTERS—TRAVEL STATUS 


An absence from headquarters, performing duty in an adjacent city 4 miles 
distant, the car fare being 10 cents per trip and requiring 30 minutes or 
less to make the trip between the two points, does not constitute a travel 
status to entitle an employee to reimbursement of subsistence expenses or 
per diem in lieu thereof. 


Decision by Assistant Comptroller General Ginn, August 30, 1927: 

Review has been requested of settlement of June 9, 1927, disallow- 
ing claim No. 0189342 of Charles Griffen for $11.90 expenses of travel 
and per diem in lieu of subsistence from March 1 to April 1, 1927. 
This amount was composed of a $1 charge for lodging at Adel, Iowa, 
March 10, 1927, for which no receipt was furnished when originally 
presented on his regular monthly voucher for the period in question, 
and $10.90 consisting of tips to hotel porters, taxicab hire and two 
and one-half days’ per diem from 5.30 p, m., March 26, to and in- 
cluding March 28, 1927, while at Council Bluffs, Iowa, his official 
station being Omaha, Nebr. These items were included in his regular 
monthly expense voucher, but were eliminated therefrom by the ad- 
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ministrative office—the $1 for failure to furnish a receipt and the 
remainder for lack of explanation of the necessity of remaining in 
Council Bluffs instead of returning to Omaha each evening at a cost 
of 10 cents per trip. 

The claimant has now furnished a receipt for the $1 lodging charge, 
which will accordingly be allowed. 

With reference to the remaining items, claimant makes the follow- 
ing statement: 

If agent had returned to Omaha every night, as you have suggested, he would 
have been in Council Bluffs at 9 a. m. March 28, 1927, as he actually worked 
there all day on the 28th and left there at 6.55 p. m. on the 28th for Red Oak, 


Iowa, on the C. B. & Q. R. 7 and did not again return to headquarters until 
March 31, 1927, at 4.40 p 


In view of the above a this agent is entitled to $3.00 per diem for March 
28,1927 * * 

An aa a must be traveling on official business and away from 
his designated post of duty to entitle him to reimbursement of tips 
to hotel porters and to per diem in lieu of subsistence. See act of 
March 3, 1875, 18 Stat. 452, and the subsistence expense act of June 3, 
1926, 44 Stat. 688. It is a well-established rule that absences from 
headquarters confined between the hours of 8 a. m. and 6 p. m. do not 
constitute a travel status and that such a status does not exist where 
it is not shown to have been officially necessary to be absent in excess 
of those hours. 5 Comp. Gen. 215, 449; A—17461, March 19, 1927. 
The railroad station at Council Bluffs is approximately 4 miles from 
the railroad station at Omaha, The trip requires from 25 to 30 min- 
utes and costs 10 cents each way on the train. There thus appears 
no necessity for leaving Omaha at 5.30 p. m. on March 26, when he 
could have left after 8 a. m. the next day and arrived in Council 
Bluffs in time for duty. It was also possible to have returned to 
Omaha each evening before 6 p. m. No distinction can be made 
between March 27 and March 28, as the employee was apparently 
engaged on similar duties each day at the same place, and could have 
taken the train from Omaha, so far as official business was concerned, 
as well as from Council Bluffs. So far as shown by the record, there 
was no necessity for the employee remaining at Council Bluffs 
overnight or being absent from his headquarters at Omaha at any 
time before 8 a. m. or of remaining away for any time after 6 p. m. 
on either of the days in question. Furthermore, the two cities are so 
close to each other that duty in Council Bluffs is, in so far as travel 
status is concerned, duty at headquarters, and the leaving Council 
Bluffs for Red Oak did not make the day of leaving a travel day at 
Council Bluffs. That day was no different as to travel status than 
if departure had been from Omaha that evening. It must be held, 
therefore, that the claimant was not in a travel status on March 28, 





DECISIONS OF THE COMPTROLLER GENERAL 167 


prior to his departure from Council Bluffs for Red Oak, and was 
not entitled to per diem for any of the time spent at Council Bluffs 
nor to reimbursement for amounts expended as tips which were due 
to his stopping at a hotel at Council Bluffs instead of returning to 
his home each evening. His travel voucher, however, shows that he 
was in a travel status on March 26 up until 3.15 p. m., when he reached 
Omaha. This entitled him to a fractional per diem for that day as 
for 15 hours, or $3, under paragraph 66 of the standardized Govern- 
ment travel regulations. He was also in a travel status beginning 6.55 
p. m. March 28, when he left Council Bluffs, which entitled him to a 
fractional per diem for that day as for five and one-twelfth hours, 
or $1. He was allowed and paid on the voucher, as originally sub- 
mitted, $2 for March 26, leaving an additional $2 due him. 

The charge for taxicab hire from hotel to station upon leaving 
Council Bluffs for other points appears to be authorized under para- 
graph 8a of the standardized Government travel regulations as being 
incident to the beginning of official travel. 

Upon review $3.40 is certified due claimant, the settlement as to 
the remaining items being sustained. 


(A-19401) 
VOLUNTARY SERVICES—MORAL OBLIGATIONS 


Storage by a collector of customs in his own private boathouse of a motor boat 
seized for violation of the customs laws, pending condemnation and sale, 
where such storage was not authorized by superior authority, is a voluntary 
service for which payment may not be made in the absence of specific 
statutory authority, the acceptance of such service and payment therefor 
being in contravention of section 3679 of the Revised Statutes, as amended 
by the act of February 27, 1906, 34 Stat. 49, and such payment being also 
questionable as in conflict with section 1765 of the Revised Statutes. 

A contract obligation may not be imposed upon the United States by an officer 
voluntarily furnishing services thereto without superior authority, even 
though he may be authorized to contract with others for such services, being 
unable to act as a contracting officer for the Government and the other 
contracting party at one and the same time. 

The accounting officers of the Government are without authority to allow credit 
for a payment or to pay a claim based solely on an alleged moral obligation 
of the Government to pay for benefits received. 


Decision by Comptroller General McCarl, August 31, 1927: 

There is for consideration the question of the validity of a payment 
of $122.59 made by D. F. Breitenstein, United States marshal at 
Utica, N. Y., to J. C. Tulloch, collector of customs at Ogdensburg, 
N. Y., under circumstances appearing from the record to be as here- 
inafter set forth. 

When Mr. Tulloch became collector of customs at Ogdensburg on 
November 4, 1923, there was tied up at a dock in the city a 50-foot 
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motor boat which had been seized by his predecessor on September 
21, 1923, for smuggling whisky and was being held presumably to 
await condemnation proceedings pursuant to the provisions of section 
610 of the tariff act of September 21, 1922, 42 Stat. 985. The boat 
was formally appraised, as required by section 606 of the said tariff 
act, whether before or after Mr. Tulloch took office is not shown, and 
its value fixed at $1,800. Due to approaching winter, the collector 
decided to haul the boat out of the water and lay it up. Inquiries 
were made but only one place was found where storage could be 
secured for so large a craft, and a rental of $27.50 a month was asked 
for that. The collector considered such demand excessive and on 
November 28, 1923, had the boat hauled out and placed in his own 
private boathouse, where it remained until sold by the marshal on 
August 7, 1926. The collector states in his letter of September 7, 
1926, to this office that during the intervening period of almost three 
years he made repeated requests on the United States district attorney 
to bring condemnation proceedings, but that no action was taken until 
he reported the matter to the Treasury Department on May 5, 1926, 
and asked that it be taken up with the Department of Justice, and 
that— 

* * * Shortly after this forfeiture proceedings were instituted by the 


United States attorney’s office and the boat was attached by the United States 
marshal and sold at auction on August 7, 1926, for $135.00. 


Said letter of September 7, 1926, also contains the following 
statement: 

At the time of the sale I delivered to the United States marshal a bill made 
up as follows: 


Amount paid to have boat placed in storage 
Storage 3 seasons, at $50.00 per season 


and a short time later I received from the United States marshal a check in 
amount $122.59 to apply on the storage, the marshal stating that this was all 
the money available from the proceeds of the sale of the seizure to apply on 
my bill. 


No evidence is submitted as to the form or date of the requests 
alleged to have been made by the collector to the district attorney 
for the institution of condemnation proceedings. 

The propriety of the payment by the marshal to the collector for 
storage of the boat in his own boathouse having been questioned in 
the audit of the marshal’s accounts, the collector in a communication 
dated July 14, 1927, to a representative of this office, made the follow- 
ing statements relative to the transaction: 


* * * You can readily see that storage by the St. Lawrence Boat Works 
at $27.50 a month for the thirty-three (33) months the boat was in storage 
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would amount to $907.50, while storage in my boathouse cost the Government 
about $800 less than that amount, thus effecting a large saving. 

* * * It appears unjust for the Government to occupy for nearly three 
years a boathouse under a contract entered into at a time when it was con- 
sidered proper to make such a contract, and then refuse to pay the rental, 
especially in view of the large saving to the Government. 

The accounting officers of the Government have no general au- 
thority or discretion to allow credit for a payment or to pay a claim 
based on benefits received or amounts saved by the United States 
unless there be statutory provisions for such payment or unless the 
same be due under a contract authorized by law. While the payment 
here involved is attempted to be justified on the basis of a contract 
obligation, it is clear there was not and could not be a legal and valid 
contract under the facts submitted. The storage was not authorized 
or approved by anyone in authority over the collector but was fur- 
nished on his own initiative. It is elementary that a contract requires 
two or more opposing parties, and that a person can not contract 
with himself even though he acts on one side in a representative 
capacity. 13 Corpus Juris 261; Page on Contracts, sec. 1568; 5 
Comp. Gen. 94. It does not appear in the present case that an express 
contract was attempted to be entered ‘into covering the service, nor 
can the payments be justified on the basis of an implied contract to 
pay for the use and occupation of the premises, for the reason that 
the United States did not expressly or impliedly request the use of 
the premises and therefore did not by implication promise to pay 
therefor. The collector was not required to furnish or use his own 
property in the performance of his duties, and his action in storing 
the seized boat in his own boathouse was a voluntary service, the 
rendering or acceptance of which was in direct contravention of the 
provisions of section 3679, Revised Statutes, as amended by the act 
of February 27, 1906, 34 Stat. 49. See decision of July 7, 1924, 
A-1788, holding that a physician employed by the Veterans’ Bureau 
could not be paid for the use of his own private office for the trans- 
action of Government business even though space furnished by the 
Government could not for the time be utilized. See also 2 Comp. 
Gen. 149 and 3 id. 319. Furthermore, the payment to the collector, 
under the facts stated, appears subject to question as in contraven- 
tion of section 1765, Revised Statutes, prohibiting the payment to 
any officer in the public service of additional pay, allowances, or 
compensation for extra services unless authorized by law and spe- 
cifically appropriated for. See A-9242, May 15, 1926, and recon- 
sideration thereof, October 15, 1926, affirming the disallowance in 
the accounts of the collector of customs at Portland, Oreg., for pay- 
ments made for rental of a boathouse from the wife of the engineer 
of a Government launch moored there. 
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The basis for the payment thus resolves itself into one of a possible 
moral obligation, and the accounting officers have no authority to 
allow credit for such payments in the absence of a specific appropria- 
tion for the purpose. 5 Comp. Gen. 253. It may be stated, also, 
without questioning the good faith of the collector, that the circum- 
stances are not particularly appealing as creating even a moral obli- 
gation. While under section 605 of the tariff act of 1922, 42 Stat. 
985, the collector is charged with the custody of all vessels, vehicles, 
merchandise, and baggage until disposed of according to law, the 
disposition according to law in such cases as this is that prescribed 
in section 612 of the act wherein it is provided that if it appears 
“that any vessel, vehicle, merchandise, or baggage seized under the 
customs laws is liable to perish or to waste or to be greatly reduced 
in value by keeping, or that the expense of keeping the same is dis- 
proportionate to the value thereof, * * * the collector shall * * * 
proceed forthwith to advertise and sell the same” if the appraised 
value is less than $1,000, and that if it exceeds $1,000 he shall forth- 
with report the matter to the district attorney “who shall petition 
the court to order an immediate sale,” the proceeds to be held by the 
court pending determination of the condemnation proceedings. The 
fact that the seized boat eventually sold, after its period of storage 
by the collector, for less than 10 per cent of its appraised value at 
the time of seizure and the statement that other storage could be 
procured only at an excessive cost, strongly suggest that the duty of 
the collector was to dispose of the property in accordance with the 
provisions of said section 612 and not to await formal condemnation 
proceedings under section 610 of the act. Nor does it appear that 
his action conferred any benefit on or secured any saving for the 
United States. If the payment to the collector for the storage were 
allowable, the United States would not derive a single penny from 
the forfeiture of a boat appraised at $1,800 when seized. While 
necessary storage properly contracted for may be paid for under sec- 
tion 613 of the act from the proceeds of the sale as an expense of 
maintaining the custody of the property, if such charges were allow- 
able in the instant case, the United States would be in no better 
position by the collector’s action than if he had not stored the boat 
at all but had allowed it to go to ruin at the dock. The advantage to 
the United States from the storage in the collector’s boathouse for 
almost three years of a seized boat, followed by a demand from the 
collector for even more than the net proceeds of the sale thereof for 
storage, is not apparent. Hence, even the equities of the claim are 
at best doubtful, especially in view of the specific requirements of 
section 612 of the statute, relative to prompt disposition. 
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However, irrespective of the equities of the case, the storage was 
voluntarily furnished and there is no authority of law to allow pay- 
ment therefor. Credit will be allowed in the marshal’s account for 
$20, the amount paid by the collector to Charles C. Ives for hauling 
out and laying up the boat, but credit for the balance of the payment, 
$102.59, for storage furnished by the collector himself, must be and 
is disallowed. 


What has been said makes it unnecessary to consider further the 


claim of Mr. Tulloch for the balance of the $150 storage charges 
asserted against the United States, which claim was properly dis- 


allowed in settlement No. 0161083, November 8, 1926. 


(A-18906) 


ARMY PAY—LONGEVITY INCREASE UNDER ACT OF JULY 5, 1838, 
5 STAT. 258 


Subject to the limitations otherwise contained therein, the act of January 29, 
1927, 44 Stat. 1054, authorizes settlement of claims of officers of the Army 
for longevity rations under the act of July 5, 1838, 5 Stat. 258, based on 
enlisted service in the Regular Army prior to June 18, 1878. Prior decisions 
modified accordingly. 

Subject to the limitations otherwise contained therein, the act of January 29, 
1927, 44 Stat. 1054, authorizes settlement of all unpaid claims of officers 
of the Army for longevity rations under the act of July 5, 1838, 5 Stat. 
258, as construed by the Supreme Court in the case of United States v. 
Watson, 130 U. S. 80, and the Court of Claims in the case of Stewart vy. 
United States, 34 Ct. Cls. 553, and 16 Comp. Dec. 887, whether disallowed 
by the accounting officers during the period June 20, 1890, to May 18, 1908, 
or prior or subsequent thereto. Prior decisions modified accordingly. 


Decision by Comptroller General McCarl, September, 1, 1927: 


There is for consideration the proper application of the act of 
January 29, 1927, 44 Stat. 1054, providing: 


An Act To confer jurisdiction on the Court of Claims to certify certain findings 
of fact, and for other purposes. 

Be it enacted * * * That the Court of Claims shall certify to the proper 
accounting officers of the United States the findings of fact heretofore made 
for claimants in claims of officers of the United States Army for longevity 
pay under the decisions of the Supreme Court of the United States in United 
States against Morton (volume 112, United States Reports, page 1) and United 
States against Watson (volume 130, United States Reports, page 80), and of 
the Court of Claims in Stewart against United States (volume 34, Court of 
Claims Reports, page 553). 

And that the proper accounting officers of the United States shall proceed to 
settle the claims so certified and all other claims for longevity pay and allow- 
ances on account of services of officers in the Regular Army arising under 
section 15 of an Act approved July 5, 1838, entitled “An Act to increase the 
present Military Establishment of the United States, and for other purposes,” 
and subsequent Acts affecting longevity pay and allowances, in accordance with 
the decisions of the courts of the United States in all cases in which hereto- 
fore, namely, between 1890 and 1908, such claims were disallowed by any 
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accounting officer of the Treasury, and no decision of a comptroller heretofore 
made against a claimant under said section 15 shall prevent a settlement under 
the terms of this Act of any such disallowed claim. Every such claim shall be 
payable to the claimant or to his widow or to his legal representative: Provided, 
That no claim hereunder shall be allowed if made by any person who is an 
assignee of such claim nor to a legal representative without proof of the exist- 
ence of blood relations to whom the fund would be distributed: Provided fur- 
ther, That it shall be unlawful for any agent or attorney, firm of attorneys, or 
any person engaged heretofore or hereafter in preparing, presenting, or prose- 
cuting any claim under this Act to charge or receive more than 10 per centum 
of any amount appropriated in satisfaction of the claim. 


Section 15 of the act of July 5, 1838, 5 Stat. 258, provided: 


That every commissioned officer of the line or staff exclusive of general 
officers shall be entitled to receive one additional ration per diem for every 
five years he may have served or shall serve in the Army of the United 
—-" ~~ 

Two questions arise in the settlement of claims under the act of 
January 29, 1927: (1) Whether enlisted service in the Regular Army 
is authorized to be counted in the computation of service in the 
settlement of these claims, and (2) whether if a claim was not dis- 
allowed between 1890 and 1908, but had been rejected prior thereto, 
there is any authority to consider it. 

Preliminary to the consideration of the specific questions aris- 
ing and in aid of their solution, a brief review of the facts leading 
up to the enactment of 1927 is desirable, if not essential. The act 
of 1838 had been contemporaneously and continuously construed by 
all departments of the executive branch of the Government from its 
enactment “that the officer is entitled to the additional ration for 
every five years’ service only, where such service has been rendered 
as a commissioned officer of the Army, excluding service as a volun- 
teer or marine” and that “service * * * as a cadet at West 
Point, can not be regarded as service in the Army.” Par. 1331 and 
1329, vol. 1, Dig. 2nd Comp. Dec. edition of 1865, and see decision of 
the Second Comptroller of the Treasury, July 24, 1838, immediately 
following the passage of the act of July 5, 1838, MS. 2nd Comp. Dec. 
vol. 6, p. 672. This construction seems not to have been challenged 
mm any quarter until long after the repeal of the law, when by reason 
of some broad language defining service in the Army, used by the 
Supreme Court in the case of United States v. Tyler in 1881, 105 
U. S. 244 (which was a claim by an officer of the Army, retired for 
wounds received in battle, to longevity increase for time after re- 
tirement), personnel of the Army began to contend for a broader 
construction to include all service in the Regular Army whether as a 
commissioned officer, enlisted man, or cadet at the Military Academy. 
The Morton case, 1884, 112 U. S. 1, was a claim for credit for cadet 
service in computing pay under the act of February 24, 1881, 21 


. 
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Stat. 346, providing that “the actual time of service in the Army 
or Navy, or both, shall be allowed all officers in computing their pay.” 
In that case it was held that the statutes creating the Military Acad- 
emy clearly demonstrated the corps of cadets was a part of the Army, 
and that service therein was service in the Army, the court citing and 
quoting with approval its former adjudication in the 7'yler case. 
In Watson’s case, 1888, 130 U. S. 80, there was a claim under the act 
of July 5, 1838, for credit for cadet service by an officer retired in 
1868 because of wounds received in battle, which was allowed for 
so much of the claim as was not barred by the statute of limitations, 
the court citing as authority the 7'yler and Morton cases. 

Many officers of the Army had theretofore filed with the account- 
ing officers of the Treasury claims for unpaid longevity increase of 
pay (rations) under the act of 1838, based on the 7'yler case. All 
these claims were rejected by the accounting officers. After the 
Watson decision the accounting officers allowed the claims of three 
officers for longevity pay (rations) under the act of 1838, when by 
decision of June 20, 1890, the Second Comptroller of the Treasury 
determined that the decision of the Supreme Court was not required 
to be followed in cases that could not be prosecuted in the Court of 
Claims because of the bar of the statute of limitations, and that deci- 
sion established the practice of the accounting officers until May 18, 
1908, when by decision of that date Assistant Comptroller Mitchell 
reversed the prior decision and held that claims for credit for cadet 
service not theretofore acted upon by the accounting officers or their 
predecessors should be settled in accord with the Morton and Watson 
decisions. See 14 Comp. Dec. 795, where the matter is fully reviewed. 
These decisions and actions of the accounting officers apparently 
related exclusively to credit for cadet service, although there is an 
implied recognition that the three cases in the Supreme Court per- 
mitted the counting of service as an enlisted man in the Regular 
Army in decision of Assistant Comptroller Mansur December 11, 
1894, quoted 14 Comp. Dec. 802, that he adheres: 
to the decision made June 20, 1890, and the claim for longevity prior to June 
16, 1878, depending on a credit for service as- an enlisted man, and prior to 
February 24, 1881, depending on a credit for any service other than that of a 
commissioned officer or as an enlisted man, will be disallowed. 

Prior thereto, in decision of May 8, 1889, Second Comptroller But- 
ler said in referring to the Watson case: 

* * * This interpretation is put by the court on the ground that the 
cadets are a part of the Army and not upon the ground that they are in any 
sense officers. The court quotes with approval from the decision in the Morton 
case, in which the point decided was that cadets were part of the Army. Service 


as an enlisted man is obviously service in the Army, and must, therefore, be 
included in the principle of the decision. (See 21 Comp. Dec. 95.) 


- 








174 DECISIONS OF THE COMPTROLLER GENERAL 





The refusal of the accounting officers to follow the decision of the 
Supreme Court in these cases, or their lack of jurisdiction to reopen 
the settlements of their predecessors after the change in their deci- 
sion, resulted in the filing of numerous claims with the Congress 
and many were referred to the Court of Claims, under the law so 
providing, for a finding of facts. Few, if any, appropriations were 
made in. payment of the judgments of the Court of Claims in these 
cases specially referred. Subsequent to May 18, 1908, “ By reason 
of the act of Congress passed July 6, 1914, the claim of about 140 
Confederate officers for longevity pay due them prior to entering the 
Confederate Army, viz, prior to April, 1861, were paid, aggregating 
about $150,000.” (H. Rep. 22, 67th Cong., Ist sess., on H. R. 28, a 
bill similar in purpose and in language to the act of January 29, 
1927.) And see 21 Comp. Dec. 88. Among the claims referred to 
the Court of Claims by one or the other of the Houses of Congress 
were claims based in part or in whole on service as an enlisted man 
in the Regular Army, including the claim of Stewart v. United 
States, 34 Ct. Cls. 553, on which were based its findings of facts in 
other cases, and it is these latter cases, among others, which, under 
the act of 1927, the Court of Claims is required to certify to the 
proper accounting officers, and which the proper accounting officers 
are required by the second paragraph of the act to settle “ in accord- 
ance with the decisions of the courts of the United States.” In the 
Court of Claims report of the Stewart case only the amount of the 
judgment found is shown, but in 16 Comp. Dec. 887, the findings of 
fact and judgment are quoted at length. The same conclusion 
seems to have been reached by the Court of Claims in the case of 
Davison vy. United States, 43 Ct. Cls. 308. An appeal was recom- 
mended in the Stewart case by the accounting officers but none was 
taken. In decision of June 30, 1910, 16 Comp. Dec. 887, Assistant 
Comptroller Mitchell held in view of the Stewart case that enlisted 
service in the Regular Army was service required to be included in 
the computation for longevity rations under the act of 1838. In 
decision of April 8, 1914, 20 Comp. Dec. 733, Comptroller Downey 
held that credit for enlisted service prior to June 18, 1878 (authorized 
by statute to be counted on and after that date, 20 Stat. 150), was not 
authorized, citing in support of that view the decisions of the Court 
of Claims and Supreme Court in the 7'yler case, where enlisted 
service was excluded from the computation prior to June 18, 1878, 
but included thereafter; and the act of March 2, 1867, 14 Stat. 434, 
which he treated as.a legislative construction of the 1838 act, as 
limiting longevity credit to commissioned service; and taking the 
view that the question involved in the Stewart case was decided 
without discussion or formal opinion, and should not be deemed as 
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reversing the prior considered judgment of the court in the 7'yler 
case. (The service of Tyler as an enlisted man appears to have been 
in the volunteers, 21 Comp. Dec. 88, 94, and seems to have been 
properly excluded from the computation in accordance with the deci- 
sion of the Supreme Court in the later case of United States v. 
Sweeny, 157 U. S. 281.) Claims based on enlisted service in the 
Regular Army were allowed by the accounting officers, therefore, 
only between June 30, 1910, and April 8, 1914. Both before and 
subsequent to that time they were disallowed. Although Second 
Comptroller Butler had indicated they were allowable under the 
Watson decision, none in fact were allowed. See 21 Comp. Dec. 88. 

Under the act of 1927, the Court of Claims is required to “cer- 
tify * * * the findings of fact heretofore made for claim- 
ants * * * under the decisions * * * of the Court of 
Claims in Stewart against United States.” The direction of the 
statute is that the accounting officers “shall proceed to settle the 
claims so certified and all other claims * * * in accordance 
with the decisions of the courts of the United States.” Stewart’s 
claim was under the act of 1838 for credit for enlisted service in 
the Regular Army. Clearly, any claims certified by the Court of 
Claims under the Stewart case must be settled and allowed; and 
“all other claims” are required to be settled on the same basis; 
that is, “in accordance with the decisions of the courts of the United 
States.” There is no decision of a Federal court known to this 
office in which service as an enlisted man in the Regular Army 
is held not authorized under the act.of 1838, to be counted for 
longevity rations as an officer of the Regular Army. Claims based 
on such enlisted service in the Regular Army will accordingly be 
considered and settled in accordance with the decision of the Court 
of Claims in the Stewart case, notwithstanding prior decisions of 
the accounting officers. 

As has been shown, (1) all claims for longevity credit based on 
cadet service or enlisted service in the Regular Army, filed with the 
accounting: officers under the 7'yler case and prior to the decision 
in the Watson case, were disallowed; (2) three cases involving 
credit for cadet service were allowed under the Watson case; (3) 
all other cases between June 20, 1890, and May 18, 1908, were dis- 
allowed, whether involving cadet or enlisted service; (4) there- 
after all claims involving cadet service were allowed which had 
not been theretofore adversely acted upon by the accounting officers, 
including the claims of former officers of the Regular Army who 
joined the Confederate Army in 1861 (these claims having been 
barred by section 3480, Revised Statutes, and the bar having been 
removed as to claims for service in the Army of the. United States 
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prior to April 13, 1861, by the act of July 6, 1914, 38 Stat. 454); 


bet 

(5) all claims based on credit for service as enlisted men in the an 
Regular Army were disallowed prior to June 30, 1910, 16 Comp. Dec. 19% 
887, and after April 8, 1914, 20 Comp. Dee. 733. rat 

In this situation of inequality of treatment of officers rendering ser 
the same service the Congress, after many years of consideration, col 
passed the act of January 29, 1927, and the question is whether its eff 
effect is to place all officers on the same basis as to pay, or to authorize rul 
payment to certain ones only, who, during a particular period, pre- wl 
sented their claims to the accounting officers, and whose claims were ms 
then disallowed. The direction is to settle the claims described : set 

* * * in accordance with the decisions of the courts of the United States na 
in all-cases in which heretofore, namely, between 1890 and 1908, such claims re 
were disallowed by any accounting officer of the Treasury * * * 

The basis of the act is that the construction of the law by the 
courts in the cited cases is the law and during a specified period 
decisions of the accounting offisers were in force contrary thereto, 
and the purpose of the statute is that these decisions of the account- BI 
ing officers in force during that period are to be disregarded and 
“all other claims” settled in accordance with the decisions of the 
courts of the United States. Unless this purpose is to be defeated, * 
the phrase “namely, between 1890 and 1908,” must be construed as 
descriptive of the type of claims to be allowed under the terms of 
the act rather than as a limitation upon the claims to be considered. 
It is to be noted that it was only during this period that the account- D 
ing officers had refused to follow the decision of the Supreme Court 
in the Watson case, and that both before and after the period named P 
in the statute the effort of the accounting officers was to follow the N 
decision, the question considered by them being whether the language t] 
used by the court should be the guide in interpreting the act of 1838, ce 
or whether the decision should be operative only as to cases of identi- 1 
cal facts, that is, limited to cadet service. Ordinarily, the phrase r 
“namely, between 1890 and 1908,” would operate as a limitation upon s 
the generality of the direction to settle such claims “in all cases in a 
which heretofore * * * such claims were disallowed by any ac- ¢ 
counting officer of the Treasury.” However, as so read, the phrase e 
would also be a limitation upon the settlement of claims certified by s 
the Court of Claims, as the language of the statute following the e 
direction in the second paragraph “to settle the claims so certified I 
and all other claims ” modifies and restricts both classes, and if one | 
class is limited to claims disallowed between 1890 and 1908, the other ‘ 


must also be so limited. As many cases were referred to the Court of 
Claims by one or the other of the Houses of Congress subsequent to 
1908 where the accounting officers were without authority to reopen 
settlements made by their predecessors, and were not acted upon 
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between 1890 and 1908, it is obvious that to accomplish the purpose 
and intent of the 1927 law the phrase “namely, between 1890 and 
1908,” must be read as descriptive of the type of claims to be allowed, 
rather than as a limitation to settle only claims of the character de- 
scribed, adversely acted upon during the limited period stated. Such 
construction does no violence to the language of the act and will 
effectuate its purpose and intent. In these circumstances, accepted 
rules of statutory construction require that that meaning be adopted 
which will accomplish the intent of the act. Settlements will be 
made in accordance with the construction herein; and action on claims 
settlements heretofore taken under the act of January 29, 1927, on the 
narrower view of the intent of the act, will be modified without 
request from claimants or their attorneys. 


(A-19410) 


BURIAL EXPENSES—RETIRED ENLISTED MEN DYING WHILE ON 
ACTIVE DUTY 


As the Army appropriation for burial of officers and enlisted men is made 
expressly available in the case of a retired enlisted man who dies while 
on active duty, the Veterans’ Bureau is not authorized to pay any part 
of such expenses under section 201 (1) of the World War veterans’ act of 


June 7, 1924, 43 Stat. 617, as amended by the aet of July 2, 1926, 44 Stat. 
794. 


Decision by Comptroller General McCarl, September 1, 1927: 

There is before this office for consideration the legality of a pro- 
posed payment on voucher Adm-—No-—C-41225, executed in favor of 
Mrs. Catherine A. Barnes by the United States Veterans’ Bureau in 
the amount of $25 covering partial reimbursement of expenses in- 
curred incident to the burial of John E. Barnes, who died March 15, 
1923, at Walter Reed Hospital while employed on active duty as a 
retired enlisted man of the United States Army. The question pre- 
sented is whether, where burial expenses have been paid by the Army, 
as provided by regulations under the annual Army appropriation for 
disposition of remains of officers and enlisted men, for a retired 
enlisted man who died March 15, 1923, while employed in active 
service after retirement entered on September 15, 1921, additional 
expenses or any part thereof in connection with the funeral of the 
man may be paid out of Veterans’ Bureau funds under section 201 
(1) of the World War veterans’ act of June 7, 1924, 43 Stat. 617, as 
amended by the act of July 2, 1926, 44 Stat. 794, which provides: 

(1) If death occur or shall have occurred subsequent to April 6, 1917, and 
before discharge or resignation from the service, the United States Veterans’ 


Bureau shall pay for burial and funeral expenses. and the return of body to 
his home a sum not to exceed $100, as may be fixed by regulation, * * * 
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Section 212 of this act, 44 Stat. 798, provides: 


* * * Titles II and IV of this Act shall not be applicable to any disability 
or resultant death in the service if such disability occurred as a result of serv- 
ice prior to April 6, 1917, or after July 2,1921; * * *. 

The authority for payment of burial expenses in the World War 
veterans’ act is under Title II. 

An enlisted man is upon retirement not discharged but continues 
as a part of the Army; he is relieved from the performance of duty. 
His recall to active service is in the. nature of, and for some pur- 
poses is treated as, an enlistment, as, for example, the adjustment 
of his clothing account and his release from active duty is analogous 
to a discharge for the purpose of section 201 of the act. Provision 
is made in the annual appropriations for the Army for the burial 
of enlisted men and officers, under the heading, “ Disposition of 
remains of officers, soldiers, and civilian employees,” and this appro- 
priation is specifically made available in the case of retired enlisted 
men who die on active duty in terms as follows: 

* * * Provided, That the above provisions shall be applicable in the 
cases of officers and enlisted men on the retired list of the Army who have 
died or may hereafter die while on active duty by proper assignment. 

The intent of both the appropriation in the annual Army act and 
the cited section of the World War veterans’ act is to provide for 
the burial of certain persons at the expense of the United States. 
Ordinarily a beneficiary under either of the laws has but one funeral. 
He is buried but once. As the authorized and necessary expenses 
in connection with his funeral and burial have been paid under 
the Army appropriation, specifically applicable to a retired enlisted 
man on active duty by proper assignment at the time of death, the 
general provision in the World War veterans’ act which might other- 
wise have been available for his funeral and burial may not be 
utilized. 1 Comp. Dec. 126; id. 236; id. 417; id: 563. It was not 
the intent of the World War veterans’ act to supplement the provi- 
sions of law and regulations adequately providing for the funeral 
and burial expenses of retired enlisted men on active duty whose 
funeral and burial expenses might have been paid under the World 
War veterans’ act if they had not been on active duty at the time of 
death. The youcher may not, therefore, be certified for payment. 


(A-19591) 
CONTRACTS—BREACH—DAMAGES 


Where a contract provides for the delivery of lumber of certain prescribed 
qualities for a certain price, but other lumber not in accordance with the 
specifications is delivered, and the Government uses same, with notification 
to the contractor that it was not being accepted as in| compliance with the 
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contract, a reasonable compensation, measured by the market price, may 
be paid for such lumber, less the amount of any damages sustained by the 
Government, measured by the difference in price between that paid the 
contractor for the substituted lumber and the price for which similar 
material could have been purchased at the time the contract was entered 
into. 


Decision by Comptroller General McCarl, September 1, 1927: 

The C. G. Hull Lumber Co. requested July 30, 1927, review of 
settlement No. 0156253, dated June 9, 1927, wherein was deducted 
from its claim of $1,786.98 for lumber delivered to the United States 
for use at Florence, Ala., the sum of $492.56, as the difference be- 
tween the invoice price and the market price for delivery of the 
lumber. The deduction was made for the reason that claimant’s 
higher bid was accepted because it proposed to furnish lumber “ grade 
marked in accordance with rules of the Southern Pine Association,” 
and that when it failed to deliver such lumber it was entitled to pay- 
ment on the basis of the lowest bid for lumber not grade marked 
of the same quality. The claimant alleges that when it notified the 
proper officer of the United States it was unable to deliver grade- 
marked lumber, said officer requested delivery of lumber not so 
marked and agreed to pay the price claimed therefor, which happens 
to be the price stipulated in the proposals dated, June 11 and 14, 1926, 
and acceptance thereof dated June 19 and 22, 1926, respectively, for 
grade-marked lumber of the same quality, and contends that because 
of such arrangement it is entitled to the full amount of its claim. 

By advertisements dated June 9 and 19, 1926, the United States 
engineer office at Florence, Ala., solicited bids for delivery at the 
earliest possible date of certain specified quantities of specified dimen- 
sions and of certain specified grades, not here material, of yellow 
pine lumber, all quantities to be “ grade marked in accordance with 
rules of the Southern Pine Association.” Claimant submitted bids 
for delivery of same and agreed to make delivery under the acceptance 
of June 19, 1926, within five days and under the acceptance of June 
22, 1926, within two days. These bids were accepted, though they 
largely exceeded the lowest bid, which did not offer to deliver lumber 
grade marked by the Southern Pine Association. 

The subsequent facts in the matter are reported in letter dated 
September 11, 1926, from the engineer officer as follows: 


3. Upon delivery of the lumber it was found to be of the grade specified 
but not grade marked, as required. It was therefore rejected as a delivery 
under the order, but in view of urgent need to avoid costly delay of construction 
work, and no other suitable lumber being available, it was used and the vendor 
was notified that it would be purchased from him at a price to be fixed by 
negotiation. He states that the only pr‘ce he is willing to accept is $45, and a 
new purchase order was issued accordingly. 

4. At the time the grade-marked lumber was ordered this office could have 
purchased ungrade-murked material-at $39.50 per thousand. On this basis, the 
ungrade-marked lumber shipped without authority or advance explanation or 
notice, and offered as a delivery under the terms of the purchase order, wus 
worth no more than $39.50. 
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5. It is believed that the vendor has a right to charge a reasonable price for 
the rejected lumber which was used, and in view of the emergency existing on 
the work the price of $45 is reasonable. As to delivery under the original 
order, however, it is believed that the vendor is liable for the difference between 
the amount claimed and the amount at which lumber to the same specifications 
could have been purchased. It is recommended, therefore, that settlement be 
made accordingly. 

The facts of this statement are substantially corroborated in an 
affidavit dated June 29, 1927, executed by the president of claimant 
company, and, for the purpose of this decision only, it may be con- 
ceded that said company is entitled to be paid as stated in amended 
orders dated July 28, 1926, at the rate of $49 per M for 18,331 feet 
of S4S lumber delivered not meeting the specifications and to $45 per 
M for 19,748 feet of T and G flooring not meeting the specifications. 
However, by the breach of the agreement to furnish lumber in accord- 
ance with the terms thereof, the United States has been damaged as 
stated by the district engineer in letter dated April 22, 1927, as 
follows: 
It is the contention of this office that the actual damages sustained by the 
Government on account of the failure of the claimant to deliver lumber in 
accordance with the agreements are the difference between the price claimed 
and the price at which lumber of equal grade could have been purchased. In 
one case we were offered at $28 material for which vendor is claiming $49. In 
the other case we were offered at $39.50 material for which vendor is 
claiming $45. 

There can be no question that claimant breached the agreements to 
furnish lumber grade marked by the Southern Pine Association and 
which agreements were entered into with it in preference to other 
bidders who proposed to furnish at lower prices lumber of equal 
quality or grade not so grade marked and the only question is as to 
the amount of the damages resulting from such breach. The district 
engineer reported that at the time of these acceptances of claimant’s 
bids, ungraded lumber of the same quality as delivered by claimant, 
could have been purchased for $28, and $39.50 per M, respectively, 
and there have been submitted bids wherein it was proposed to fur- 
nish ungraded lumber of the required dimensions, etc., at these prices. 
The Government undoubtedly has sustained damages equal to the 
difference between $49 and $28 per M and between $45 and $39.50 
per M for the unmarked lumber delivered. In other words, the 
Government is at least entitled to damages measured by the differ- 
ence between the sums charged by claimant for the unmarked lumber 
and the sums for which similar lumber could have been purchased on 
the open market at the time of the respective acceptances of June 19 
and 22, 1926. 

The claimant has been allowed payment for the unmarked lumber 
delivered on the basis of $49 per M for one class of lumber and $45 
per M for the other class, less damages sustained by the Government, 
measured by the difference between said prices and $28 per M and 
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$39.50 per M, respectively, and the settlement must be and is sus- 


tained. See 5 Comp. Gen. 993; also decision of December 8, 1926, 
A-13505. 


(A-19143) 
ADVERTISING—BIDS—ACCEPTANCE OF OTHER THAN LOWEST 


Where in connection with proposed forest highway construction prospective 
bidders were to be furnished with plans and specifications upon submission 
of proof of their financial ability and experience, acceptance of other than 
the lowest bid was not authorized based on the opinion of the engineer offi- 
cer that the bidder lacked experience and ability and on the fact that the 
amount of his bid was considerably lower than the engineer’s estimate 
of the cost of the work, inasmuch as the interests of the Government 
would have been protected against defaults or defects in the work by the 
performance bond which the lowest bidder, in submitting his proposal, had 
agreed to execute; it also appearing that the bidder had previously and 
presumably satisfactorily executed a $20,000 contract for concrete road 
construction and that his other work had been chiefly concrete construction 
and structure excavation. 


Comptroller General MeCarl to the Secretary of Agriculture, September 2, 

1927: 

There has been received a letter of July 7, 1927, from the Chief, 
Bureau of Public Roads, United States Department of Agriculture, 
presumably at your direction, requesting review of settlement 
K-10110—A, dated June 21, 1927, wherein credit was disallowed for 


the sum of $7,215.02 paid on vouchers 02342 and 02700 of the March 
quarter, 1926, account of A. W. Smith, district fiscal agent, United 
States Forest Service, representing the difference between the amount 
paid to Tieslau Bros. for road construction and the amount for which 
Charles Harlowe, jr., by his proposal dated June 16, 1925, agreed to 
perform the service. 

It appears that on May 26, 1925, sealed proposals were requested 
for constructing the Yuba Pass Extension Forest Highway, Tahoe 
National Forest, Sierra County, Calif., in accordance with plans and 
specifications to be furnished to prospective bidders on a showing of 
financial ability and experience and upon deposit of a check for $10. 
The request for proposals required each bidder in submitting his 
proposal to inclose a check in the amount of approximately 5 per cent 
of his total bid as a guaranty of the good faith of his proposal, which 
amount he agreed to forfeit to the United States, as liquidated dam- 
ages, in case his proposal was accepted and he should fail to execute 
a contract and furnish a satisfactory performance bond in the amount 
of 50 per cent of his total bid. 

In response to the request for proposals there were received nine 
bids, ranging in amounts from $74,140.47, the lowest bid as sub- 
mitted by Charles Harlowe, jr., to the highest bid of $176,529.35. 
The contract was awarded to Tieslau Bros., whose bid, the second 
lowest received, was in the amount of $88,031.13, such action being 
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taken upon the recommendation of C. H. Sweetser, district engineer, 
for the reasons set forth in his letter of June 17, 1925, to the Chief, 
Bureau of Public Roads, Washington, D. C., as follows: 


The bids received on items Nos. 1, 4, 6, 8, 10, 11, 12, 19, 20, 21, 42, and 45 
are as follows: 


Name 


. Chas. Harlowe, jr__----.--.-- Oakland, Calif. ..........._- $74, 140. 47 













1 

8.’ "TMemiu Bros io 2k seul Berkeley, Calif............_- 88, 031. 13 
3. Coats & MacDougall_-------_- Marysville, Calif_..__...___- 96, 362. 51 
4. J. M. de Luca:.-_.2-.-.-.--- Oakland, Calif--...-....___- 97, 202. 85 
5. Harlan White_-_-..---..-.--- San Francisco, Calif. _--..__- 102, 639. 53 
6)T B Conmolly. sc. oi si ful Oise die. ae 104, 063. 90 
7. A.5.&J.L. ae b> erate a ae ial, se Uses. see d2U 104, 866. 36 
Ct Peer BORIS Lis be I ells ous 

9. Isbell Constr. Co__...-..-.--- 





The bid of Chas, Harlowe, jr., is very low and appears to have been pre- 
pared without adequate study of the work required. In canvassing his experi- 
ence we find that his road experience is limited to the construction in 1919 of 
one mile of concrete paving for Solano County, California, at a cost of $20,000. 
All his other work has been chiefly concrete construction and minor structure 
excavation. He admitted that his bid was hastily prepared and on review of 
his figures discovered that he had neglected to take into account several im- 
portant items. He calculated on about 10,000 cu. yds. overcast whereas none 
is shown on the plans. On the contrary the work is closely balanced and in- 
volves a large amount of end haul. He forgot the item of structure excavation 
when calculating his concrete price and also the watering in his crushed rock 
surfacing price. He also admitted that he had never placed any crushed rock 
surfacing. It is therefore evident that this bidder is not qualified to undertake « 
the work and it would be unwise to consider the bid. I therefore recommend 
that the bid of Chas. Harlowe, jr., be rejected. 












In making an award of this character the main question to be de- 
termined is whether the lowest bidder was reasonably qualified to 
fulfill his agreement. The rejection of the lowest bid is not author- 
ized in the absence of a clear showing of such facts as reasonably 
would justify the conclusion that the one submitting such bid could 
not or would not render satisfactory service. The opinion of a Gov- 
ernment officer that a bidder might possibly be unable to fulfill the 
terms of the contract does not require or justify the rejection of a 
low bid, but is for consideration when the contractor, selected on the 
basis of the lowest bid, fails to fulfill the terms of the contract. 

From the engineer’s statement quoted the reasons for the rejection 
of the lowest bid in the present case may be summarized as (1) lack 
of experience and ability and (2) that the amount of the bid was con- 
siderably lower than the engineer’s estimate of the cost, 

In view of the provision in the “ Notice to contractors,” dated 
May 26, 1925, that “ Plans and specifications will be furnished con- 
tractors who contemplate bidding, on a showing of financial ability 
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and experience,” it must be assumed from the fact that Mr. Harlowe 
was furnished the plans and specifications upon which to base his 
proposal that the requirement of a showing as to his experience 
was satisfactorily met.. Former experience in placing crushed rock 
surfacing was not stipulated as one of the requirements of bidders, 
nor was the fact that he was inexperienced in that particular work 
held to disqualify him from submitting a bid. The fact that he 
had previously, and presumably satisfactorily, executed a $20,000 
contract for the construction of one mile of concrete road, and that 
his other work had been chiefly concrete construction and structure 
excavation is evidence of his ability to perform other work of the 
same general character. Accordingly, the rejection of his bid on the 
ground of inexperience and of inability to perform the work appears 
to have been unwarranted. See 6 Comp. Gen. 210; id. 557. 

With respect to the rejection of the bid for the reason that it was 
considerably lower in amount than the district engineer’s estimate 
and that Mr. Harlowe had admitted to the engineer in a personal in- 
terview he had neglected to take into account several important mat- 
ters, it may be stated that there is nothing in the record to indicate 
Mr. Harlowe requested to withdraw his bid, nor is it established 
that such request, even if made, could properly have been granted. 
See 6 Comp. Gen. 504; id. 526; 24 Comp. Dec. 534; A-7062, April 
18, 1925. The fact that his total bid was considerably less than the 
district engineer’s estimate was not in itself a sufficient reason for 
its rejection, since the bid of Tieslau Bros., who appear to have satis- 
factorily performed the service, was approximately $5,300 lower 
than the engineer’s estimate. The district engineer’s estimate is not 
necessarily to be taken as absolutely correct; on the contrary, the 
bids may disclose vital errors of the district engineer which the 
procedure followed in this case might cause to be uncorrected to the 
prejudice of the interests of the United States. Furthermore, a 
comparison of the bids of Harlowe and Tieslau Bros. discloses that 
on five of the eleven items on which bids were submitted Mr. Har- 
lowe’s bids exceeded those of Tieslau Bros, 

The requirements governing the services and materials to be fur- 
nished in connection with the road construction in question were 
clearly set forth in the plans and specifications, and if, as stated by 
the engineer, Mr. Harlowe’s bid was so low that the services could 
have been furnished only at a loss to himself, that fact alone was 
not a concern of the district engineer, particularly as the Govern- 
ment’s interests would have been protected against defaults and 
defects in the work by a performance bond which, in submitting his 
proposal, accompanied by a check for $3,800 as a guaranty of good 
faith, Mr. Harlowe agreed to execute in the amount of $37,070.23. 
6 Comp. Gen. 210, 557; A+12939, May 7, 1926. 
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The matter will not be further questioned at this time and credit 
will be allowed in the disbursing accounts accordingly, but the 
administrative procedure appearing was so irregular it is believed 
necessary to bring it to your specific attention. 


(A-19183) 
PROPERTY, PRIVATE—DESTROYED IN THE FOREST SERVICE 


The act of March 4, 1913, 37 Stat. 843, authorizing reimbursement of losses 

in connection with fire fighting, ete., does not make the Government the 
insurer of all the personal effects of an employee if destroyed while he 
is on duty or in the employ of the United States, and where a bed, pack 
box, and robe were destroyed by fire while stored in a tent belonging to 
the Forest Service and while the owner was on duty elsewhere, reimburse- 
ment for the loss thereof is not authorized. 


Decision by Comptroller General McCarl, September 2, 1927: 

A. H. Cousins, district fiscal agent, Department of Agriculture, has 
requested review of settlement No, K-6080—A, dated June 22, 1927, 
wherein credit was disallowed for the sum of $41 paid by him on 
voucher 6778, for the quarter ending September 30, 1926, to Paul S. 
Heaton, an employee of the Forest Service, as reimbursement for the 
loss sustained by the latter through the destruction of personal equip- 
ment consisting of bed, pack box, and robe while stored in a tent 
owned by the Forest Service, said tent and equipment being destroyed 
by fire while the employee was on duty elsewhere. 

It appears that Mr. Heaton was required under the terms of his 
employment to furnish equipment of the kind destroyed and that 
there was an informal understanding that he would be reimbursed 
in some amount if said equipment was destroyed. There was no valid 
contract providing for such reimbursement and the amount of $41 
is that determined by the administrative office to be the proper 
measure of damages for the loss sustained. The authority cited for 
payment of the amount in question is the provision in the act of 
March 4, 1913, 37 Stat. 843, reading as follows: 


That hereafter the Secretary of Agriculture is authorized to reimburse owners 
of horses, vehicles, and other equipment lost, damaged, or destroyed while 
being used for necessary fire fighting, trail, or official business, such reimburse- 
mént, to be made from any available funds in the appropriation to which the 
hire of such equipment is properly chargeable. 

It has uniformly been held, both by the accounting officers of the 
Treasury and this office, that while this statute authorizes reim- 
bursement for equipment lost, damaged, or destroyed while it: was 
being used on official business, it does not make the Government the 
insurer of all of the personal property of the employee if destroyed 
while said employee is on duty or in the employ of the United States. 
In other words, to entitle the employee to reimbursement for the 












































lo 


SS = = il 


DECISIONS OF THE COMPTROLLER GENERAL 185 


loss, destruction of, or damage to, his property said loss, damage, or 
destruction must have been the result of, or caused by, its use in work 
for the Government. No such condition exists in the instant case. 
The equipment here involved was not being used in carrying on the 
Government work, neither was the fire and consequent loss caused 
by the Government or its agerits. The fire was not a forest fire but 
was the result of some cause within the tent. The equipment was 
required for the comfort of the employee and the terms of employ- 
ment provided that the employee should furnish such equipment. 
See 21 Comp. Dec. 43. Furthermore, in authorizing payment of 
elaims under the act of March 4, 1913, supra, the law specifically 
provides that such payments shall be made from funds available in 
the appropriation to which the hire of the equipment destroyed is 
chargeable, and no such hiring or appropriation chargeable appears 
in the instant matter, the employee being required under the terms 
of his employment to provide himself such equipment for his own 
use. 

The present case is distinguished from that forming the basis of 
decision of November 5, 1926, 5 Comp. Gen. 326, as in that case the 
employee was not required under the terms of his employment to 
furnish the horse, for the hire of which a fortnal contract had been 
entered into wherein it was agreed that the Government would pay 
to the owner the assessed valuation of the horse if it should be killed 
under certain conditions during the period of hire. 

Upon review the disallowance is sustained. 


(A-19607) 


PRINTING AND BINDING—BLANK BOOKS 


In the absence of a showing that the Government Printing Office is unable to 
furnish blank books to meet the needs of the Government departments and 
establishments, they must be procured exclusively from the Public Printer. 
6 Comp. Gen. 772 distinguished. 


Comptroller General McCarl to the Secretary of the Navy, September 2, 

1927: 

I have your letter of August 16, 1927, requesting decision as to 
whether the holding of this office in decision 6 Comp. Gen. 772 with 
respect to the purchase of tabulating cards by your department is 
equally applicable to the purchase of blank books. 

It was held in such decision that the appropriation for the purchase 
of supplies for your department for the fiscal year 1928 could be used 
for the purchase of tabulating cards needed for the operation of 
certain tabulating machines, it appearing from your representations 
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that such appropriation rather than the appropriation for printing 
and binding for your department had been estimated to cover such 
purchases. It now appears from your present submission that the 
same condition exists with respect to the purchase of blank books 
and you are advised that no objection will be interposed by this office 
to the use of the appropriation made for the purchase of supplies for 
the purchase of blank books for ‘the fiscal year 1928. 

In so far as concerns that portion of the decision in question holding 
that— 

If the cards in question were copyrighted or could be considered stock cards 
such a8 are sold to the public generally, that purchase otherwise than from the 
Government Printing Office would be authorized. * * * 
no reason appears for the extending of its applicability to the pur- 
chase of blank books. It has neither been alleged nor shown that the 
Government Printing Office is unable to furnish such blank books as 
the Navy Department may need and the question of copyright which 
could arise in connection with tabulating cards to be used for a par- 
ticular machine is not present in the purchase of blank books. For 
that reason it must be held that blank books to meet the needs of the 
Navy Department must be procured exclusively from the Public 
Printer. 

The questions submitted are answered accordingly. 


(A-7780) 


ACCOUNTING—SET-OFF—RECEIVERSHIP 






















The United States has always the right to set off against an amount due a 
claimant any sum the same person, company, or corporation owes to the 
Government either under the same or other contracts or obligations. The 
common-law right of every creditor to apply the moneys of his debtor in his 
hands in the extinguishment of claims due him from the debtor is equally 
as applicable to the Government as to individuals. 

The appointment of a receiver for a corporation which is both debtor and 
creditor of the United States does not affect the right of set-off then exist- 
ing in the Government to apply the amount of moneys due the corporation 
in partial liquidation of the indebtedness due the United States, 


Decision by Comptroller General McCarl, September 6, 1927: 

Albert Conway and William A. Young, as receivers of the Stand- 
ard Shipbuilding Corporation, applied March 17, 1927, for review 
of the two settlements numbered 085008-T and 085147-W, dated, re- 
spectively, June 24 and June 25, 1925, wherein certain moneys thereby 
found due to said corporation, amounting to the respective sums 
of $172,574.47 and $3,921.59, aggregating $176,496.06, were offset 
‘against and applied in partial liquidation of the reported indebted- 
ness of said corporation to the United States in the sum of $1,337,000, 
with accrued interest, as evidenced by its bond and mortgage executed 
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April 30, 1920, to the United States Shipping Board Emergency 
Fleet Corporation, and upon which default had been made in the 
payment of the principal and interest as therein agreed. 

The receivers of the debtor corporation question the right of 
the United States to offset the said $176,496.06 in partial liquidation 
of the indebtedness of $1,337,000, with accrued interest, due the Gov- 
ernment, as has been done, alleging that the items comprising the sum 
of $176,496.06 are assets belonging to the receivership, and they 
request that such moneys be paid to them. 

It appears that on April 30, 1920, the Standard Shipbuilding 
Corporation executed to the United States Shipping Board Emer- 
gency Fleet Corporation a bond in which it acknowledged its 
indebtedness in the sum of $1,337,000, which it agreed to pay in five 
annual installments of $267,400 each, beginning on April, 30, 1921, 
with interest at 5 per cent per annum on any unpaid amounts com- 
puted from April 30, 1920, payable semiannually on the 30th days 
of April and October in each year. Under the provisions of the 
bond, after default in the payment of interest for 60 days, or after 
default in the payment of any installment of the principal, the total 
amount of the indebtedness would become die and payable. To 
secure the payment of said bond a mortgage was executed by the 
obligor to the obligee under date of April 30, 1920, upon certain 
property therein described. The debtor made no payment of the 
principal or of the interest due thereon. By reason of such default 
the $1,337,000 indebtedness, with accrued interest, became due and 
payable on or before December 30, 1920, 

On March 7, 1922, Albert Conway and William A. Young were 
appointed receivers of the Standard Shipbuilding Corporation by 
order of the United States District Court for the Eastern District 
of New York in the case of James Howden & Co. (Ltd.) against 
the Standard Shipbuifding Corporation. 

Of the moneys involved, the sum of $172,574.47 represents allow- 
ances made by the Commissioner of Internal Revenue on May 13, 
1924, on certain claims of the Standard Shipbuilding Corporation 
for refund of income taxes illegally collected for the years 1916, 
1918, and 1919, as follows: 


Numbers of 


the certificates’ Amounts of tax 
Years for which illegally collected taxes are refundable of tax overas- | refunds allowed 
sessmen 


58, 024. 02 
172, 574. 47 
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and the sum of $3,921.59 represents an allowance made by the act of 
March 3, 1925, 43 Stat. 1588, on the claim of the Standard Ship- 
building Corporation to cover damages sustained by its dolphin and 
pier, resulting from a collision of two United States vessels at 
Shooters Island, N. Y., on March 30, 1919. 

Thus it appears that the entire indebtedness of $176,496.06 due the 
Standard Shipbuilding Corporation from the United States accrued 
more than two years prior to the appointment of the receivers for 
said corporation, although the allowances of the claims therefor were 
not made until after such appointment. 

The general rule is that a receiver takes the property of which he 
has been appointed in the same plight and condition and subject to 
the same equities and liens as he finds it in the hands of the person 
or corporation out of whose possession it is taken. A receiver can 
acquire no other, greater, or better interest than the debtor had in the 
property ; he has the same right which the insolvent would have had, 
and can set up no rights against claims which the debtor could not 
have set up; he can take no right or title which was extinguished 
before his appointment; and where property is conveyed or assigned 
to him by the party under the court’s order, the receiver can claim 
only such rights as the grantor or assignor could have enforced. The 
appointment of a receiver does not affect a right of set-off then exist- 
ing. Choses in action pass to him subject to the equitable right of 
set-off then existing, so that a debtor of the insolvent who has such 
right is not bound to pay what he owes and take his chances with the 
other creditors, but is bound to pay only the balance. See 34 “Cyc.” 
191 to 195. 

Relative to the contention of the receivers that the United States 
did not acquire the $1,337,000 claim against the Standard Shipbuild- 
ing Corporation until April 16, 1923, when a written assignment of the 
property held by the United States Shipping Board Emergency Fleet 
Corporation was executed conveying same to the United States of 
America, and that the United States therefore had no right of set-off 
therefrom of the $176,496.06 involved, attention is directed to section 
4 of the merchant marine act of June 5, 1920, 41 Stat. 988, which 
transferred to the United States Shipping Board all property held 
by the United States Shipping Board Emergency Fleet Cor- 
poration, with the exception of vessels in the military or naval 
service of the United States. It has been held that the relations 
between the United States Shipping Board and the United States 
Shipping Board Emergency Fleet Corporation are such that in the 
matter of property held by the corporation the ownership is that of 
the United States. 1 Comp. Gen. 279; 2 id. 88. The said United 
States Shipping Board Emergency Fleet Corporation has been held 
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to be an agency of the Government in the following court cases: 
Southern Bridge Co. v. Fleet Corp., 266 Fed. Rep. 747; Sloan Ship- 
yards Corp. v. Fleet Corp., 268 Fed. Rep. 624; 272 Fed. Rep. 132; 
Astoria Marine Iron Works v. Fleet Corp,, 270 Fed. Rep. 635. 

It appearing that at the time of the appointment of the receivers 
for the Standard Shipbuilding Corporation on March 7, 1922, there 
was due the United States from said corporation an indebtedness of 
$1,337,000, with accrued interest, and that the United States was then 
indebted to the said corporation in the sum of $176,496.06 for income 
taxes illegally collected and for damages, as above set forth, the 
United States clearly had the right of set-off in the matter, it being 
well settled that the United States has always the right to set off 
against an amount due a claimant any sum the same person, com- 
pany, or corporation owes to the Government, either under the same 
or other contracts or obligations. The common-law right of every 
creditor to apply the moneys of his debtor in his hands in the extin- 
guishment of claims due him from the debtor is equally as applicable 
to the Government as to individuals. Where a claimant is both debtor 
and creditors of the United States in any form, the General Account- 
ing Office, in settling the accounts within its jurisdiction not only has 
the authority but is required, in the proper discharge of its duties, 


to set off one indebtedness against the other, and allow and certify 
for payment or collection only the balance due. See Barry v. United 
States, 229 U. S. 47-53; Allen et al. v. United States, 17 Wall. 207; 
Taggart v. United States, 17 Ct. Cls. 322-827; 1 Comp. Gen. 605; 2 id. 
479; 3 id. 1006; 4 id. 177, 522, 858. 

Upon review the settlements are sustained. 


(A-19346) 


TRAVELING EXPENSES—WITNESSES—SECRET SERVICE 
OPERATIVES 


Secret Service operatives summoned as witnesses are entitled to their actual 
and necessary expenses of travel from the place at which the summons is 
received to the place of holding court, and return, if they actually return 
directly to that place, such expenses being payable from the appropriation 
“ Fees of witnesses.” If, however, instead of returning, they travel to other 
points for the performance of duty as operatives, said appropriation is 
chargeable as for return transportation only with the authorized expenses 
incurred in going to the place where the next duty is to be performed, not 
to exceed the cost of returning to the place from which subpenaed, the 
expenses incurred after resuming their regular duties as operatives being 
chargeable to the appropriation “Suppressing counterfeiting and other 
crimes.” 


Comptroller General McCarl to the Secretary of the Treasury, September 7, 
1927: 
Consideration has been given your letter of July 21, 1927, as 
follows: 
The appropriation for “ Suppressing counterfeiting and other crimes,” which 


provides for the salary and expenses of the field operatives of the Secret Service 
Division, contains the following provision : 
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“* * * Provided, That no part of this amount be used in defraying the 
expenses of any person subpeenaed by the United States courts to attend any 
trial before a United States court or preliminary examination before any United 
States commissioner, which expenses shall be paid from the appropriation for 
‘Fees of witnesses, United States courts.’” 

It is, therefore, customary for the operatives of the Secret Service to collect 
their expenses going to, while in attendance, and returning from court from the 
United States marshals. 

It occasionally happens that investigations under the jurisdiction of the 
Secret Service are necessary in the vicinity of the court to which these opera- 
tives are subpeenaed or at some point en route which in the interests of economy 
and efficiency they make either going to or returning from court. In these 
instances the operative presents to the marshal an account charging direct trans- 
portion and expenses from his headquarters to court and return, rendering to 
the Secret Service Division an account for all of the expenses incident to the 
part of the trip, either going or returning, devoted to the Secret Service investi- 
gation, and crediting against this actual expense account the amount drawn 
from the United States marshal for the straight trip. 

For example, an operative attached to the Kansas City headquarters of the 
Secret Service is subpoenaed to court at Joplin, Missouri, and when through at 
court he collects from the United States marshal at Joplin his transportation, 
sleeper fare, subsistence, and incidental expenses from Kansas City to Joplin 
and return; but he does not return direct to Kansas City as certain investiga- 
tions in Kansas or Missouri can be made by him before returning to his 
headquarters or en route, effecting a saving of time and money thereby. He 
therefore makes these investigations and charges all of his expenses from the 
time he leaves Joplin until he arrives at his headquarters in Kansas City to 
the Secret Service Division entering a credit against this.in the amount he 
receives from the United States murshal at Joplin for his return expenses to 
Kansas City. 

Objection has been made by some United States marshals to this procedure 
because the operative can not furnish him with the receipts for Pullman fare 
to suppert the charge returning to his headquarters as required by the, Govern- 
ment travel regulations. 

The question, therefore, is submitted to you for determination in order that 
the operatives of the Secret Service Division may be appropriately instructed. 


The particular case to which you refer has been identified as that 
of William B. Cline, who was summoned from Kansas City, Mo., 
and attended court at Joplin, Mo., on June 12 and 13, 1927. He sub- 
mitted his voucher for expenses from Kansas City to Joplin to the 
United States marshal, who not only paid such expenses, but also 
advanced the estimated cost of returning to Kansas City. In his 
voucher covering the month of June as a Secret Service operative, 
Cline states: 


I was in Joplin, Mo., on subpoena June 12 and 13, was discharged from Crt. 
5.15 p. m. June 13 & resume work for this service in Joplin at that time, incurring 
chgs. as shown. 


From the total of his June expense voucher he deducted the amount 
of $8.92 received from the marshal to cover the expenses of his 
return trip. It is evident from the foregoing that from the time this 
employee was excused by the court he was engaged on official duties 
as a Secret Service operative, and that none of his expenses incurred 
from that hour could be said to have been due to his attendance 
upon the court as a witness. All of the expenses, therefore, from 
the time he took up his duties as a Secret Service operative were a 
proper charge against the appropriation for “ Suppressing counter- 
feiting and other crimes” and were not properly payable from the 
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appropriation for “Fees of witnesses.” A transfer settlement will 
accordingly be stated charging the appropriation “ Suppressing coun- 
terfeiting and other crimes” with $8.92 and crediting a like amount 
to the appropriation “ Fees of witnesses.” Proper adjustment will 
also be made in the accounts of the United States marshal, Asa W. 
Butler, at Kansas City, Mo. 

If the operative in this case had not resumed duty as such at 
Joplin, the appropriation “Fees of witnesses” would have been 
chargeable with his authorized expenses to the place at which he 
did resume such duty not to exceed what it would have cost had he 
returned direct to the place from which subpoenaed, and this rule is 
for application generally in such cases. 


(A-19098) 


LEASES—RENT—HOLDING OVER 


Under a lease creating a tenancy for a stated period with the right reserved 
to continue occupancy during the following fiscal year by the giving of 
one month’s notice, upon the Government’s failure to give the required 
notice and retaining possession without objection on the part of the lessor, 
the tenancy is continued by the holding over fer a period equal to that 
reserved in the lease, and the Government is liable for rental during the 
tenancy as thus enlarged, provided the leased premises have not, in the 
meantime, been relet by the owners and there was nothing in the facts 
or circumstances of the holding over to indicate that it was to be on a 


month-to-month basis or was for a period less than the period covered 
by the original lease. 


Decision by Comptroller General McCarl, September 9, 1927: 

Request was made July 2, 1927, by 17 Washington Street (Inc.), 
for review of settlement No. 0185423, dated June 30, 1927, wherein 
there was disallowed its claim for $624.99 to cover rental for the 
second floor of the premises located at No. 17 Washington Street, 
Newark, N. J., from December 1, 1926, to February 28, 1927, inclu- 
sive, under lease dated October 1, 1925, 

Under lease of October 1, 1925, possession of the entire second 
floor in the building known as 17 Washington Street (Inc.) was 
secured by the Government for the use of the deputy prohibition ad- 
ministrator of New Jersey for the term beginning on that date and 
ending on June 30, 1926, at a rental at the rate of $2,500 per annum, 


provision being made in paragraph 5 thereof for its renewal as 
follows: 


5. This lease may, at the option of the Government, be renewed at a monthly 
rental of two hundred and fifty dollars for the fiscal year 1927, and two 
hundred ninety-one dollars, sixty-six and two-thirds cents ($291.66%) for 
the fiscal years 1928 and 1929, and otherwise upon the terms and conditions 
herein specified, provided notice be given in writing to the lessor at least 
one month before this lease would expire, Provided, That no renewal thereof 
shall extend the period of occupancy of the premises beyond the thirtieth 
day of June, 1929. 
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The lease was not renewed at the expiration of the term as pro- 
vided in paragraph 5 above quoted, but it appears the Government 
continued to occupy the premises until November 20, 1926, when, by 
reason of the need for larger office space due to the creation of the 
State of New Jersey into a separate prohibition district, they were 
vacated, rental being paid at the rate specified in the lease for the 
fiscal year 1926, until November 30, 1926. It also appears that al- 
though diligent effort was made by the owners of the building to 
rent the vacated space to other parties, their efforts in that respect 
were unsuccessful until March 1, 1927, and the claim submitted covers 
the period the second floor of the property in question remained 
untenanted. 

The question here involved is as to whether the Government, by the 
hotding over, made itself liable for rent for a period equal to that 
reserved in the lease of October 1, 1925, or for nine months after 
June 30, 1926, there being nothing in the action or understanding of 
the parties to indicate that the holding over after June 30, 1926, was 
to be on a month-to-month basis or for a period of less than the 
period covered by the original lease. See in this connection 5 Comp. 
Gen. 172. 

In connection with a case involving a similar state of facts to those 
here presented, which was considered by a former Comptroller of the 
Treasury, it was said: 

The lease established the relation of landlord and tenant, and the tenant can 
not dissolve that relation by holding over and remain in possession only for 
such time as suits the tenant’s pleasure. But if the lease was for a fixed term, 
the holding over raises a presumption of the tenant’s willingness to continue the 
lease for a term of similar extent, if required by the landlord. It is the gen- 


eral rule and maintains in Illinois, where the lease was executed. (The Clinton 
Wire Cloth Co. v. Gardner, 99 Ills., 151.) 

By the holding over of the tenant under such circumstances as imply an 
intention to continue the relation of landlord and tenant, acquiesced in by the 
landlord, the continuance of the tenancy is for another full period which can 
not be sooner terminated by the tenant without the consent of the landlord. 
And this rule applies to the Government, but restricted to the availability of an 
appropriation. (Smoot v. United States, 38 Ct. Cls. 418; Morgan v. United 
States, 14 id. 319.) (Decision of February 27, 1914, 68 MS. Comp. Dec. 1244.) 


The general rule referred to in the above-quoted decision appears 
also to maintain in the State of New Jersey. Conover v. Crowell 
Machine Co., 33 N. J. Law Journal 83. 

The term of the tenancy reserved in the lease of October 1, 1925, 
was for a period of nine months, the remainder of the fiscal year then 
current, at a fixed rate per annum, and under the applicable rule, no 
notice of an intention to renew the lease having been given by the 
Government as required by paragraph 5 thereof, and there appearing 
nothing to indicate that the holding over was to be on a month-to- 
month basis or for a period less than the period covered by the 
original lease, the Government, by its holding over of the leased 
premises, made itself liable for rental for a period of time equal to 
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the period covered by the lease or to February 28, 1927. The office 
space covered by the lease was relet by the owners as of March 1, 
1927, and the Government has been released by the owners from 
liability for rental thereon for any period after February 28, 1927. 

The owners of the property appear to have been diligent in their 
efforts to relet it and their acquiescence in the Government’s vacating 
the office space covered by the lease appears to be negatived by the 
fact that bills covering rental during the unoccupied period were 
presented to the Government officers for payment as it became due, 
and an appropriation was available covering the rental of the premises 
during the fiscal year 1927. 

In view of all the facts appearing and the law applicable thereto 
it must be held that rent is properly payable for the three months 
during which the property was vacant by reason of the action of the 
Government. 

Accordingly, upon review, there is certified the sum of $624.99 as 
being due claimant corporation for which amount a settlement will 
issue in due course of business. 


(A-19698) 
CLAIMS—SETTLEMENTS—AUTHORITY 


Under section 236 of the Revised Statutes, as amended by section 305 of the 
act of June 10, 1921, 42 Stat. 24, the authority to make settlements against 
debtors of the United States rests, in the first instance, in the General Ac- 
counting Office, and all claims arising in the administrative services against 
debtors should be transmitted to the General Accounting Office with report 
and recommendation as to settlement. 


Comptroller General McCarl to the Secretary of the Interior, September 9, 

1927: 

There has been received your letter of August 26, 1927, to the affect 
that in connection with the construction of the Gibson Dam, Sun 
River project, bids were solicited for second-hand steel rails to be 
used in reinforcing concrete work; that the lowest bid received was 
that of the Pacific Hide and Fur Depot of $852.72 which was ac- 
cepted ; that the bidder refused to execute formal contract or supply 
the rails for the reason, as stated in its letter of May 3, 1927; that 
the rails “ checked out short on the actual number of 272 rails, and 
also found many heavily encrusted with rust and of varied lengths”; 
that after notification of bidder in letter dated May 13, 1927, the 
rails were purchased from the next lowest bidder at a total cost of 
$1,085.90 to the United States, resulting in a loss of $233.18 to the 
Government by reason of the refusal of the Pacific Hide and Fur 
Depot to comply with the terms of the accepted bid. You further 
report that in response to a demand for payment of the loss of 

6752°—28——18 
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$233.18, the Pacific Hide and Fur Depot has tendered a remittance 
of $150 in settlement of the claim against it and you request decision 
as to whether such offer should be accepted. 

Section 236, Revised Statutes, as amended by the act of June 10, 
1921, 42 Stat. 24, provides that— 

All claims and demands whatever by the Government of the United States 
or against it, and all accounts whatever in which the Government of the United 
States is concerned, either as debtor or creditor, shall be settled and adjusted 
in the General Accounting Office. 

This provision of law, which originated with the act of March 3, 
1817, 3 Stat. 366, contemplates that unless otherwise specifically 
provided by subsequent legislation, all claims of the Government 
against its debtors shall in the first instance be settled and adjusted 
by the General Accounting Office. Sections 882, 886, Revised Stat- 
utes, as amended by section 306 of the Budget and Accounting Act 
of June 10, 1921, supra, as construed by the courts, give to the settle- 
ments of the General Accounting Office of claims of the Government 
against its debtors a prima facie effect when suit is brought to 
recover the amount certified to be due the Government. See Soule 
v. United States, 100 U. S. 8; Dennis v. United States, 52 Pac. 353; 
and United States v. Pierson, 145 Fed. Rep. 814. 

Section 8 of the act of July 31, 1894, 28 Stat. 208, does not 
authorize a disbursing officer or the head of an executive department 
to require a decision of this office in the matter of the collection of 
a debt to the United States; said section relates to the rendition of 
decisions in advance of payment, that is to say where payments are 
to be made by or on behalf of the Government. 

As the present submission discloses the facts in this case, the 
proper procedure to be followed to complete the record for action 
by this office is to transmit to this office the remittance of $150 with 
your recommendation as to the action to be taken. Reference should 
be made, also, to the voucher number and the name of the disbursing 
officer paying the Morse Bros. Machinery & Supply Co. for the 
steel purchased in lieu of that which the Pacific Hide and Fur Depot 
should have furnished under its accepted bid. If the amount 
tendered in the settlement can not be accepted, it will be returned 
to the debtor when this office has concluded its consideration of the 
claim. 


(A-19720) 
TRAVELING EXPENSES—TRANSFERS—CIVILIAN EMPLOYEES 


The transfer of a civilian employee of the Ordnance Department from his 
station at one place to a new station for permanent duty is tantamount to 
a discharge and reappointment and the employee is under the necessity of 
placing himself at the new duty station at his own expense. 6 Comp. Gen. 
377; id. 602 distiguished. 
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Comptroller General McCarl to Lieut. James W. Walters, finance officer, 
United States Army, September 9, 1927: 


There has been received by indorsement of August 26, 1927, from 
the office of the Chief of Finance, your indorsement of July 13, 1927, 
submitting, with request for decision whether payment thereon is 
authorized, voucher in favor of Frank W. Murphy, junior surveil- 
lance inspector, for $4.66 covering fractional per diem and transpor- 
tation expenses incurred in effecting his transfer from Pedricktown, 
N. J., to New Brunswick, N. J., April 30, 1927. 

The order authorizing the transfer is as follows: 


1. By order of the Chief of Ordnance, you are directed to proceed from the 
Delaware ordnance reserve depot, Pedricktown, N. J., to the Raritan Arsenal, 
Metuchen, N. J., for the purpose of entering upon permanent duty, being official 
business pertaining to the operations of the Ordnance Department. 

2. The travel directed is absolutely necessary in the military service and 
impracticable of postponement without detriment to the public service. 

3. Transportation and Pullman accommodations will be furnished upon 
application to a Quartermasier Corps representative. 

4. In addition to the transportation referred to above you will receive a flat 
per diem allowance of $6 while engaged in the performance of the travel herein 
directed, all in accordance with existing regulations. 

5. Reimbursement of expenses mentioned in above paragraphs will be made 
by the finance officer, Raritan Arsenal from the appropriation Army transporta- 
tion 1927 “ D,” Procurement Authority ORD. 5607 P 5006 and P 5056—A-9-7. 

6. Application should be made to the depot quartermaster for the packing 
and crating of household effects, in accordance with the allowance provided in 
Army Regulations 30-960, the transportation of which will be paid from the 
appropriation Army transportation 1927 “D,” procurement authority ORD 
5607 P 4910 A-9~7. 


In forwarding the voucher to this office the Chief of Finance has 
stated : 


1. In forwarding this request of the disbursing officer for advance decision, 
it is deemed proper to state that, in the opinion of this office, the decision 
reported in 6 Comptroller General, at page 377, and cited in these papers, is not 
applicable to the present case, inasmuch as the employee here involved is a 
member of a general field service, whereas the employee concerning whom the 
decision above cited was rendered was not such an employee. As you are, no 
doubt, aware, the activities of the Ordnance Department of the Army require the 
moving about or changing station of skilled civilian employees of the arsenal 
service from place to place for the performance of the same character of duty, 
und even from the United States to the Philippine Islands, or other of our 
foreign possessions. Accordingly, for many years the civilian employees of the 
class here involved have been regarded as belonging to a service as mobile as 
the Army itself, and the ordering of such an employee from one stution to 


nnother at public expense is done only when the interests of the service so 
require. 


It is a well-established rule that when an employee is appointed 
for duty at one station and not for field duty generally and is there- 
after transferred for duty to another station the situation is tanta- 
mount to a discharge and reappointment, and the employee is under 
the necessity of placing himself at his new duty station at his own 
expense. See 6 Comp. Gen. 377, and cases therein cited. In 6 Comp. 
Gen. 602, conditions were set forth under which an exception to the 
general rule might be recognized; that is, if it be shown, first, that 
the service is field duty and that the employee is appointed for gen- 
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eral field duty and not for service at a particular place or within a 
limited district; second, that the appropriation to be charged with 
the expense incurred in the travel between the two stations is equally 
available for work to be performed at either station; third, that the 
duty required of the employee at both the old and the new stations 
is of the same general character and such as to require the employee 
to move from place to place in the field for its performance; fourth, 
that the head of the department or establishment or the officer author- 
ized to issue the necessary travel orders certifies that the transfer 
originated from a Government need and is not for the personal con- 
venience or desires of the employee. All of the conditions thus 
described are not met in this case. For instance, the travel order 
states that the transfer is “ for the purpose of entering upon perma- 
nent duty ” at the Raritan Arsenal, thus precluding any presumption 
that the duties to be performed by reason of the transfer are such 
as require an employee to move from place to place for their execu- 
tion. ‘This case, therefore, appears to fall within the general rule 
first above stated and not within the exceptions. 
Payment of the voucher is not authorized. 


(A-19107) 
MEDICAL TREATMENT, PRIVATE—NATIONAL GUARD 


Where enlisted men of an organization of the National Guard are injured 
while en route to an encampment under proper orders, they are entitled, 
under section 4 of the act of June 3, 1924, 43 Stat. 364, if no service or 
Government facilities are available, to necessary medical and hospital 
care and treatment furnished from private sources at the expense of the 
United States. 


Comptroller General McCarl to Lieut. Col. F. J. Killilea, United States 
property and disbursing officer, Massachusetts National Guard, September 
12, 1927: 

There has been received, through channels, your eleventh indorse- 
ment of June 9, 1927, requesting decision whether you are authorized 
to pay vouchers therewith transmitted in favor of Dr. Henry J. 
Walcot, Concord, Mass., $214, for medical and surgical treatment 
of Minard C. Stygles, private, One hundred and second Motor Trans- 
port Company, Massachusetts National Guard, and the Emerson 
Hospital, Concord, Mass., $269.50, for hospital services rendered 
Private Stygles, July 9-September 5, 1926, and Henry J. Dion, pri- 
vate, One hundred and second Motor Transport Company, July 9- 
July 15, 1926. 

The papers transmitted with the vouchers show that the enlisted 
men were members of a crew of a service or repair truck of the 
company en route on the evening of July 9, 1926, from the home 
station of the organization, Woburn, Mass., to Camp Devens, Mass., 
to participate in the ordered encampment there of the Twenty-sixth 
Division, Massachusetts National Guard during the period July 
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10-24, 1926, both dates inclusive, when an accident occurred in which 
the two named men were injured. There being no medical officer or 
Government hospital available and because of the seriousness of the 
injuries, they were taken to the nearest hospital and a civilian prac- 
titioner secured. A board appointed to investigate the matter found 
that the injuries were incurred in line of duty and without miscon- 
duct. It appears the men were not among the members of the 
advance detail of the division required to report at Camp Devens 
before July 10, 1926, because of the limit as to the numbers permitted 
in such advance detail; but that with a view to being prepared to 
handle the detraining of the division on the opening day of the camp, 
it has been customary to ask the members of the division train to 
report at camp prior to midnight of the day preceding the opening 
of the encampment; and that subparagraph 2, paragraph 1, of Gen- 
eral Order No. 1, Headquarters, Twenty-sixth Division Train, 
Massachusetts National Guard, dated June 28, 1926, provided: 


All units of the train will report at Camp Devens before midnight on July 
9, 1926. 


The men were thus en route to the encampment pursuant to orders 
although not entitled to pay prior to the opening of the encampment. 
Payment of the inclosed vouchers is proposed under authority of 
section 4 of the act of June 3, 1924, 43 Stat. 364, which provides: 


That officers, warrant officers, and enlisted men of the National Guard injured 
in line of duty while at encampments, maneuvers, or other exercises, or at 
service schools, under the provisions of sections 94, 97, and 99 of the national 
defense act of June 3, 1916, as amended ; members of the officers’ reserve corps 
and of the enlisted reserve corps of the Army injured in line of duty while on 
uctive duty under proper orders; persons hereinbefore described who may 
now be undergoing hospital treatment for injuries so sustained shall be entitled, 
under such regulations as the President may prescribe, to medical and hospital 
treatment at Government expense, * * 


The doubt as to the propriety of payment arises because of the 
limitation in the foregoing provision to injuries suffered while at 
encampments, the men in this case being en route to an encampment 
and not at the encampment when injured. A further question is 
suggested by the fact that the men were not, under the limitations 
contained in the orders of the adjutant general of Massachusetts, a 
part of the advance detail and were not therefore entitled to pay 
prior to the opening of the encampment. If the first ground of 
doubt is substantial, the second is immaterial, as under the first 
ground members of the National Guard en route to or from encamp- 
ments and entitled to pay would, nevertheless, be excluded from the 
benefits of the act. Disposing of the second question first, if mem- 
bers of the National Guard are injured while proceeding to an 
authorized encampment prior to its official opening under proper 
orders for the performance of duty in connection with the encamp- 
ment, the men are as much within the benefits of the act as though 
entitled to pay. 
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Was it intended by the language used “ while at encampments” 
to limit the benefits to members of the National Guard suffering in- 
juries only while at the encampment and to exclude the period en 
route to and from such encampment?! Prior to the cited act it had 
been held that members of the National Guard, while participating 
in authorized encampments, were entitled to civilian medical treat- 
ment as a charge against appropriations for the National Guard if 
service or Government facilities were not available, but that such 
expenses could not be paid under those appropriations after the 
date the encampment officially ended. 27 Comp. Dec. 631. There is 
participation in an encampment when, pursuant to proper orders, a 
unit of the National Guard is en route to or from the encampment. 
The act was not designed to restrict or reduce the existing pro- 
visions but to extend further benefits to members of the National 
Guard injured while engaged in the training prescribed and provided 
for by section 94 of the national defense act. It is to be observed 
the provision for members of the reserve corps extends to them while 
on active duty under proper orders; and a member of the reserve is 
on active duty from the time he proceeds from his home in obedience 
to the order; unless more extensive provision is designed to be made 
for members of the reserve than for the National Guard, the latter 
must be included while en route to and from encampments. Benefits 
of identically the same character were intended to be provided for 
members of the National Guard as for members of the reserve corps. 
Accordingly the phrase “ while at encampments, maneuvers, or other 
exercises” is interpreted as including the time necessarily involved 
in proceeding under proper orders from the home station or company 
rendezvous to the day when the organization should, under its orders, 
return thereto. 


Payment of the vouchers, if otherwise correct, is authorized. 


(A-19723) 


LEAVES OF ABSENCE—RESIGNATION—FIELD EMPLOYEES, 
RECLAMATION SERVICE 


The granting of leaves of absence with pay to field employees of the Reclamze- 
tion Service is not fixed by statute but is within the discretion of the Sec- 
retary of the Interior, and where regulations have been issued fixing the 
amount of leave allowable upon resignation from the service at two and 
one-half days for each month of service since the first of the calendar year, 
such regulations are controlling and a field officer is without authority vo 
grant leave in excess of that rate. 


Decision by Comptroller General McCarl, September 13, 1927: 


Albert J. Hendley requested August 17, 1927, review of settlement 
No. 0152390, dated January 5, 1927, disallowing his claim for $13.33, 
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alleged to be due him as salary as an employee of the United States 
Reclamation Service during the period February 7 to 10, 1913, under 
conditions as follows: 

It appears that in 1913 claimant was employed as a junior clerk at 
$1,200 per annum in the office of the Reclamation Bureau at Boise, 
Idaho; that he applied for seven days’ annual leave from February 3 
to 10, inclusive, which request appears to have been approved by the 
officer in charge of the Boise project and for which time he was paid 
his regular rate of salary; that he did not return to duty at Boise 
upon the termination of his leave but on March 6, 1913, submitted his 
resignation to become effective from and after February 11, 1913; 
that in view of the provisions of the leave regulations of the Depart- 
ment of the Interior effective at that time which authorized annual 
leave at the rate of two and one-half days for each month of service 
since the first of the calendar year, the resignation was accepted 
effective at the close of business February 5, 19138. Claimant was 
thereafter requested to refund the amount of $13.33 paid him as sal- 
ary for the four days from February 7 to 10, inclusive. Refund was 
made on September 15, 1913. ; 

Claithant now contends that the administrative approval of the 
leave request as submitted and the subsequent administrative ap- 
proval by competent official of the voucher covering the salary pay- 
ment to February 10, 1913, made his right to the money absolute. 

A provision in the Reclamation Manual in effect during February, 
1913, reads as follows: 

The supervising engineers, in the field are authorized to grant annual leave 
to employees in their respective divisions. 

Paragraph 19 of the regulations of the Department of the Interior, 
dated February 1, 1910, covering leaves of absence of empioyees of 
that department, including field service employees outside of Wash- 
ington, provides: 


19. Only accrued leave allowed on resignation, etc.; exceptions—On separa- 
tion from the department by resignation, dismissal, or transfer, employees 
will be allowed only accrued leave at the rate of two and one-half days for each 
month of service since the first of the calendar year; but heads of bureaus may 
grant more than this (within the legal I'mit) when separation occurs after 
the middle of the year and the employee has served five or more years and there 
are other meritorious reasons for exception to the rule, in the latter case in 


writing. 

There is no statute specifically granting leaves of absence with 
pay to employees of the Reclamation Service outside of Washington, 
and, therefore, the granting of such leave is within the discretion 
of the Secretary of the Interior. By the provisions of paragraph 
19 of the regulations quoted, supra, the Secretary of the Interior 
authorized the officers in charge of field projects to allow employees 
only accrued leave, under conditions such as here involved, at the rate 
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of two and one-half days for each month of service since the first of 
the calendar year. In this case the officer in charge of the Boise proj- 
ect exceeded his authority in allowing claimant’s request for leave with 
pay in excess of the rate provided by the regulations and the subse- 
quent payment thereof by the disbursing officer may not be taken as 
controlling in the matter. Claimant was paid the full amount of 
salary due him to the effective date of the acceptance of his resigna- 
tion and there is no authority for any further payment. 
Upon review the disallowance is sustained. 


(A-19740) 


SUBSTITUTE POST OFFICE EMPLOYEES—TIME SPENT IN EFFECT- 
ING DELIVERY OF SPECIAL-DELIVERY MAIL—SERVICE CREDITS 


Under the act of February 28, 1925, 43 Stat. 1065, the time spent by substitute 
post Office employees solely in effecting delivery of special-delivery mail, 
for which they are paid the regular fees authorized therefor, may not be 
counted in computing the time for which said employees are entitled to 
credit when they receive regular appointments. 


Comptroller General McCarl to the Postmaster General, September 13, 1927: 
There has been received your letter of August 31, 1927, as follows: 


The act of February 28, 1925, reclassifying the salaries of postmasters and 
employees of the postal service provides: -“ Substitute clerks in first and second 
class post offices and the Railway Mail Service and substitute letter carriers in 
the City Delivery Service when appointed regular clerks, railway postal clerks, 
or carriers shall have credit for actual time served on a basis of one year for 
each three hundred and six days of eight hours served as substitute, and ap- 
pointed to the grade to which such clerk or carrier would have progressed had 
his original appointment as substitute been to grade one.” 

It has been found advantageous in the administration of the special-delivery 
service to employ substitute carriers and clerks, preferably the former, in the 
delivery of special-delivery matter where the volume of such business is suffi- 
cient. (See Sec. 851, P. L. and R., 1924.) This employment is authorized 
under the following provision of law in the act making appropriations for the 
postal service for the fiscal year ended June 30, 1901, approved June 2, 1900 
(31 Stat. 260) : 

“ And provided further, That at first and second class post offices the Post- 
master General may establish rules under which special delivery may be effected 
by any salaried clerk or employee thereof, and the lawful special-delivery fees 
allowed therefor, the same as is now done at third class offices, in cases where 
such delivery can not be made by regular messenger.” 

This is an amendment of the act of August 4, 1886, to extend the system for 
the immediate delivery of letters, which is in turn an amendment of the act of 
Match 8, 1885, an appropriation act under the provisions of which the special- 
delivery service was instituted. 

Such employment of substitute employees in first and second class post offices, 
particularly substitute carriers, is an advantage in that it provides larger oppor- 
tunity for earnings by substitutes, gives them practical and effective training 
and provides a more stable special-delivery force. When so employed substitute 
earriers and clerks are compensated in accordance with the law relating to 
special-delivery service, but they are employed under their appointment as sub- 
stitute clerks and carriers and are not uppointed as special-delivery messengers, 

It is my opinion that the time served by substitute carriers and clerks in the 
delivery of special-delivery matter may properly be included in the actual time 
served as substitutes and that they should have credit for such time as pro- 
vided in the law quoted above. However, in order that there may be no 
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yuestion as to the payment of salary pursuant to the adoption of such practice, 
the matter is submitted for your opinion. 


Section 851 of the Postal Laws and Regulations of 1924, referred 
to in your submission, reads as follows: 

At city-delivery offices, postmasters should employ substitute carriers and 
clerks, preferably the former, instead of boys as special-delivery messengers 
where the volume of such business is sufficient to warrant these employees in 
taking up the work and the conditions are otherwise favorable; but boys 16 
years of age or over may be so employed when, in the judgment of the post- 
master, circumstances require it or he is of the opinion that the efficiency of 
the service will be promoted thereby. 

2. The force of special-delivery messengers in each office shall be so arranged 
that a suitable number may always be on hand to secure immediate delivery 


of all special-delivery matter at any time within the prescribed hours of the 
day. 

3. When delivery of special-delivery matter can not be made promptly by 
regular special-delivery messengers, postmasters may cause such delivery to be 
made by any regular clerk or employee, who shall be allowed the same com- 
pensation and be paid and give receipt therefor in the same manner as regular 
messengers, except that, at offices of the first and second classes, regular clerks 
or employees shall not receive fees for delivering special-delivery mail during 
their regular tours of duty and substitutes shall not receive fees for effecting 
special deliveries during the time for which they are paid at the hourly rate. 


It is understood that the question submitted by you refers to 
employees of first and second class post offices, and who, under the 
laws and regulations applicable thereto, are-entitled to the fees paid 
for effecting special deliveries only when they are not being paid at 
the hourly rate. Thus the service which it is now proposed to 
credit as time served for purposes of regular appointment or pro- 
motion, is only service rendered in delivering special-delivery mail 
and for which no compensation is authorized other than the pre- 
scribed fees. - 

That portion of the act of February 28, 1925, 43 Stat. 1065, quoted 
in your letter stipulating the manner in which credit may be given 
for services as a substitute provides for credit upon a time basis, 
and it must be concluded that no period during which substitute em- 
ployees are employed upon other than a time basis may be used 
in computing the time, be it days, hours, or minutes, for which said 
employees are entitled to credit in determining their status when 
they receive regular appointments. Therefore, the time during which 
they are on duty for the sole purpose of effecting delivery of special- 


delivery mail must be excluded in computing the time they have 
served. 


(A-19761) 
ADVERTISING—STANDARDIZATION OF EQUIPMENT 


Standardization of equipment, as against its procurement under competitive 
bidding, involves a question of policy that is no longer open for administra- 
tive consideration, the Congress having definitely determined the matter 
by the enactment of the provisions of section 3709 of the Revised Statutes 
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requiring that all purchases and contracts for supplies or services, in any 
of the departments of the Government, except for personal services, shall 
be made by advertising a sufficient time previously for proposals respect- 
ing the same, unless immediate delivery of the supplies or performance 
of the service is required by a public exigency. 


Comptroller General McCarl to the Secretary of Agriculture, September 13, 
1927: 


There has been received your letter of August 8, 1927, requesting 
review of settlement K~7379—A, dated April 29, 1927, of the October 
1 to December 31, 1925, accounts of A. Zappone, disbursing clerk. 
Department of Agriculture, wherein credit was disallowed for pay- 
ments in the sum of $325.14, made on vouchers 79162 and 79163, dated 
October 24, 1925, to the Western Electric Co., for telephones and 
telephone equipment furnished the Forest Service, United States 
Department of Agriculture. The disallowance was made because of 
failure to comply with section 3709, Revised Statutes. 

The circumstances attending the purchase of the telephones and 
equipment are stated in your request for review of the settlement as 
follows: 


The purchases in question cover certain telephone equipment. The Forest 
Service has somthing in excess of 33,000 miles of telephone line throughout the 
national forests. Practically all of this mileage and necessary telephone in- 
struments are maintained by the ranger personnel who are also expected and 
required to be proficient in many other respects, i. e., timber management, 
grazing administration, fire protection, trail construction, public relation activi- 
ties, etc. Efficient telephone systems are of prime importance in the admin:stra- 
tion of the national forests, particularly in the matter of fire protection. The 
importance of standarizing telephone instruments and equipment and thereby 
simplifying the ranger’s problem of maintenance, is believed to be perfectly 
obvious; and the saving thereby effected by the Government patent. 

There are in use in the Forest Service various makes of telephone instru- 
ments, including those supplied by the Western Electric Company, Kellogg 
Switchboard and Supply Company, Universal High Power Telephone Com- 
pany, and General Blectric Company. On individual! forests there is a tendency 
towards standardization of equipment used on a particular forest. If tele- 
phones and equipment of different types were used on the same forest, it would 
require the purchase and maintenance of a large stock of repair parts, since 
such parts are not interchangeable between different makes of telephone instru- 
ments. The most serious consideration, however, is the fact that the rangers 
ean, with a minimum outlay of time and expense, be trained to keep in repair 
the instruments if they are of the same or similar makes. If the makes vary 
to any degree it requires the services of expert mechanicians. It is not prac- 
ticable or even possible to have a corps of telephone repairmen go over the 
lines. That must be part of the rangers’ duties else the entire system of fire 
patrol will fall down. By continued use of certain equipment, forest officers 
have become familiar and accustomed to the location of the apparatus inside 
the sets and are familiar with the circuits and repair parts which are needed 
for the instruments that have been adopted as standard in their districts. Las! 
year the department considered the question of having telephone instruments 
and equipment placed on the General Supply Schedule, and after more or les: 
correspondence with the district officers, it was decided against this step, largely 
because one district or forest had standardized on a particular make of in 
struments and other districts or forests on other makes. At this time, however. 
all officers in charge were put on notice that they would be held entirely ac 
countable for any failure to observe the $50 limit in the purchase of telephon 
instruments in the absence of competitive bids. The expenditures under sus- 
pension were made prior to the issuance of the letter of instructions in this 
respect, dated January 22, 1927. Most of the department’s purchases of tele 
phone instruments are now for the purpose of replacement and such purchases 
are in small amounts. 
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Section 3709, Revised Statutes, provides that all purchases and con- 
tracts for supplies in any of the departments of the Government, ex- 
cept for personal services and except in cases of emergencies, shall be 
made after advertising a sufficient time previously for proposals, 
respecting same. It has been frequently held by the courts and by the 
accounting officers of the United States that the provisions of the 
statute are designed to give all manufacturers, etc., equal right to 
compete for Government business; to secure to the Government the 
benefits which flow from competition ; to prevent unjust favoritism by 
representatives of the Government in making purchases on public 
accounts; and to prevent collusion and fraud in procuring supplies 
or letting contracts. Unless the purchase represents an expenditure 
of $50 or less and within the exception created by the act of March 1, 
1899, 30 Stat. 957, to said section 3709, Revised Statutes, its provi- 
sions are mandatory, its requirements are to be strictly observed, and 
no procedure amounting to noncompliance with its terms is 
authorized. 

The reasons assigned for the procedure followed in the matter 
of these purchases amount to nothing more than arguments in favor 
of standardization as against competition and involve questions of 
policy that are no longer open for administrative consideration, the 
Congress having definitely determined the matter by the enactment of 
the provisioris of section 3709, Revised Statutes. Hence, there is no 
authority of law for standardization of equipment in the Forest 
Service, and the procedure followed in effecting the purchases here 
in question was illegal and unauthorized. See 5 Comp. Gen. 771, 
776, 835 and 963. However, as the purchases were made before 
either of the cited decisions was rendered, and under an apparent 
misunderstanding of the administrative officers as to the requirements 
of the law, and in view of the instructions issued to correct the 
illegal practice, the items will not be further questioned in the 
accounts of the disbursing officer. 


(A-19696) 


TRAVELING EXPENSES—FIRST-DUTY STATION—UNITED STATES 
MARSHALS 


Under the long-established rule that has been followed by the accounting officers 
of the Government, officers and employees upon their appointment to posi- 
tions in the service of the United States must bear the expenses incurred 
in reporting to their designated posts of duty. 

The taking of the oath of office by a newly appointed United States marshal, 
the execution of an official bond, and the designation of a deputy to act in 
his absence, before proceeding to his post of duty, do not operate to relieve 
the marshal of the obligation to bear the expenses incident to reporting to 
the place where his duties are to be performed. 
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Decision by Comptroller General McCarl, September 14, 1927: 

There has been submitted by The Panama Canal for settlement an 
unpaid voucher stated in favor of John T. Barrett, marshal of the 
.Canal Zone, in the amount of $82.88 to cover expenses of travel of 
that official from Washington, D. C., to the Canal Zone, that were 
incurred during the period from July 16, 1927, to August 3, 1927, 
while proceeding to his post of duty under an appointment of July 
6, 1927. 

It appears from the record as submitted that after his appointment 
as marshal of the Canal Zone Mr. Barrett qualified for the office in 
Washington, D. C., on July 16, 1927, by taking the prescribed oath 
of office and executing the required bond, and it is asserted that he 
entered upon the duties of his office on that date by requesting the 
Chief of Office of The Panama Canal, Washington, D. C., to send a 
radiogram to the Canal Zone, reading as follows: 

From John T. Barrett, marshal of the Canal Zone, to Charles L. Parker, 
deputy marshal: You are hereby authorized to conduct business of office of 
marshal of the Canal Zone in my name while I am absent. 

The radiogram is stated to have been sent upon the suggestion of 
the Governor of The Panama Canal for the purpose of relieving at 
the earliest possible moment an embarrassing situation that had 
arisen in the marshal’s office at the Canal Zone due to the removal 
from office while absent from the Canal Zone of Mr. Barrett’s pred- 
ecessor, effective as of June 27, 1927. 

It is an established rule of long standing that in the absence of a 
specific statute or contract of employment to the contrary an officer 
or employee of the Government, upon his appointment to an office or 
position in the service of the United States, must bear the expenses 
incurred by him in reporting to his designated post of duty or first 
duty station. See 4 Comp. Dec. 629; 5 id. 179; id. 662; 11 id. 691; 22 
id. 577; 26 id. 920; 5 Comp. Gen. 274; id. 941; id. 987. And the tak- 
ing of an oath of office before proceeding to the post does not operate 
to place the officer in a duty or official travel status while reporting 
for duty. See decision of June 14, 1921, to the Attorney General in 
re district judge for the district of Porto Rico. 

A “travel status” for which expenses of travel are authorized to 
be paid an officer or employee of the Government was defined in the 
act of April 6, 1914, 38 Stat. 318, as being “ while traveling on duty 
outside of the District of Columbia and away from his designated 
post of duty,” and by the subsistence expense act of 1926, 44 Stat. 688, 
as being “ while traveling on official business and away from their 
designated posts of duty.” 

Under the provisions of section 2 of the act of December 29, 1926, 
44 Stat. 924, amending the Panama Canal act, the appointment by 
the President of the district judge, the district attorney, and the 
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marshal of the Canal Zone for a term of four years each is authorized 
and it is provided therein that “each shall reside within the Canal 
Zone during his term of office.” Thus under this enactment the 
marshal’s post of duty was established and fixed as being in the 
Canal Zone, at which place he is required, except during authorized 
leave of absence, to reside during his term of office. 

The Canal Zone having been designated by law as the post of 
duty of the marshal of the Canal Zone, under the rule referred to 
above the marshal is not entitled to reimbursement of travel expenses 
except for authorized travel on official business away from said post 
of duty. 

The arrangements made by the marshal in Washington, D. C., rela- 
tive to the sending of the radiogram, the execution of his bond, etc., 
can not be held to be such an entry upon duty as to operate to place 
him in a travel status or to relieve him of the obligation to bear the 
expense of reporting at his designated post of duty, or, in other 
words, to relieve him of such expenses as he would have been 
required to bear had he proceeded directly to the Canal Zone without 
making such arangements while in Washington, D. C. 

The facts and circumstances in this case do not warrant the 
reimbursing of the marshal for the expense of placing himself in 
the Canal Zone, his duty station, and the claim submitted covering 
such expense will, accordingly, be disallowed. 


(A-18654) 


RENTAL ALLOWANCE—FIELD DUTY—NAVY AND MARINE CORPS 
OFFICERS 


Officers of the Navy and Marine Corps, without dependents, who were ordered 
to Nicaragua with and as members of an expeditionary force to protect 
the lives and property of American citizens sojourning there during the 
progress of an organized armed rebellion against the Government of Nica- 
ragua are, while performing such duty, on “ field duty” within the meaning 
of section 6 of the act of June 10, 1922, as amended by the act of May 31, 
1924, 43 Stat. 251, and are not entitled to rental allowance. 

Comptroller General McCarl to the Secretary of the Navy, September 15, 

1927: 


There has been received your letter of May 23, 1927, requesting 
review of settlements Nos. K-6224-N and K~-7851-N, dated May 6, 
1927, disallowing in the accounts of Capt. Joseph G. Ward, assistant 
paymaster, United States Marine Corps, the amounts paid by him 
as rental allowance for the period January 7 to February 28, 1927, 
to the following officers having no dependents: 


Capt. Richard Livingston, 2nd Lieutenants F. H. Brink, LeP. Cronmiller, jr., 
and M. 8. Swanson, United States Marine Corps, and Lieut. Max Silverman 
{M. C.), United States Navy. 
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It appears that by order dated January 5, 1927, the commandant, 
United States naval station, Guantanamo Bay, Cuba, directed the 
Second Battalion, Fifth Regiment, United States Marine Corps, 
which included these officers, then on duty at that station, to embark 
on board the Argonne immediately upon her arrival, equipped for 
expeditionary work in Nicaragua for 400 men. The order recited: 

1. Special service squadron has landed naval forces in Nicaragua to protect 
lives and property of American citizens. Additional forces are being sent to 
Nicaragua on board the Argonne, including twenty-five marines from Key West 
and twenty-five marines from Coco Solo. The Argonne is expected to arrive 
at Guantanamo on six January. 

2. This force will embark on board the Argonne immediately upon her ar- 
rival, equipped for expeditionary work in Nicaragua for four hundred men. 

3. (a) Prepare immediately for embarkation and expeditionary service. Rein- 
force battalion by sixty-four men and necessary replacements of sick men of 
battalion from marine barracks, detachment, to total four hundred men. 


This force embarked as directed January 7, 1927, and arrived at 
Bluefields, Nicaragua, January 11, 1927. 

Section 6 of the act of June 10, 1922, as amended by the act of 
May 31, 1924, 43 Stat. 251, provides that no rental allowance shall 
accrue to an officer having no dependents while he is on field or sea 
duty. 

The disallowance was based on the ground that these officers were 
on field duty. 

The Executive order of August 13, 1924, issued under the provisions 
of the act of May 31, 1924, defines the term “field duty” as follows: 


(c) The term “field duty” shall be construed to mean service, under orders, 
with troops operating against an enemy, actual or potential. 


It is contended that the word “enemy” in this connection is con- 
fined to its meaning in international law as “a nation at war with 
another,” and as the United States is not at war with Nicaragua, the 
service of all the officers in question who are regularly attached to the 
expeditionary forces of the Marine Corps in Nicaragua is service, 
under orders, with troops, operating, however, against no enemy, 
actual or potential. It has not been suggested that any of these 
officers were put to expense to procure quarters, nor that they were 
not in fact furnished by or at the instance of the United States (di- 
rectly or indirectly) with quarters adequate and proper for the duty 
to which assigned. 

In 25 MS. Comp. Gen. 279, September 8, 1923, in considering what 
was “duty in the field” under the act of April 16, 1918, 40 Stat. 530, 
and “field duty ” under section 6 of the act of June 10, 1922, 42 Stat. 
628, and referring to the act of February 27, 1893, 27 Stat. 480, pro- 
viding that officers temporarily absent on duty in the field shall not 


lose their right to quarters, or commutation thereof, at their per- 
manent station, it was stated: 


Offensive or defensive military operations with a view to an actual or 
potential enemy is contemplated by the act of 189%, and it has not been held 
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that a declaration of war by Congress was necessary before there could be 
field duty for officers of the Army. The term “in the field” or “ field duty” 
is used by the War Department in this sense to recent dates: * * *. 


In 3 Comp. Gen. 272, 273, October 31, 1923, it was said: 


The term “field duty” as used with respect to the organization of the Army 
conveys the idea of operation against an enemy, actual or potential. This 
is the sense in which the term is used in the act of June 10, 1922, 42 Stat. 628, 
authorizing rental allowance. Duty with an organization moving from one post 
to another by marching in time of peace and in the home country is not 
field duty for the purpose of rental allowance. (See also 17 MS. Comp. Gen. 
927, January 27, 1923; 22 id. 185, June 7, 1923.) 


In 14 Op. Atty. Gen. 22, it was said: 


To determine when an army is “in the field” is to decide the question 
raised. These words imply military operations with a view to an enemy. 
Hostilities with Indians seem to be as much within their meaning as any 
other kind of warfare. * * * When an army is engaged in offensive or 
defensive operations, I think it safe to say that it is an army “in the field.” 
(See also 61 MS. Dec. Sec. Comp. 80, quoted in part in 25 MS. Comp. Gen. 
279; Dig. Op. J. A. G. 1912, p. 151.) 


The Judge Advocate General of the Army has also held: 


I A5a. No formal declaration of war by Congress or -proclamation by the 
President is necessary to define and characterize an Indian war. It is sufficient 
that hostilities exist and military operations are carried on. 

I B4. Held that a war status existed in behalf of officers and enlisted men 
of the Army of the United States who were in China beginning with May 26, 
1900. This gave them the increased allowance of pay for service in time of 
war. (Dig. Op. J. A. G. 1912, p. 1055.) 

Within the field of operations of the expeditionary forces in Mexico it was 
“time of war” within the meaning of the fifty-eighth article of war. (Dig. Op. 
J. A. G. 1918, p. 878.) 


In 5 Comp. Gen. 443 it was held that an officer of the Marine Corps, 
without dependents, who as a member of a marine detachment on 
board a naval vessel served with a landing force to protect and 
defend the international settlement at Shanghai, China, against pos- 
sible attack by Chinese warring factions is, while performing such 
duty, on “ field duty ” within the meaning of section 6 of the act of 
June 10, 1922, as amended by the act of May 31, 1924, 43 Stat. 251, 
and is not entitled to rental allowance. 

The paymaster of the Marine Corps, in his letter to you dated May 
20, 1927, attached to your letter, states: 

10. These forces of the Marine Corps are understood here to have been sent to 
the Republic of Nicaragua, a Government friendly to the United States, solely at 
the request of that friendly Government and solely to assist it in there presery- 


ing public order within the Republic of Nicaragua, and » protect the lives and 
property of American citizens sojourning there. * 


It is also understood that during the period in question there was 
an organized armed rebellion against the Government in Nicaragua, 
and that there was actual fighting between the two forces. Under 
such circumstances it would seem that such rebel forces might look 
upon the military forces of the United States landed in Nicaragua 
for the purpose stated as their enemy and attack them accordingly. 
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In fact, it has been reported that such attacks have been made, result- 
ing in several marines being killed or wounded and more than 300 of 
the rebels killed or wounded. But it is unnecessary to determine any 
question of the international relation between the United States and 
Nicaragua with respect to operating against an enemy. The mili- 
tary orders for service were for expeditionary work. There have 
been others of a similar character in general and all classed as field 
duty—Vera Cruz, 1914; Mexico, 1916. 

It must be held, therefore, that the duty on which the expedition- 
ary force in Nicaragua was engaged during the period in question 
was field duty within the meaning of section 6 of the act of June 10, 
1922, as amended by the act of May 31, 1924. 

Upon review the settlements are sustained. 


(A-19318) 
PROPERTY, PRIVATE—LOST IN THE NAVAL SERVICE 


The act of October 6, 1917, 40 Stat. 389, authorizes reimbursement of naval 
personnel for loss or destruction of or damage to their personal property 
in the naval service, under the conditions and limitations therein named, 
only where such loss, destruction, or damage is due to “the operations of 
war or by shipwreck or other marine disaster,” and is no authority for 
reimbursing an enlisted man for a peace-time loss of private property in a 
fire at a shore station. 


Comptroller General McCarl to the Secretary of the Navy, September 15, 
1927: 


There is for consideration the matter set forth in your letter of 
July 21, 1927, as follows: 


The Bureau of Supplies and Accounts has reported that a payment made by 
Lieutenant H. R. Dye, Supply Corps, U. 8. Navy, in the sum of $90.03 as reim- 
bursement for personal property lost in a fire at the U. 8S. naval training station, 
Hampton Roads, Va., on April 21, 1926, has been suspended by the General 
Accounting Office, the suspension reading as follows: 

“6 287 Suspended in part: C&SS fund, $90.03. Hugh George Walker, Ph. M. 
lc. Credited in sundry items column $90.03 as a claim for reimbursement for 
personal property lost in a marine disaster. It appears from the claim that 
the property lost was destroyed in a fire at the U. S. naval training station, 
Hampton Roads, Va., occurring on or about April 21, 1926, and that such loss 
was due to the attention of saving property of the United States. The claimant 
is not entitled to the above-mentioned credit under the act of Oct. 6, 1917. A 
fire at a shore station can not be regurded as within any of the causes named 
by the act, shipwreck, or other marine disaster or operations of war. See 
decision of the Comptroller General dated Sept. 2, 1921 vol. 1 p. 105.” 

& ¢ a o . = * * 

The suspension quoted above states in part that “ The cluimant is not entitled 
to the above-mentioned credit under the act of Oct. 6, 1917. A fire at a shore 
station can not be regarded as within any of the causes named by the act, ship- 
wreck, or other marine disaster or operations of war.” The claim of Hugh 
George Walker, Pharmacist’s Mate, first class, U. 8. Navy, was submitted on S. 
and A. Form No. 378, and stated that the loss of claimant’s property was due to 
“the attention of saving property of the United States and was without fault or 
negligence.” An investigation was made of the facts in this case and as a result 
it was determined that Walker's effects were lost “ in consequence of his having 
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given his attention to the saving of * * * property belonging to the United 
States which was in danger at the same time and under similar circumstances.” 
It was on this basis that the Chief of the Bureau of Navigation approved the 
claim. 

The provisions of the act of October 6, 1917, supra, that reimbursement 
shall be made to “ officers, enlisted men, and others in the naval service of 
the United States as may have suffered, or may hereafter suffer, loss or 
destruction of or damage to their personal property and effects in the naval 
service * * * where it appears that the loss, destruction, or damage of 
or to the private property of the claimant was in consequence of his having 
given his attention to the saving of the lives of others or of property belonging 
to the United States which was in danger at the same time and under similar 
circumstances” have no connection whatever, in the opinion of the Navy 
Department, with the other provisions of the act which refer to the operations 
of war, shipwrecks, or other marine disasters. It seems obvious that if the 
clause “or where it appears that the loss, destruetion, or damage of or to 
the private property of the claimant was in consequence of his having given 
his attention to the saving of the lives of others or of property belonging 
to the United States which was in danger at the same time and under sim- 
ilar circumstances” refers to property lost “due to the operations of war or 
by shipwreck or other marine disaster” such clause is entirely unnecessary 
as personnel can be reimbursed for property lost under the latter conditions 
regardless of whether they are engaged in saving lives or public property. 
Under the circumstances, it is the opinion of the Navy Department that the 
settlement of the claim of Hugh George Walker, Pharmacist’s Mate, first class, 
U. 8. Navy, is authorized by the act of October 6, 1917. 

The citation in the suspension, viz, 1 Comp. Gen, 104, is clearly not in point. 
This decision refers to the payment of civilian employees for property. lost 
at the naval training station, Great Lakes, Ill. It does not appear from the 
facts reported that these employees were engaged in saving Government 
property at the time the loss of their own property occurred and furthermore 
the decision was principally based on the fact that civilian employees are 
not included in the term “ others in the naval service.” 

Reconsideration of the disallowance in the accounts of Lieutenant H. R. 
Dye, Supply Corps, U. 8. Navy, is requested. 


The act of October 6, 1917, 40 Stat. 389, provides: 


That the Paymaster General of the Navy be, and he is hereby, authorized 
and directed to reimburse such officers, enlisted men, and others in the naval 
service of the United States as may have suffered, or may hereafter suffer, loss 
or destruction of or damage to their personal property and effects in the naval 
service due to the operations of war or by shipwreck or other marine disaster 
when such loss, destruction, or damage was without fault or negligence on the 
part of the claimant, or where the private property so lost, destroyed, or 
damaged was shipped on board an unseaworthy vessel by order of an officer 
authorized to give such order or direct such shipment, or where it appears that 
the loss, destruction, or damage of or to the private property of the claimant 
was in consequence of his having given his attention to the saving of the lives 
of others or of property belonging to the United States which was in danger 
at the same time and under similar circumstances. And the liability of the 
Government under this act shall be limited to such articles of personal prop- 
erty as the Chief of the Bureau of Navigation of the Navy Department, with 
reference to the personnel of the Navy, or the Major General Commandant of 
the Marine Corps, with reference to the personnel of that corps, in his dis- 
cretion, shall decide to be reasonable, useful, and proper for such officer, en- 
listed man, or other person while engaged in the public service in line of 
duty, and the certificate af said chief of bureau or Major General Commandant, 
as the case may be, shall be sufficient voucher for and shall be final as to all 
matters necessary to the establishment and payment or settlement of any claim 
filed hereunder; and the action of the said chief of bureau or Major General 
Commandant, as the case may be, upon all claims arising under this act shall 
be final, and no right to prosecute a claim or action in the Court of Claims or 
in any other court of the United States, or before any accounting officer of the 
United States, or elsewhere, except as herein provided, shall accrue to any 
person by virtue of this act: * * * And provided further, That the term 
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“in the naval service,” as herein employed, shall be held to include service per- 
formed on board any vessel, whether of the Navy or not, provided the claimant 
is serving on such vessel pursuant to the orders of duly constituted naval 


authority: * * *. 

While the legislation in question provides that the certificate of the 
Chief of the Bureau of Navigation shall be final as to all matters 
necessary to the establishment and payment or settlement of any 
claim filed thereunder, the primary question of whether there is a 
claim within the general purview of the act as to which such adminis- 
trative officer may legally issue a certificate is one which must be 
determined by the accounting officers when called upon to allow 
credit in a disbursing officer’s account for expenditures based on such 
certificate. A-9426, April- 10, 1926, 56 MS. Comp. Gen. 411. See 
also 1 Comp. Gen. 104; 5 id. 887. 

The construction adopted in the settlement of accounts, and which 
you now question, is that it is only a “loss or destruction of or dam- 
age to their personal property and effects in the naval service due to 
the operations of war or by shipwreck or other marine disaster 
when such loss, destruction, or damage” occurs under one of the 
three conditions thereafter named. The language of the act fairly 
supports such construction, and is in consonance with the expressed 
purpose of the act in the request of the department for the legis- 
lation and in the report of the committee of the House of Repre- 
sentatives having the matter in charge. On July 7, 1917, the then 
Secretary of the Navy addressed a letter to the Speaker of the House 
of Representatives, quoting the then existing laws, sections 288, 289, 
and 290, Revised Statutes, and the act of March 2, 1895, 28 Stat. 
962, providing for reimbursement for losses of personal property 
by persons in the naval service, and pointing out that under such laws 
officers and enlisted men in the naval service serving on board mer- 
chant vessels as armed guards could not be reimbursed for the loss 
of their clothing and other personal effects when such vessels were 
sunk by the enemy, for the reason that such vessels were not in the 
employ of the United States as required by the Revised Statutes and 
because the act of March 2, 1895, specifically excluded losses sustained 
in time of war. The Secretary’s letter proceeded: 

Moreover, under the existing law much delay is necessarily involved in se- 
curing a reimbursement for lost effects. The draft of the bill which I am 
submitting to you provides for the prompt reimbursement in kind for such 
articles as are destroyed and which are customarily issued to the service, and 
for reimbursement in cash for such articles as are not issued. The necessity 
for this may be readily perceived from the fact that it is easily conceivable 
that a member of a gun’s crew might be successively in two or more sinkings. 
A lawful claim for reimbursement would be of small value to a man. needing 
clothing and outfit at once with which again to go to sea, when settlement of 


such claim must needs be postponed several months. These men do not, of 
course, have much reserve capital. 
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In conclusion the letter stated: 


I have considered it desirable that all the law on this subject be embodied 
in one concise provision, hence have not suggested amendment of the existing 
acts on the subject. 

The Secretary’s letter requesting the legislation was quoted ver- 
batim in the report of the Committee on Naval Affairs with the 
recommendation that the bill be enacted into law. It thus appears 
that what was intended was to reenact the provisions of existing law 
in one concise provision with modifications to provide for a more 
prompt method of reimbursement, to provide for the inclusion of 
losses of naval personnel on duty on vessels not in the employ of the 
United States, and to provide for reimbursement for war-time losses 
excluded by the act of March 2, 1895. Nothing was said, either 
directly or by inference, of a purpose to expand the general class of 
cases theretofore provided for to include losses at shore stations. 
Sections 288, 289, and 290, Revised Statutes, provided for limited re- 
imbursement for losses “ on board of any vessel in the employ of the 
United States, which, by any casualty, or in action with the enemy, 
has been or may be sunk or otherwise destroyed.” ‘The act of 
March 2, 1895, provided for reimbursement for losses— 

* * * of the private property belonging to officers, petty officers, seamen, 
and others in the naval service of the United States which has been or may 
hereafter be lost and destroyed in the naval service by shipwreck or other 


marine disaster, under the following circumstances: 


First. When such loss or destruction was without fault or negligence on the 
part of the claimant. 


Second. Where the private property so lost or destroyed was shipped on 
board an unseaworthy vessel by order of any officer authorized to give such 
order or direct such shipment. 

Unquestionably, this enactment did not include losses at a shore 
station, but only losses “by shipwreck or other marine disaster” as 
’ limnited by the succeeding language. So far as the class of cases 
intended for relief is concerned, it is material to note that the act of 
October 6, 1917, follows almost word for word the quoted part of 
the act of March 2, 1895, except that the whole matter is contained 
in one sentence, the term “ operations of war” is included with ship- 
wreck or other marine disaster as basic circumstances entitling to 
relief and a provision is added for relief “ where it appears that the 
loss, destruction, or damage of or to the private property of the 
claimant was in consequence of his having given his attention to the 
saving of the lives of others or of property belonging to the United 
States which was in danger at the same time and under similar cir- 
cumstances.” The whole question resolves itself into whether Con- 
gress intended the term “ the loss, destruction, or damage ” contained 
in this added provision to refer back to the general term “loss or 
destruction’of or damage to their personal property and effects in 
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the naval service due to the operations of war or by shipwreck or 
other marine disaster” or only to the first part of such term ending 
with “in the naval service.” 

The construction of the sentence, consisting of the grant of a right 
under certain circumstances, with subsequent qualifications or re- 
strictions on the generality of the grant, together with the avowed 
purpose sought in reenacting former legislation in a modified form 
to provide for the then existing war situation, as disclosed by the 
Secretary’s letter contained in the report of the Committee on Naval 
Affairs, compels the conclusion there was no intent to expand the 
former law to cover peace-time losses at shore stations. The intent 
was to provide for losses “due to the operations of war or by ship- 
wreck or other marine disaster,” under three distinct classes of cases, 
namely : 

When such loss, destruction, or damage was without fault or negligence on 
the part of claimant. 

Or where the private property so lost, destroyed, or damaged was shipped on 
board an unseaworthy vessel by order of any officer authorized to give such 
order or direct such shipment. 

Or where it appears that the loss, destruction, or damage of or to the 
private property of the claimant was in consequence of his having given his 
attention to the saving of the lives of others or of property belonging to the 


United States which was in danger at the same time and under similar cir- 
cumstances. 


the same as the act of March 2, 1895, theretofore definitely provided 
for two classes of cases under losses “ by shipwreck or other marine 
disaster,” namely : 


First. When such loss or destruction was without fault or negligence on the 
part of the claimant. 


Second. Where the private property so lost or destroyed was shipped on board 
an unseaworthy vessel by order of any officer authorized to give such order or 
direct such shipment. 

It is suggested in your letter that such construction is unreasonable ~ 
as leaving without any practical effect the added provision for re- 
imbursement where the claimant lost his property in consequence of 
having given his attention to the saving of lives or Government 
property, for the reason that such claimants could be reimbursed for 
losses “ due to the operations of war or by shipwreck or other marine 
disaster ” without reference to such added provision, and therefore to 
give effect to such provision it must be held to apply generally to all 
losses in the naval service This might be so if reimbursement for 
losses “ due to the operations of war or by shipwreck or other marine 
disaster ” was not limited by the following language to cases of loss 
“without fault or negligence on the part of the claimant ” or where 
“shipped on board an unseaworthy vessel.” With these limitations, 
however, and without the added provision covering cases where the 
claimant gave his attention to the saving of lives or Government 
property cases might occur where such claimants were chargeable 
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with some fault or negligence in not saving their own property and 
therefore were not within the statute. 

The only support for the proposed construction of the statute is 
that the language used may conceivably be read to convey the mean- 
ing sought. But as shown above, authorized aids for the construc- 
tion of statutes lead to the conclusion that the language of the statute 
evinces no such intent. 

Reimbursement to Walker for the loss of his private property in 
the fire at the naval training station, Hampton Roads, Va., was not 
authorized under the law and the suspension of credit in the accounts 
of Lieutenant Dye for the amount credited to Walker as reimburse- 
ment was proper. The amount suspended will be disallowed in a 
later settlement of Lieutenant Dye’s accounts, 


(A-15190), (A-17340) 


PROHIBITION ENFORCEMENT—INFORMERS AND UNDERCOVER 
AGENTS—SALARY AND EXPENSES 


Under article 1, section 9, of the Constitution and sections 3678 and 3732 of 
the Revised Statutes, no moneys may. be paid from the Treasury except 
for purposes authorized by law, and credit may not be allowed for expendi- 
tures not only unauthorized by law but in contravention of express statutes. 

Under existing law a prohibition informer or undercover agent may not be 
paid, under contract or otherwise, in excess of $7,500 per annum for both 
salary and per diem expenses at headquarters. 

No advances are authorized by the acts of January 22, 1925, 43 Stat. 771, and 
March 2, 1926, 44 Stat. 143, to be made for the purpose of securing 
evidence of violations of the national prohibition act unless such advances 
are authorized by the Commissioner of Internal Revenue and approved by 
the Secretary of the Treasury. Credit will not be allowed for advances 
made without such authorization and approval. 

The appropriations contained in the acts of January 22, 1925, 43 Stat. 771, 
and March 2, 1926, 44 Stat. 143, for securing evidence of violations of the 
national prohibition act are not available for the operation of a “speak- 
easy” for the sale of intoxicating liquors in violation of both the eighteenth 
amendment to the Constitution and the national prohibition act. 


Decision by Comptroller General McCarl, September 16, 1927: 

There is before this office for consideration in the accounts of 
Disbursing Clerks J. L. Summers, L. G. Nutt, and Vincent D. 
Simonton the question of credit for certain payments made by them 
during the period from May 15, 1925, to November 30, 1926, either 
directly or in reimbursement of sums paid by Walter A. Green, 
chief prohibition investigator, to A. Bruce Bielaski, and a claim 
of Mr. Bielaski for similar payments for the period from December 
1, 1926, to March 15, 1927, alleged to be chargeable to the appro- 
priations for the enforcement of the narcotic and national prohibi- 
tion acts. These items were for salaries and certain expenses as 
hereinafter stated, and the question for decision is whether the ex- 
penditures constitute legal and proper charges under the appropria- 
tions charged, or any others. 
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Article 1, section 9, of the Constitution of the United States, pro- 
vided that no money should be drawn from the Treasury save in 
consequence of an appropriation made by law, and section 3678, 
Revised Statutes, provided that all moneys appropriated for the 
various branches of expenditure in the public service shall be applied 
solely to the objects for which they are respectively made, and for 
no others; while section 3732, Revised Statutes, provided that, with 
certain exceptions not here material, no contract or purchase on 
behalf of the United States shall be made unless the same is author- 
ized by law or is under an appropriation adequate to its fulfillment. 
Those provisions of law are not only limitations on the authority 
of administrative officers, including those charged with the enforce- 
ment of the national prohibition act, but are also limitations on the 
authority of this office to allow credit for payments made or claimed 
from appropriated moneys. 

With these preliminary considerations, which do not always appear 
to be appreciated, there are for consideration the facts in this case 
and the acts of January 22, 1925, 43 Stat. 771, and March 2, 1926, 44 
Stat. 143, 144, making appropriations for the enforcement of the 
provisions of the narcotic and national prohibition acts during the 
fiscal years 1926 and 1927, respectively. As to the class of expendi- 
tures authorized to be made under these two appropriations, the 


provisions are identical except as to amounts, and their scope may 
be indicated by the following quotation from the act of March 2, 
1926: 


For expenses * * * including the employment of executive officers, 
agents, inspectors, chemists, assistant chemists, supervisors, clerks, and mes- 
sengers in the field and in the Bureau of Internal Revenue in the District of 
Columbia, to be appointed as authorized by law; not to exceed $50,000 for the 
collection and dissemination of information on law enforcement, including the 
necessary printing in connection therewith; the securing of evidence of viola- 
tions of the acts; the purchase of such supplies, equipment, mechanical devices, 
laboratory supplies, books, and such other expenditures as may be necessary in 
the District of Columbia and the several field offices; hire, maintenance, repair, 
and operation of motor-propelled or horse-drawn passenger-carrying vehicles 
when necessary; and for rental of necessary quarters; in all, $10,635,685, of 
which amount not to exceed $598,640 may be expended for personal services in 
the District of Columbia * * *: Provided further, That not to exceed 
$250,000 of the total amount appropriated shall be available for advances to be 
made by special disbursing agents when authorized by the Commissioner of 
Internal Revenue and approved by the Secretary of the Treasury, the provisions 
of section 3648 of the Revised Statutes to the contrary See and 
$50,000 of this sum shall be available immediately: * * 


The act of January 22, 1925, 43 Stat. 764, also provided that— 


Those civilian positions in the field services under the several executive de- 
partments and independent establishments, the compensation of which was 
fixed or limited by law but adjusted for the fiscal year 1925 under the authority 
and appropriations contained in the act entitled “An act making additional 
appropriations for the fiscal year ending June 30, 1925, to enable the heads of 
the several executive departments and independent establishments to adjust the 
rates of compensation of civilian employees in certain of the field services,” 
approved December 6, 1924, may be paid under the applicable appropriations 
for the fiscal year 1926 at rates not in excess of those permitted for them under 
the provisions of such act of December 6, 1924. 
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Like provision for the fiscal year 1927 was made in the act of 
March 2, 1926, 44 Stat. 143. 

The act of December 6, 1924, 43 Stat. 704, referred to, authorized 
the heads of the several executive departments.and independent 
establishments “to adjust the compensation of civilian employees in 
certain field services to correspond, so far as may be practicable, to 
the rates established by the classification act of 1923 for positions in 
the departmental services in the District of Columbia.” Said classi- 
fication act, 42 Stat. 1488, provided for the grading of positions in 
the departmental service and (p. 1496) fixed the highest salary of 
the highest grade in the departmental service at $7,500 per year 
“unless a higher rate is specifically authorized by law.” 

This office held in decision dated February 26, 1927 (A-17340), in 
this matter, following 4 Comp. Gen. 1077, and numerous decisions in 
similar cases, that in the absence of a specific statutory authoriza- 
tion, the maximum compensation that could be paid to A. Bruce 
Bielaski or any other field employee for the enforcement of the 
national prohibition act was $7,500 per annum. 

Prior to section 5(b) of the act of March 3, 1927, 44 Stat. 1382, 
field employees of the Prohibition Enforcement Service were not re- 
quired to be appointed subject to the provisions of the civil service 
law, and the personal service of such employees could be obtained in 
any manner deemed proper, subject to certain restrictions as to com- 
pensation. The contract of May 15, 1925, in this case between the 
Assistant Secretary of the Treasury, Lincoln C. Andrews, and A. 
Bruce Bielaski was in fact and in law an employment, finding its 
sole authorization in the acts of January 22, 1925, and March 3, 1926, 
supra, making appropriations for the enforcement of the prohibition 
act and necessarily was subject to the limitations therein contained 
on the maximum compensation of $7,500 payable under such employ- 
ment. While the contract purported to stipulate for payment of 
compensation on a case basis, not to exceed $12,000 a year and ex- 
penses at the rate of $4 per diem when stationed in New York City 
at his headquarters, he in fact paid himself at the rate of $1,000 per 
month and expenses of $4 per diem without regard to the number 
or character of cases investigated by him, and it was not until June 
30, 1927, that Assistant Secretary of the Treasury Lincoln C. Andrews 
attempted to compute and fix the compensation for the period from 
May 15, 1925, to June 30, 1927, on a case basis. Even prior to March 
8. 1927, there was no authorization in the appropriation acts for the 
enforcement of prohibition for the employment of investigators or 
undercover men on a case basis, similar to the authorization con- 
tained in Department of Justice appropriation acts for the employ- 
ment of special assistants to the Attorney General and to the United 
States attorneys to assist in special cases. See act of February 24, 
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1927, 44 Stat. 1196, and similar provisions in prior acts, authorizing 
the Attorney General to employ such special assistants but limiting 
the compensation to such person at a sum not to exceed $10,000 per 
year. But in any event, the sums legally payable under the ap- 
propriation for the enforcement of the prohibition act, whether on a 
monthly salary basis or on a case basis or otherwise, were limited 
by the terms of the appropriation acts themselves to the rate of 
$7,500 per annum. 

Under the subsistence expense act.of 1926, 44 Stat. 688, and the 
prior acts of April 6, 1914, 38 Stat. 318, and August 1, 1914, 38 Stat. 
680, neither expenses of subsistence nor travel are payable to an em- 
ployee at his headquarters, and, consequently, any sums paid to 
Mr. Bielaski as expenses of subsistence or travel in New York City 
at his headquarters must be computed as a part of his compensation, 
the total of which, as hereinabove shown, is limited by law to a 
sum not exceeding $7,500 per annum. 

The account of Mr. Bielaski will be stated for the entire period 
of his employment and he will be charged with all sums received 
by him, whether for salary or per diem in New York City, in excess 
of an aggregate of $7,500 per year. Any sums remaining unpaid 
Mr. Bielaski at the rate of $7,500 per year for both salary and per 
diem expenses to February 28, 1927, when, with the apparent ap- 
proval of Assistant Secretary of the Treasury Andrews (see his 
letter of July 30, 1927), the Acting Commissioner of Internal Rev- 
enue approved the contract “for payment in an amount not to 
exceed $6,000 per annum,” and any similar sums at the rate of not 
exceeding $6,000 per year for both salary and per diem expenses for 
services rendered after February 28, 1927, will be allowed and cred- 
ited against the sums erroneously paid him during the period prior 
to December 1, 1926, in excess of an aggregate of $7,500 per annum. 

It will be noted that the above-quoted provisions of the acts of 
January 22, 1925, and March 2, 1926, require any advances made 
for the purpose of securing evidence of violations of the national 
prohibition act to be authorized by the Commissioner of Internal 
Revenue and approved by the Secretary of the Treasury. See de- 
cision dated February 1, 1927 (A-17242), of this office, to the Secre- 
tary of the Treasury. It does not appear from the record before me 
whether the Commissioner of Internal Revenue authorized and the 
Secretary of the Treasury approved the several advances aggre- 
gating approximately $38,208.62 made by disbursing clerks to Mr. 
Bielaski for expenditure in securing evidences of violations of the 
national prohibition act and credit will be suspended in their accounts 
for the amount of all such advances, except as to the sums paid by 
Mr. Bielaski to himself as salary as hereinbefore considered, for 
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evidence of such authorizations and approvals. If both the author- 
izations and approvals for the respective advances were not had or 
if same are not now obtained, credit for the advances, excluding 
the sums not in excess of $7,500 per annum to November 30, 1926, 
paid to Mr. Bielaski as salary and per diem expenses, will be dis- 
allowed in their accounts. 

If there were such authorizations and approvals of the Commis- 
sioner of Internal Revenue and the Secretary of the Treasury, or if 
they are now given, credit will nevertheless be denied to Mr. Bielaski 
for expenditures aggregating $7,264.50 made by him from such ad- 
vances in maintaining a “speakeasy,” known as the Bridge Whist 
Club at 14 East Forty-fourth Street, New York, less $2,290.56, net 
proceeds derived from the sale of the club, or for $4,973.94. The 
authority contained in the appropriation acts, swpra, to secure “ evi- 
dence of violations” of the national prohibition act can not be con- 
strued as authorizing prohibition officers to use the sums appro- 
priated, or any part thereof, to violate not only the eighteenth amend- 
ment to the Constitution but the national prohibition act itself by 
the operation of a place for the sale and consumption of intoxicating 
liquors. An appropriation made to.enforce.a law can not be con- 
strued as authorizing expenditures therefrom in violating the law. 

An examination has been made of other expenditures made from 
the advances for the payment of informers, purchase of information, 
employment of assistants, rental of quarters, telephones, etc., and 
while they are not supported by receipts as is customary and required 
in other matters they appear to have received the approval of the 
proper administrative officers and considering the necessity for 
secrecy in securing evidence of violations of the law, credit will be 
allowed for said expenditures, 

The accounts of A. Bruce Bielaski and Disbursing Officers Sum- 
mers, Nutt, and Simonton will be adjusted accordingly. 


(A-19652) _ 
RECLAMATION SERVICE—RIGHTS OF WAY 


There is no authority for the assumption by the United States of one-half the 
the cost of removing and replacing a high-powered transmission line from 
across a right of way reserved to the United States, under the provisions 
of the act of August 30, 1890, 26 Stat. 391, where such line interfered with 
the construction of a part of an irrigation system. 

Comptroller General McCarl to the Secretary of the Interior, September 16, 

1927: 


There has been received your letter of August 20, 1927, and inclos- 
ures relative to contract dated May 29, 1926, between the United 
States and the General Construction Co, for the construction of a cer- 
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tain part of the irrigation system of the Kittitas main canal, and 
wherein you request decision whether you are authorized to pay the 
contractor the sum of $890.04 to cover the proportionate part of the 
cost of a detour line it paid under the following circumstances: 

The contract of May 29, 1926, provided in paragraph 35 of the 
specifications that the right of way for the work to be constructed 
under the contract would be provided by the United States, and, in 
the course of the construction, it was necessary to cross lands patented 
April 9, 1901, to James Pugh, which patent provided that “there is 
reserved from the lands hereby granted, a right of way thereon 
for ditches or canals constructed by the authority of the United 
States.” Thomas and Minnie Graybeal appear to have succeeded to 
the title to these lands and by a right of way deed dated August 22, 
1922, they had conveyed the right of way to the Puget Sound Power 
& Light Co. for the construction of a high-powered transmission line. 
It seems that the right of way for the irrigation ditch and the right 
of way for the transmission line conflicted and that the Puget Sound 
Power & Light Co. obtained July 22, 1926, a temporary injunction in 
the Superior Court of Kittitas County, State of Washington, re- 
straining the General Construction Co. from blasting or using explo- 
sives in such a manner as to interfere with or endanger its trans- 
mission line. 

The matter of the injunction appears not to have come on for final 
hearing because in the meantime a conference was held with em- 
ployees of the Reclamation Service, and the General Construction Co. 
finally agreed to assume one-half of the cost of temporarily removing 
from the site of the irrigation ditch the transmission line, the reclama- 
tion employees advising the contractor that they would recommend 
that the Government reimburse it for the one-half of the cost so paid. 
The transmission line temporarily removed appears to have been re- 
placed and the contractor has paid $890.04 as one-half of the cost for 
which it seeks reimbursement from the Government. 

The facts disclose a situation in many respects similar to that 
considered in United States v. Van Horn, 197 Fed. Rep. 611. There. 
as here, the Government had reserved in the patent a right of way 
across the land for an irrigation ditch and the patentee, or his suc- 
cessor in title, had obtained from a State court an injunction against 
employees and contractors of the Reclamation Service perpetually 
restraining and enjoining them from entering upon the land and 
from constructing a canal across same. The court said in the Van 
Horn case restraining the patentees from in any manner interfering 
with the construction of the irrigation canal across their land that— 


* * * The clause in the patent reserving the right of way must be con- 
strued, like all other instruments, in the light of the surrounding circumstances 
at the time the patent issued. The significant circumstances in that regard are 
these: By a series of acts and resolutions passed by Congress beginning as 
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early as 1888 (act Oct. 2, 1888, c. 1069, 25 Stat. 526 [U. S. Comp. St. 1901, p. 
1552] ; act March 20, 1888, 25 Stat. 618; act March 2, 1889, ce. 411, 25 Stat. 960 
[U. S. Comp. St. 1901, p. 1553]; act Aug. 30, 1890, c. 837, 26 Stat. 391 [U. S. 
Comp. St. 1901, p. 1553]), the Government unmistakably declared a pur- 
pose to reclaim its arid lands by conducting water to and across them, and 
provision was shortly made to enable it to carry out that purpose. In order 
that it might not be impeded in the execution of the project, it expressly pro- 
vided in the act of August 30, 1890, c. 837, 26 Stat. 391, which was prior to the 
issuance of any of the patents to the lands in controversy, and prior to entry: 

“That in all patents for lands hereafter taken up under any of the land laws 
of the United States or on entries or claims validated by this act west of the 
one hundredth meridian, it shall be expressed that there is reserved from 
the lands in said patent described, a right of way thereon for ditches or 
canals constructed by the authority of the United States.” 

This requirement as to the future disposition of public lands was known to 
all, and all entrymen thereafter acted in the light of that knowledge so charged 
to them. And there can be no doubt that Congress was vested with full 
power to make the reservation. United States v. Gratiot, 14 Pet. 526, 10 L. 
Ed. 573; Gibson v. Chouteau, 138 Wall. 99, 20 L. Ed. 584; Light v. United States, 
220 U. S. 523, 31 Sup. Ct. 485, 55 L. Ed. 570. 

It was under these conditions that the defendants or their grantors made 
their entries and initiated their rights to all the lands in question and there- 
after accepted patents containing said reservation. It can not be doubted that 
the intent, purpose, and scope of the reservation was fully understood by each 
patentee. * * * 

This case was cited with approval by the Supreme Court of the 
United States in Jde v. United States, 263 U. S. 497. 

The patent to the land in this case reservéd, in accordance with 
the act of August 30, 1890, supra, a right of way for an irrigation 
ditch. Such reservation constituted a covenant running with the 
land as to which the Puget Sound Light & Power Co. had notice, 
and it could have obtained no right of way across said lands superior 
to that of the United States. The injunction of the State court in 
this case did not become final as in the Van Horn case and it must be 
held, in accordance with the conclusions of the court in said case, that 
if the contractor elected to pay one-half of the cost of temporarily 
removing the transmission line, it is not entitled to reimbursement 
thereof from the United States. There is no authority for the pay- 
ment from public funds for a right which the United States pos- 
_sesses. Such a payment would be without consideration to the 
Government. 

If the contractor believed, as appears ‘to be contended, that the 
Government was not furnishing, in accordance with the terms of its 
contract, a right of way for the construction of the ditch because of 
the interference of the power transmission line, it should have brought 
the matter to the attention of the appropriate United States attorney 
for enforcement of the Government’s rights to the right of way in 
accordance with the act of August 30, 1890, supra, and the Van 
Horn case. There is, of course, no authority in the employees of the 
Reclamation Service to undertake to arrange the matter as they are 
reported to have done and their action in this respect can impose 


no obligation upon the United States contrary to its legal right in the 














220 DECISIONS OF THE COMPTROLLER GENERAL 





land. Gibbons v. United States, 8 Wallace, 269; United States v. 
Barlow, 132 U. S. 271. 

Answering your question specifically, you are advised that payment 
is not authorized to the General Construction Co. under the contract 
of May 29, 1926, of one-half of the cost of the temporary removal 
and replacement of the power transmission line which interfered 
with the construction of the Kittitas main canal of the Yakima 
Federal irrigation project. 


(A-19751) 


TRAVELING AND SUBSISTENCE EXPENSES—JOINT—MINOR 
CHILDREN 


Where an employee in an authorized travel status is accompanied by his wife 
and minor children the division of joint traveling expenses so incurred, in 
order to determine the proportion properly reimbursable to the employee, 
will be made on the following basis: Children under 6 years of age will not 
be considered in apportioning the expenses; children between the ages of 
6 and 12 years will be considered as costing one-half as much as an adult; 
and children over 12 years of age will be considered on the same basis as 
an adult. Division of joint subsistence expenses will be, as heretofore, on a 
purely numerical basis. (Modified by 7 Comp. Gen. 450.) 


Comptroller General McCarl to Wm. M. Lockwood, disbursing clerk, Inter- 

state Commerce Commission, September 16, 1927: 

Receipt is acknowledged of your letter of August 30, 1927, for- 
warding with request to be advised of the proper deductions to be 
made thereon a voucher in favor of C. B. Rush, covering traveling 
expenses from April 30 to May 4, 1927, in proceeding from Los 
Angeles, Calif., to Amarillo, Tex. 

It appears that Mr. Rush performed the travel by means of his 
own automobile, that he traveled via Grand Canyon and that he 
was accompanied on the trip by his wife and two children, aged 5 
and 7 years, respectively. 

You forward also a copy of a regulation by the Interstate Com- 
merce Commission dated October 19, 1925, requiring travelers to state 
whether they were accompanied by one or more persons, not em- 
ployees of the Government, and providing that “Such expenses 
should be equally proportioned, and your claims should not exceed 
your proportion.” This regulation is in accordance with the deci- 
sions of this office and of the Comptroller of the Treasury permit- 
ting reimbursement to an employee of not in excess of his propor- 
tionate share of the traveling expenses incurred by himself and others 
jointly. 21 Comp. Dec. 291; id. 579; 23 id. 453; 5 Comp. Gen. 110; 
id. 578; 6 id. 817. See also paragraph 13(a) of the Standardized 
Government Travel Regulations. 

The only difficulty lies in applying these decisions and the regu- 
lations in question when one or more of the persons accompanying 
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the traveler are small children. The employee is entitled to reim- 
bursement of his actual and necessary expenses within the maximum 
allowed by law, and should the proportion chargeable to him be 
determined upon a purely numerical basis when one or more small 
children are involved there would not be an equitable division of 
the expenses, in so far as transportation expenses are involved. As 
a practical solution, therefore, the division of transportation expenses 
should be made upon the basis generally followed by the railroads 
in this country in charging for transportation of children; that is, 
children under 6 years of age will not be considered in apportioning 
the expenses; children between 6 and 12 years of age will be con- 
sidered as costing one-half as much as an adult; and children over 
12 years of age will be counted on the same basis as an adult person. 
Upon this basis there should be deducted from the total expenses 
incurred by the employee in this case, and otherwise allowable, 
two-fifths as the proportion assignable to the wife and one-fifth as 
assignable to the 7-year-old child. No deduction should be made 
for the 5-year-old child. The voucher is for proportionate payment 
in accordance with the foregoing. 

This decision is not to be understood as modifying in any way 
the decisions of this office adjusting joint subsistence expenses on a 
purely numerical basis, although they may involve small children. 
3 Comp. Gen. 95. 


(A-19446) 
PURCHASES—REPRINTS OF MAGAZINE ARTICLES 


The purchase of reprints of magazine articles prepared by employees of the 
Government in their official capacity is a procurement of printing of of- 
ficial matter in contravention of the act of March 1, 1919, 40 Stat. 1270. 

Claims for the purchase price of reprints of magazine articles prepared by 
Government employees will be allowed only upon a clear showing of fact 
that such articles were prepared by such employees as private individuals 
and not officially, so that the Government has no proprietary interest 
therein and no control over the right of publication. 


Decision by Comptroller General McCarl, September 19, 1927: 

There is for consideration the claim of the American Chemical 
Society for payment for reprints furnished the Department of Agri- 
culture, Bureau of Soils, as follows: 

Reprints from “ Industrial and Engineering Chemistry ” of articles by employ- 
ees of the fixed nitrogen research laboratory, as follows: 


500 reprints and 550 covers, February, 1927, issue article by Messrs. 
Ernst and Sherman, Dept. Agr. voucher No. 3163 

250 reprints and 300 covers, February, 1927, issue, article by Messrs. 
Clark and Krase, Dept. Agr. voucher No. 3162 

250 reprints and 300 covers, February, 1927, issue, article by Messrs. 
Krase and Hetherington, Dept. Agr. voucher No. 3161 


and $5.82 as payment for 150 reprints and 200 covers to article in the January, 
1927, issue of the Journal of the American Chemical Society furnished the 
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Department of Agriculture, Bureau of Soils, on January 26, 1927, Department 
of Agriculture voucher No. 2842. 


Relative to the first three items the Acting Chief, Bureau of Soils, 
reports: 


The articles entitled “The World’s Inorganic Nitrogen Industry,” “ Partial 
Pressures of Carbon Dioxide, Ammonia, and Water over the System Water- 
Ammonia-Carbon-Dioxide-Ammonium Nitrate,” and “ Removal of Carbon Dioxide 
from Gas Mixtures Intended for Ammonia Synthesis,” were contributions by 
members of the scientific staff of the fixed nitrogen research laboratory of 
this bureau, and were considered of such value that they were given prominent 
notice in the Journal of the American Chemical Society. These articles were 
furnished to said journal as contributions in this field of science. They were 
not furnished for publication as documents, and the authors received no financial 
benefit from their publication. However, as the type was already set up, the 
journal offered to run off a few hundred additional copies and furnish covers 
for same at the nominal charges shown. The type alone could not be set up 
for these sums, and the charges represent actual cost of paper, operation of 
press, and the furnishing of covers, etec., as near as it can be determined. 
The reprints contain many tables, illustrations, etc-—conclusive evidence that 
they could not be printed as original documents for several times the prices 
charged the Government. The few copies obtained were for official use and 
distribution. 


Relative to the last item the director of personnel and business 
administration, Department of Agriculture, makes the following 
statement : 


It should be stated in the first place that the assumption implied in the 
sentence in your letter, “It appears that the article printed in this case orig- 
inated from the Bureau of Soils and was furnished to the magazine for publi- 
cation by that bureau,” does not correspond to the facts in this case. It is true 
that the article was written by one of the personnel of the bureau, and the 
regulations of the department require employees to submit for administrative 
review material prepared by them for publication where this deals with subjects 
within the research or other work of the department. This is a precautionary 
measure which will be readily understood, but permission to publish by no 
means stamps material with official character. The department acquires no 
property right in the article nor control over its publication. 

These facts, it is believed, furnish an answer to your inquiry why the article 
was not printed at the Government Printing Office as an official publication. 
The transaction was not thought of as a procurement of official printing but 
merely as the purchase of commercially prepared printed matter on sale to 
the public generally. Presumably, had an equivalent number of entire issues 
of the Journal of the American Chemical Society been purchased there would 
have been no question of conflict with the Federal printing laws. It is not 
seen that the procurement of a section of the issue gives the transaction a 
different character. 


The act of March 1, 1919, 40 Stat. 1270, requires that all printing 
for Government establishments be done at the Government Printing 
Office, except “such classes of work as shall be deemed by the Joint 
Committee on Printing to be urgent or necessary to have done else- 
where than in the District of Columbia for the exclusive use of any 
field service outside of said District.” 

Reprints of articles appearing in outside magazines have been held 
to be “ printing ” required to be done at the Government Printing 
Office where such articles consisted of abstracts of Bureau of Stand- 
ards publications distributed to and published by special technical 
journals and including only matter showing the results of research 
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work conducted by such bureau. 3 Comp. Gen. 645. The same con- 
clusion was reached where an article was prepared by the medical 
supervisor, Bureau of Indian Affairs, in his official capacity and 
published in an outside magazine, the matter being official and there- 
fore within the control and power of the department to have printed. 
Decision of September 30, 1926, A-15606, reaffirmed October 18, 1926. 
Tt was held, however, in decision of June 1, 1927, A-18175, that where 
a magazine article was not prepared by an officer or employee of the 
Government, the purchase of reprints thereof for the official use of 
the fixed nitrogen research laboratory, Bureau of Soils, was 
authorized, the distinction being that as the article was not prepared 
by. a Government employee, the Government had no proprietary 
interest therein, and could procure needed copies only from the 
publisher. 

The present claim involves still another situation. Here the 
articles were prepared by employees of the Government and appar- 
ently the subject matter pertains to the same class of work and in- 
volves the same research as their Government duties. It is adminis- 
tratively reported as to one article, however, and presumably the 
ethers are of the same category, that the permission of the department 
to an employee to publish an article dealing with subjects “ within 
the research or other work of the department ” does not stamp the 
material with official character and that the department “ acquires 
no property right in the article nor control over its publication.” 

Government employees are not generally prohibited from writing 
and publishing articles as private individuals, and there is a recog- 
nized practice of Government scientists and experts writing for pub- 
lication on subjects pertaining to the particular work on which they 
are employed. The writing may be, in form, anything from short 
newspaper or magazine articles to complete textbooks or works of 
reference, and while the writings may be given more credence by 
reason of the official positions of their authors they are not official 
publications. If, as a matter of fact, such writings are not official— 
that is, if they have not been prepared at the direction of the official 
superiors of the author or as part of his official duties and the Gov- 
ernment has no control over or proprietary interest therein so as 
to make the original matter legally available to the Government for 
the purpose of printing, and an appropriation is available for the 
purchase of copies of the printed matter, in its particular form, from 
the regular publisher—there is no legal objection to the purchase of 
such matter for the official use of the department concerned. If, on 
the contrary, the matter is in fact official, having been prepared as 
part of the official duties of a Government employee, its printing by 
a private publisher does not take away its official character nor make 
it less available for printing by the Government Printing Office for 
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the needs of the Government, as required by the act of March 1, 
1919, supra. See section 7 of the copyright act of March 4, 1909, 
35 Stat. 1077. Procuring copies of official matter is essentially a 
printing proposition and the purchase of reprints of such matter 
from a private publisher is in violation of the statute, irrespective 
of the fact that they may be procured at less cost due to the circum- 
stance that such publisher has for his own purposes prepared plates 
from which to do the printing. 

As to the present claim, it is not clear whether the articles were 
prepared by employees of the Bureau of Soils in their official capacity 
or as private individuals. While it may be inferred from the ad- 
ministrative reports quoted that the authors acted in a private ca- 
pacity and personally control, as against the Government, the rights 
of publication, the language used in such reports is too general in 
its nature to determine the exact status of the particular articles. 
In this connection attention is invited to the fact that a parenthetic 
statement appears at the head of the article reprinted from the Jour- 
nal of the American Chemical Society as follows: 

[Contribution from the Fixed Nitrogen Research Laboratory.] 

It would appear from this statement that the matter published 
was official. In the absence of a clear showing of fact that the articles 
in question, or any of them, were actually prepared by their authors 
acting in a private capacity and not in their official capacity, it must 
be held that the purchases were in contravention of the act of March 
1, 1919, and, accordingly, that an allowance on the claim is not 
authorized. 


(A-19807) 


APPROPRIATIONS—ORGANIZED RESERVES—NEWSPAPERS 


The appropriation made in the act of April 15, 1926, 44 Stat. 283, for the estab- 
lishment, maintenance, and operation of divisional and regimental head- 
quarters of units of the Organized Reserves is not available for the payment 
of subscriptions to service papers which are in fact newspapers featuring 
news items and articles of especial interest to military and naval personnel. 


Decision by Comptroller General McCarl, September 19, 1927. 

Maj. E. Dworak, finance officer, War Department, requested August 
$1, 1927, review of settlement No. E-9644—-W, dated June 10, 1927, of 
his accounts wherein credit was disallowed for two items of $4 and $6, 
respectively, as advance payments made from the appropriation “ Or- 
ganized Reserves, 1927,” on account of subscriptions to two service 
papers. Credit was disallowed on the ground that the appropriation 
was not available therefor. 








.- Wet 
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The appropriation act of April 15, 1926, 44 Stat. 283, under the 
heading “ Organized Reserves,” makes appropriation for headquar- 
ters and camps, in part, as follows: 

* * * For establishment, maintenance, and operation of divisional and 
regimental! headquarters and of camps for training of the Organized Reserves ; 
for miscellaneous expenses incident to the administration of the Organized 


Reserves, including the maintenance and operation of motor-propelled passenger- 
carrying vehicles * * 


Section 3648, Revised Statutes, provided that no advance of public 
moneys shall te made in any case whatever, but this prohibition was 
modified by section 5 of the act of March 4, 1915, 38 Stat. 1049, to 
provide: 

That hereafter subscriptions to periodicals, which have been certified in 
writing by the respective heads of the executive departments or other Govern- 
ment establishments to be required for official use, may be paid in advance 
from appropriations available therefor. 

There does not appear to have been any certificate in writing by 
the Secretary of War to the effect that the two service papers in 
question were required for official use of the headquarters of the 
Field Artillery group, 39 Whitehall Street, New York, N. Y. Fur- 
thermore, there is nothing in the above-quoted language from the 
appropriation act of April 15, 1926, nor,.indeed, in any of the 
language of said appropriation which authorized payment of sub- 
scriptions for the service papers. As a matter of fact, the two papers 
in question are newspapers featuring news items and articles of 
especial interest to military and naval personnel, and it was stated 
in 1 Comp. Gen. 92, that— 

* * * The purchase of newspapers at public expense is one so readily 
open to abuse that I feel justified in requiring that the authority to make such 
purchases should expressly appear in the appropriation. 

See also section 192, Revised Statutes, as amended by the act of 
June 22, 1906, 34 Stat. 449, 

Upon review of the matter the settlement disallowing credit for 
the items must be, and is, sustained. 


(A-19813) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—LOANS TO 
VETERANS 


Where an error is made by the Veterans’ Bureau upon the issuance of an 
adjusted-service certificate, showing the effective date or date of issuance, 
or both, erroneously, and a loan is made by a bank to the veteran on his 
certificate as security, and the correct date is such as would not render 
the certificate acceptable as security for a loan, the bank which accepted 
the date or dates on the certificate in good faith may be paid by the 
Veterans’ Bureau upon default of the veteran, and the certificate account 
of the veteran charged with the payment and interest. 


6752°—28——-15 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 19, 1927: 


Consideration has been given to your letter of September 7, 1927, 
as follows: 


Under date of January 2, 1926, Harry Joseph Evans, A-3766316, made ap- 
plication for adjusted-compensation benefits. Upon the issuance of the adjusted 
service certificate, the effective date of the certificate was shown in one place as 
the first day of January, 1926, and in another January 1, 1925. The bottom por- 
tion of the certificate having been completed as follows: All rights under this 
certificate are effective from the first day of January, 1926. Given at the central 
office of the United States Veterans’ Bureau, in the city of Washington, Dis- 
trict of Columbia, this first day of January one thousand nine hundred and 
twenty-five. 

The veteran made application and obtained a loan in the amount of $100 
on January 19, 1927, from the Gloucester City Trust Company, Gloucester City, 
New Jersey, for a period of three months, and he having failed to pay the note 
upon maturity, the bank forwarded the note and adjusted service certificate to 
the bureau for redemption. 

In view of the fact that application for adjusted compensation benefits was 
made in January, 1926, the adjusted service certificate can not be made effective 
prior to January 1, 1926. However, the error in preparation of the certificate 
showing the effective date in writing as being January 1, 1925, raises a question 
as to whether the bureau should redeem the note or whether it should be 
rejected and returned to the bank because of the loan having been made prior 
to the expiration of two years from the correct effective date of the certificate. 

It is requested that the Comptroller General's decision be rendered on the 
following question for the guidance of the bureau in settlement of this and 
similar cases arising: 

If an error is made by the bureau upon the issuance of an adjusted service 
certificate showing the effective date or date of issuance or both erroneously, 
and a loan is made to the veteran on his certificate as security and the correct 
date is such as would not render the certificate eligible as security for a 
loan, can a bank, having accepted the date or dates on the certificate in 
good faith, be paid and the certificate account of the veteran charged with 
the payment and interest? 

It would appear that banks are entitled to the greatest measure of pro- 
tection against the errors of the bureau concerning which they could have no 
knowledge. 


In decision of August 26, 1927, A-19287, 7 Comp. Gen. 148, 
it was held that the fraudulent alteration of an adjusted service 
certificate by a veteran, of which the loaning bank had no notice, 
whereby a loan was negotiated prior to the expiration of two years 
after the correct date of the certificate, will not defeat the claim of 
the bank to redemption of the loan made on the basis of the certifi- 
cate as security. Likewise, where the premature negotiation of a 
loan is primarily the result of an error made by the administrative 
office, the claim of the bank should be protected. This office has 
in other connections under the World War veterans’ laws held that 
the rights of innocent parties would not be defeated by reason of 
the errors or omissions of the administrative office. See 3 Comp. 
Gen. 248, involving payments for dental services furnished a veteran 
without notice of administrative irregularity; 4 Comp. Gen. 656,658, 
involving administrative error in failing formally to reinstate war 
risk insurance for the purpose of conversion to which the insured was 
entitled; and 5 Comp. Gen. 933, involving administrative delay in 
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presenting a premium check to the bank for payment. Also, in this 
instance, while possibly the bank should have been more observant 
and have detected the error which apparently was patent on the face 
of the certificate, it would appear that, in view of all the circum- 
stances, the claim of the bank should be paid. 

The general question submitted is answered in the affirmative. 


(A-19605) 


APPROPRIATIONS—DIVERSION OF EXISTING WATER SUPPLY AND 
SEWAGE FACILITIES—DISTRICT OF COLUMBIA 


The cost of relocating water mains and sewers or of otherwise providing for 
the diversion of existing water supply and sewage facilities, made neces- 
sary by the closing and vacating of public streets in preparing sites for 
the construction of public buildings in the District of Columbia as author- 
ized by the act of May 25, 1926, 44 Stat. 630, is chargeable to appropria- 
tions made in pursuance of said act for the acquisition of sites and the 
construction of such public buildings and not to District of Columbia 
appropriations for the maintenance or construction of water and sewer 
facilities, 


Comptroller General McCarl to the Secretary of the Treasury, September 22, 
1927: 


There has been received your letter of August 13, 1927, requesting 


decision as to whether expenses incurred in diverting or relocating 
water mains and sewers, necessitated by the closing and vacating of 
public streets in the District of Columbia as parts of sites for public 
buildings as authorized by the act. of May 25, 1926, 44 Stat. 630, 
are chargeable against the appropriations for the construction of 
such buildings or against appropriations for the District of 
Columbia. 

The act of May 25, 1926, 44 Stat. 630, “To provide for the con- 
struction of certain public buildings, and for other purposes,” is in 
part as follows: 


* * * That aside from land that may be acquired for a site for a building 
for the Supreme Court of the United States, and for enlarging the site of the 
Government Printing Office, or erecting a storage warehouse or warehouses, 
the sum of $50,000,000, hereinafter authorized for projects in the- District of 
Columbia, shall be used exclusively for the purpose of acquiring by purchase, 
condemnation, or otherwise, south of Pennsylvania Avenue and west of Mary- 
land Avenue, projected in a straight line to Twining Lake, such sites or addi- 
tions to sites as the Secretary of the Treasury may deem necessary to provide 
such suitable office accommodations in the District of Columbia as are here- 
inbefore mentioned, of constructing adequate and suitable buildings for the 
furnishing of such office accommodations on said sites or additions to sites, or 
on sites already owned by the Government south of Pennsylvania Avenue and 
west of Maryland Avenue, as above mentioned, and of providing suitable 
approaches to said buildings, and beautifying and embellishing their sur- 
roundings as nearly in harmony with the plan of Peter Charles L’Enfant as 
may be practicable. Said buildings shall be so constructed as to combine high 
standards of architectural beauty and practical utility: * 
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The act further provides: 


In all cases where the construction of buildings in the District of Columbia, 
under the provisions of this Act, requires the utilization, in the opinion of the 
Secretary of the Treasury, of contiguous squares as sites thereof, authority is 
hereby given for closing and vacating such portions of streets as lie between 
such squares and such alleys as intersect such squares, and the portions of such 
aeett and alleys so closed and vacated shall thereupon become parts of such 

Appropriations toward carrying out these provisions of the act of 
May 25, 1926, are contained in the deficiency appropriation act of 
July 3, 1926, 44 Stat. 841, 874. 

You state that in connection with the construction of certain of the 
buildings appropriated for it will be necessary to close certain streets 
and divert portions of the main sewers of the city, and you request 
decision as to whether the cost of diverting sewers and water mains 
will be chargeable to the appropriations under the control of the 
Supervising Architect’s Office or “to the District of Columbia, under 
whose jurisdiction the sewers and water mains rest.” 

The vacating of the streets to be used as parts of the sites includes 
the removal of existing water mains and sewers. Obviously these 
can: not be removed without making provision for diverting the 
water and sewage. Such diversion is, therefore, necessarily inci- 
dental to the vacating of the streets and, accordingly, expenditures 
for such purpose either in connecting the mains and sewers with 
other existing mains and sewers, if feasible, or the relocating of 
such mains and sewers in other streets, if necessary, are properly 
chargeable to the appropriations made for the acquisition of sites 
and the construction of buildings as authorized by the act of May 
25, 1926. The question involved is different from that considered 
in decision of January 24, 1927, A-17034, holding that the appro- 
priation under the act of July 3, 1926, supra, toward the construc- 
tion of the Internal Revenue Building could not be used for reerect- 
ing on another site the market sheds necessary to be removed from 
the site of the proposed building. The removal of the market sheds 
was not dependent on their reerection elsewhere, and it followed 
that the cost of such reerection was not a necessary incident to the 
construction of the new building. Here provision must be made for 
diverting or relocating the sewers and water mains before they can 
be removed from their present location, and consequently the cost 
of such work is directly traceable to and is a necessary part of such 
removal. The diversion or relocation of the sewers and the mains 
is not required by the District of Columbia nor will such diversion 
or relocation be of any apparent benefit to existing service main- 
tained under District of Columbia appropriations. Accordingly, 
there appears no basis for charging the cost of work necessary in the 
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construction of Federal buildings to any District of Columbia appro- 
priations. The facts involved in this case clearly distinguish it 
from the case involved in decision of April 14, 1916, to the president 
of the Board of Commissioners of the District of Columbia, and 
also from decisions holding that the costs of sidewalk construction, 
planting of trees in street parkings, and repairing of streets adjacent 
to Federal buildings are payable from specific District of Columbia 
appropriations for such purposes and not from Federal appropria- 
tions for repairs and improvements to such buildings and their 
grounds. See 15 Comp. Dec. 227; 16 id. 168; and MS. decision of 
May 22, 1909, to the Secretary of the Treasury. 

There is an extensive building work here involved for which 
Congress has provided appropriation as an operation of the Federal 
Government. It is to be distinguished from the normal work for 
performance by the District of Columbia in its connection with 
sewers, water mains, etc., for which annual appropriations are 
provided. 

The question submitted is answered accordingly. 


(A-9242) 
WIFE OF EMPLOYEE CONTRACTING WITH THE GOVERNMENT 


The fact that the wife of a person employed by the Government as engineer 
of a Customs Service launch has a separate estate and personally owns 
the boat-house in which they maintain their common residence does not 
legalize a lease of the lower story of such boat-house by the wife to the 
United States as a mooring place for the launch. Such an arrangement 
creates an undesirable situation subject to criticism and may not be 
approved as lawful and proper. 


_Comptroller General McCarl to the Secretary of the Treasury, September 23, 

1927: 

There has been received your letter of August 30, 1927, requesting 
reconsideration of decision of May 15, 1926, affirming the disallow- 
ance in the accounts of the collector of customs at Portland, Oreg., 
of credit for payments to Ethel Glover as rental for the lower 
story of a boat-house. Ethel Glover is the wife of an engineer of a 
Government customs launch for the mooring of which the boat- 
house was leased, the engineer and family residing in the upper floors 
of the boat-house. By reconsideration of October 15, 1926, the deci- 
sion in question was affirmed. 

In connection with the present request for reconsideration there is 
now submitted an affidavit by Mrs. Glover, as follows: 

I, Ethel Glover, first being duly sworn, depose and say that I am and at al! 


times mentioned herein have been the wife of J. C. Glover, engineer of United 
States customs launch Robert N.; that the boathouse for said customs launch 
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was built and paid for with funds from my own separate estate, and J. C. 
Glover never had any interest in said boathouse; that said boathouse consists 
of two stories, the lower portion being used exclusively for mooring said customs 
launch, and while the lease described the lease property as a boathouse con- 
sisting of five rooms, this was merely descriptive and no part of said boathouse 
was leased or intended to be leased to the Government, except the lower portion 
used exclusively for the moorage of said customs launch; that under and 
pursuant to the Oregon constitution (Article XV, Section 5) and laws of Oregon 
(}.eetion 9743 Oregon Laws), the husband does not acquire, through his marital 
relation, any interest in the personal property of the wife, and said J. C. Glover 
has never had any interest in said personal property; and 

I further depose and say that my said husband, J. C. Glover, has never 
received any part of the compensation paid me for moorage of said customs 
launch. 


While evidence of the wife’s separate estate might possibly be 
received as removing objection to contractual relations between the 
wife and the United States in matters wholly disconnected from the 
common household or from the husband’s employment, such evidence 
is not material where the subject matter of the contract is a structure 
in which both the husband and wife maintained a common household 
or residence and is directly connected with the husband’s employ- 
ment by the Government. It is the primary duty of a husband to 
furnish support for his wife, and where she is in receipt of additional 
income so closely connected with the employment of the husband 
and with the common household, as in this case, it must be concluded 


that such income inures, either directly or indirectly, to the benefit 
of the husband. It creates an undesirable situation subject to criti- 
cism and may not be approved as lawful and proper. A-10761, 
August 19, 1925. 

Upon reconsideration, the former decisions of May 15 and October 
15, 1926, must be, and are, affirmed. 


(A-18952) 


PURCHASES, TYPEWRITERS, ADDING MACHINES, ETC.— 
EXCHANGE OF OLD FOR NEW 


Where Government departments and establishments have on hand adding 
machines and similar labor-saving devices they may be exchanged for 
new machines in accordance with the provisions of section 5 of the act 
of March 4, 1915, 38 Stat. 1161, bids thereon having been previously re- 
quested as required by section 3709 of the Revised Statutes, and where 
the cash bid exceeds the exchange value, such bid must be accepted and 
the proceeds covered into the Treasury as miscellaneous receipts in com- 
pliance with section 3618 of the Revised Statutes. 


Decision by Comptroller General McCarl, September 23, 1927: 

It has come to the attention of this office that some of the depart- 
ments of the Government are following an erroneous and unauthor- 
ized practice in the application of the provision in section 5 of the 
act of March 4, 1915, 38 Stat. 1161, which reads: 


That the executive departments and other Government establishments and 
all branches of the public service may hereafter exchange typewriters, adding 
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machines, and other similar labor-saving devices in part payment for new 
machines used for the same purpose as those proposed to be exchanged. * * *. 

As an instance of the practice referred to it is noted that recently 
one of the departments was in the market for the purchase of a large 
number of adding machines and in its request for bids there was a 
provision as follows: 

Bidder must file with his bid a list, in quadruplicate, of exchange allowances 
which he will give on adding machines now in service. APPROXIMATELY 220 
machines will be used in EXCHANGE, 

Certain dealers requested permission to submit cash bids for the 
old adding machines and were advised that such a bid could not be 
entertained as only trade-in allowances on the purchase of new ma- 
chines could be considered; and this office has been advised that said 
dealers were prepared to submit higher cash bids for the old ma- 
chines than the allowances offered by the manufacturers. 

It was clearly not the purpose of the Congress by the passage of 
the act of March 4, 1915, 38 Stat. 1161, referred to hereinbefore, to 
permit the various departments to make such exchanges contrary to 
the interests of the United States. 

In decision of November 13, 1923, 3 Comp. Gen. 304, there was con- 
sidered whether in the purchase of certain: presses for use in the 
Bureau of Engraving and Printing it was permissible to exchange 
the old presses for the new ones at the prices which the dealers from 
whom the new equipment was to be purchased were willing to allow 
for the old equipment, and in the course of said decision it was said 
and held: 


* * * It is assumed that you will obtain competition as contemplated 
under the provisions of section 3709, Revised Statutes, in the matter of any 
equipment purchases which you may deem it necessary to make and that you 
will obtain the best price available for any old equipment the disposition of 
which is in the interest of the Government. * * 

If the lowest responsible bidder on the new a SR to be purchased 
will allow as much or more for the old equipment * * * than could be 
obtained therefor from a sale in the open market there is no legal objection 
to the sale of said old equipment to such bidder. * * * (See also 5 Comp. 
Gen. 798.) 

The same procedure should be followed in disposing of old and 
acquiring new adding machines or other equipment the exchange of 
which is authorized by law. That is, to say, where the law specifi- 
cally authorizes an exchange, the amount allowed for the old equip- 
ment will not be charged to the appropriation and carried to mis- 
cellaneous receipts, 3 Comp. Gen. 606, but the procedure to be 
followed in determining whether in such cases there should be an 
exchange or a purchase and sale is required, under the provisions 
of section 8709, Revised Statutes, and in the interests of the United 
States, should be as indicated in 3 Comp. Gen. 304 and 5 Comp. Gen. 
798, and if the cash bids received on the old equipment exceed the ex- 
change allowance offered, such cash bids must be accepted and the pro- 
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ceeds thereof deposited and covered into the Treasury as miscellaneous 
receipts in compliance with the provisions of section 3618, Revised 
Statutes. It is only in those cases in which the exchange allowance 
equals or exceeds the amount that can be obtained in cash for the 
old equipment that an exchange is authorized and the appropriation 
is chargeable with only the difference between the cost of the new 
equipment and the allowance on the old. 

With respect to exchanges of typewriting machines it is proper 
that attention be invited, also, to the provisions in the act of January 
26, 1927, 44 Stat. 1030, and decisions of March 11, 1924, 8 Comp. 
Gen. 606, and July 30, 1927, A-16378. 


(A-19851) 


WITNESSES, EXPERT, UNITED STATES COURTS—COMPENSATION 
AND TRAVELING EXPENSES 


In view of the specific provision for experts under the appropriation “ Mis- 
cellaneous expenses, United States courts,” Department of Justice, the ap- 
propriation under the Treasury Department for collecting the internal 
revenue is not available for the compensation or traveling expenses of 
expert witnesses necessary to testify in a Federal court on behalf of the 
United States in defense of a suit by a taxpayer for recovery of income 
taxes paid. 


Comptroller General McCarl to the Secretary of the Treasury, September 24, 
1927: 


There has been received your letter of September 15, 1927, as 
follows: 


In March, 1925, the Commissioner of Internal Revenue determined deficien- 
cies in income and profits taxes for 1919 against the then former minority stock- 
holders of the Ford Motor Company of Michigan, in the aggregate amount of 
$33,448,968.57. These tax deficiencies were based upon additional income deter- 
mined to have resulted from the sale by said stockholders in 1919 of their stock 
in the Ford Company. Nine of the former stockholders elected to appeal to the 
United States Board of Tax Appeals under the provisions of sections 274 (a) 
and (d), and 279 of the revenue act of 1924. The other former minority stock- 
holder, Alice G. Kales, elected to pay the tax assessed against her and to bring 
suit against the collector in the United States district court for recovery. The 
principal issue underlying the legality of the additional tax assessments against 
all of said taxpayers relates to the value on March 1, 1913, of the stock of the 
Ford Motor Company of Michigan. 

The nine appeals before the United States Board of Tax Appeals were con- 
solidated and hearings were held extending over a period from January 11 to 
February 25, 1927. In order to protect the interests of the Government it 
became necessary for the Treasury Department to employ experts to make pre- 
liminary studies of the peculiar valuation problem involved and to testify as 
witnesses at the hearings before the Board of Tax Appeals. The services of 
such experts, including their transportation and ordinary per diem subsistence 
expenses, were paid for by the Treasury Department. Said consolidated 
appeals before the board were finally submitted on May 23, 1927, and are still 
under advisement. 

As above indicated, there is now pending in the United States District Court 
for the Bastern District of Michigan the case of Alice G. Kales v. Woodworth, 
Collector. This suit involves the legality of an income and profits tax assess- 
ment amounting to $2,627,309.05. The issues are identical with those which 
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were involved in the nine consolidated cases before the Board of Tax Appeals. 
The suit in the district court is set for trial October 3, 1927. Since the cases 
before the board are still under advisement and since an adverse decision 
in the case pending in the district court might influence the final decision 
of the board where the uggregate amount of tax involved is in excess of 
thirty million dollars, the interests of the United States make it imperative 
that the Government again secure the services of the same or similar experts 
who testified in the hearings before the Board of Tax Appeals. 

There is no one in the Bureau of Internal Revenue or under its jurisdiction 
qualified to perform the services desired. 


In view of the foregoing, your opinion is requested as to whether the Treas- 
ury Department has authority to obtain experts to make the necessary pre- 
liminary studies and to testify as witnesses at the trial in a United States 
district court of a case arising under the internal revenue laws and to pay 
for such services including transportation and ordinary per diem subsistence 
expenses. If no fee is charged, may the Treasury Department reimburse 


such experts for actual expenses incurred? 

The compensation of the expert witnesses who testified before the 
Board of Tax Appeals was paid under the appropriation “ Collect- 
ing internal revenue, 1927,” which procedure appears to be in accord- 
ance with section 909 of the revenue act of February 26, 1926, 44 
Stat. 108, which provides that witnesses summoned to testify before 
the board, or whose depositions are taken under section 908 of said 
act, in behalf of the Commissioner of Internal Revenue, shall be 
paid under the appropriation for collecting the internal revenue. 
The appropriation for “Collecting internal revenue, 1928,” act of 
January 26, 1927, 44 Stat. 1033, provides: 

For expenses of assessing and collecting the internal-revenue taxes, includ- 
ing * * * necessary officers, collectors, deputy collectors, gaugers, store- 
keepers, storekeeper-gaugers, attorneys, experts, agents, accountants, inspectors, 
clerks, janitors, and messengers * * * Provided further, That no part of 
this amount shall be used in defraying the expenses of any officer, designated 


above, subpoenzed by the United States court to attend any trial before a United 


States court * * * which expenses shall be ~ from the appropriation for 
“Fees of witnesses, United States courts” * 


The appropriation for collecting the internal revenue above quoted 
provides generally for the compensation of regular officers and em- 
ployees of the Internal Revenue Service and the proviso requiring 
“expenses of any officer designated above ” to be paid under the ap- 
propriation for “Fees of witnesses” when “subpoend ” to testify 
in a United States court would also appear to be confined to expenses 
of officers or employees regularly or permanently employed rather 
than to expert witnesses employed to testify in a particular case or 
class of cases. 

While a “witness” may be subpoened and compelled to testify 
concerning facts within his knowledge, an “expert” is not necessarily 
and properly a witness. His duties may consist in aiding counsel in 
the preparation of the case and in the cross-examination of witnesses 
as well as testifying to his own opinion. It has been held, therefore, 
that the services, skill, or knowledge of an expert can not be acquired 
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without his consent and without just compensation. In re Major 
William Smith, 24 Ct. Cls. 209; 6 Comp. Gen. 712. 

There is under the appropriation for “ Miscellaneous expenses, 
United States courts,” act of February 24, 1927, 44 Stat. 1197, a provi- 
sion for “ experts at such rates of compensation as may be authorized 
or approved by the Attorney General * * * including traveling 
expenses pursuant to the subsistence-expense act of 1926.” There 
appears nothing in the appropriation for collecting the internal 
revenue to indicate that it was intended to be used for the compensa- 
tion or expenses of witnesses other than regular employees in attend- 
ance before a United States court and in view of the specific appropri- 
ation under the Department of Justice for experts, I have to advise 
that the appropriation for collecting internal revenue is not available 
for the compensation or traveling expenses of expert witnesses to 
testify “before a district court. A~-6928, April 4, 1925, and A-15814, 
October 9, 1926. 


(A-19852) 


DISTRICT OF COLUMBIA SCHOOL TEACHERS—LONGEVITY PAY 


A teacher in the schools of the District of Columbia who is granted leave of 
absence for one year for the purpose of teaching in an accredited school 
in California, under a mutual arrangement by which a California teacher 
also teaches for the same period in the District of Columbia, is entitled 
to credit for that year’s teaching in computing her longevity increase of 
pay, provided her compensation would not then exceed the maximum 
authorized for the group to which assigned. 


Comptroller General McCarl to the President, Board of Commissioners of 

the District of Columbia, September 24, 1927: 

There has been received your letter of September 13, 1927, request- 
ing decision as to the right of Miss M. L. Jaquette, a teacher in the 
public schools in the District of Columbia to receive credit—in com- 
puting her longevity increase from July 1, 1926—for the school year 
1925-26, during which she was on leave of absence without pay 
and teaching in a school in California under a mutual exchange 
arrangement through the school authorities by which a California 
teacher taught for the same period in the schools of the District. 

The act of June 4, 1924, 43 Stat. 367, established basic salaries for 
the various classes and groups of teachers in the District of Columbia 
and provided for a flat increase each year until the maximum for that 
particular group was reached. Said act further provided in section 
6 thereof: 


* * * That all teachers, school officers, or other employees hereafter 
appointed, shall be placed in the salary classes and positions in the foregoing 
schedule by the said board, and all teachers and other employees assigned to 
classes 1, 2, 3, and 4 of the foregoing schedule in the service of the said board 
on July 1, 1924, or thereafter appointed shall receive their longevity increase 
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according to their previous number of years of experience in teaching in like 
positions in accredited schools to those which they hold on July 1, 1924, or to 
which they may thereafter be appointed: * * * Provided further, That no 
teacher or other employee shall be placed in the salary schedule for more than 
the fourth year of experience in classes 1, 2, Group A, or 4, or more than the 
fifth year of experience in class 2, Group C, or class 3. 

Under section 4 of the rules prescribed by the board of education, 
teachers may be granted a year’s leave of absence without pay for 
the purpose of pursuing an educational course, and it is understood 
that no longevity increase has ever been paid by reason of such 
educational leave of absence; educational qualifications being for 
consideration in the placement of teachers within basic groups or 
classes and for the purpose of promotion between groups. There 
is nothing in the statute specifically authorizing the granting of a 
leave of absence for the purpose of teaching in another jurisdiction, 
and it is stated that there are no regulations of the board so pro- 
viding. Neither is there any specific statutory authority for grant- 
ing leaves of absence for educational purposes; but the granting of 
leave without pay for either of the purposes would appear to be a 
matter within the discretion of the board of education. The statute 
above quoted does, however, authorize, in section 6, credit for pre- 
vious teaching experience in other schools in the longevity place- 
ment of new appointees as well as those who were in the service July 
1, 1924. Under this section of the statute a new appointee receiving 
a permanent appointment at the same time that Miss Jaquette re- 
sumed her duties as teacher in the District of Columbia schools after 
a year’s leave would have been entitled to credit for all previous 
teaching experience in accredited schools in California or the Dis- 
trict of Columbia or elsewhere, subject to the limitation in the fourth 
proviso to that section quoted above. It is not believed that it was 
the intention of the Congress to favor new appointees over those 
already in the service. 

The exchange of teachers appears to have been arranged by the 
respective school authorities in anticipation of mutual benefits to 
school systems and not primarily for the personal benefit of the 
individual teachers. It may be presumed therefore that the value 
of Miss Jaquette’s service to the District of Columbia was enhanced 
as much, if not more, by the year’s teaching in California as it would 
have been had she taught for that year in the District. 

Neither the group or class to which Miss Jaquette is assigned nor 
the amount of her compensation is given, but it is stated that upon 
her return to teaching in the District she was given a salary next 
above the salary received by her at the time she started on her 
leave of absence, which is understood to mean that she was given the 
longevity increase to which the year’s teaching in the District schools 
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immediately preceding her leave of absence entitled her. With this 
understanding, she would appear to be entitled to the additional 
year’s credit for longevity pay purposes covering the year during 
which she taught in the public schools of California, effective from 
July 1, 1926, provided, of course, that her compensation will not then 
exceed the maximum authorized for the group to which assigned. 


(A-18173) 


PROPERTY, PRIVATE—DAMAGED IN THE MILITARY SERVICE— 
CIVILIAN EMPLOYEE 









































A civilian employee of the War Department is not entitled, under the provisions 
of the act of April 15, 1926, 44 Stat. 259, to reimbursement for damage 
to his private property sustained in the course of and as an incident to his 
employment. 


Decision by Comptroller General McCarl, September 27, 1927: 

Major W. D. Dabney, Army finance officer at Fort Sam Houston, 
Tex., applied April 14, 1927, for decision as to whether payment is 
authorized of a damage claim presented by Miguel B. Castanos, a 


civil-service employee of the San Antonio air intermediate depot, 
Duncan Field, San Antonio, Tex., as follows: 


1. Claim is hereby submitted by the undersigned for damage to and loss 
of his private property, being one (1) pair of spectacles, shell-rim, with ear 
bows, such damage and loss having been incident to the operation of the Army, 
and in connection therewith the following facts and circumstances are given. 

2. I am employed as airplane mechanic, grade 2, Air Corps, at large, at the 
San Antonio air intermediate depot, Duncan Field, San Antonio, Texas, at the 
test hangar, flying department, of that depot, and was so employed on Tuesday, 
January 11, 1927. 

8. On Tuesday, January 11, 1927, between 10 a. m. and 11 a. m., while in 
the proper performance at the said depot of my official duties above stated, 
1 was standing on the ground at the side of a Douglas O-2 airplane, in front 
of the above-mentioned test hangar, attempting to lift a bag of sand, weighing 
approximately seventy-five (75) pounds, for use as ballast, into the rear cockpit 
of the said airplane, being obliged to lift the said bag to a height of about six 
(6) feet for that purpose, such work being a part of any official duties. I had 
succeeded in placing about one-third (44) of the bag on the edge of the rear 
cockpit, and was holding the bottom of the bag, when the bag slipped backward 
out of my hands and fell, striking a glancing blow on the right side of my 
head, breaking the ear bow of the above-mentioned spectacles by the impact 
and knocking the spectacles to the ground, which completely shattered the lens 
and broke the frame thereof, rendering such spectacles completely unfit for 
further use. 

* * * 7 7 . 

5. The estimated cost of replacement of the above described spectacles is 

fifteen dollars ($15.00), for which amount this claim is submitted. 


This claim was presented to the commanding officer, San Antonio 
air intermediate depot, January 18, 1927, for appropriate adminis- 
trative action in accordance with Army Regulations 35-7020 and 
35-7040 and with the requirements of law and being claimed as imei- 
dent to the operation of the Army, it was then properly a, matter for 
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submission to this office for direct settlement as prescribed in the 
War Department appropriation act of April 15, 1926, 44 Stat. 259: 


CLAIMS FOR DAMAGES TO AND LOSS OF PRIVATE PROPERTY 


For payment of claims not exceeding $500 each in amount for damages to 
or loss of private property incident to the training, practice, operation, or 
maintenance of the Army that have accrued, or may hereafter accrue, from 
time to time, $25,000: Provided, That settlement of such claims shall be made 
by the General Accounting Office, upon the approval and recommendation of 
the Secretary of War, where the amount of the damages has been ascertained 
by the War Department, and payment thereof will be accepted by the owners 
of the property in full satisfaction of such damages. 

Substantially similar provisions have been contained in each of 
the annual War Department appropriation acts beginning with that 
for the fiscal year 1917, act of August 29, 1916, 39 Stat. 639, and the 
decision A-13779 addressed to the Secretary of War July 20, 1926, 
6 Comp. Gen. 52, contains a complete exposition of this legislation, 
and of the leading decisions wherein application thereof has been 
made to specific cases. The uniform ruling has been that the prop- 
erty whose loss or injury was directly in contemplation is unques- 
tionably property in the possession of persons not connected with 
the War Department, with which the Army activities enumerated 
would come in contact only externally, and where the loss or injury 
arises from causes entirely outside of and foreign to the owner’s 
ordinary and usual occupation. That a civil service employee of the 
War Department is not entitled to the benefit of this legislation where 
the loss or injury is an incident of the service in which the employee 
is engaged is settled. 27 Comp. Dec. 669, 672. 

Although a survey was had, by one officer, on account of this claim, 
and approval was given on February 14, 1927, by the Chief of the 
Air Corps and on March 3, 1927, by the Secretary of War, as a 
claim for damages to private property incident to the training, prac- 
tice, operation, or maintenance of the Army, when the matter was 
referred to the Office of the Chief of Finance in the regular course 
of procedure under A. R. 35-7040, paragraph 3, it was recognized 
such a claim was not allowable upon that basis, and instead of so 
informing the claimant or of submitting the claim to this office for 
direct settlement and disallowance, which would have been the cor- 
rect procedure, the matter was referred to the finance officer at Fort 
Sam Houston, Tex., as a matter cognizable and for payment by 
him under the procedure set up in A. R. 35-7060 and the provision 
in the War Department appropriation act of April 15, 1926, 44 Stat. 
269, as follows: 

* * * Not more than $6,000 may be expended for settlement of claims 
(not exceeding $250 each) for damages to persons and private property result- 
ing from the operation of aircraft at home and abroad when each claim is sub- 
stantiated by a survey report of a board of officers appointed by the commanding 


officer of the nearest aviation post and approved by the Chief of Air Service 
and the Secretary of War. 
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This provision, like the one for the settlement of claims for dam- 
ages to or loss of private propérty incident to the training, practice, 
operation, or maintenance of the Army, hereinbefore discussed, has 
been contained in substantially similar language in each of the sev- 
eral War Department appropriation acts: July 11, 1919, 41 Stat. 
109; June 5, 1920, 41 Stat. 953; June 30, 1921, 42 Stat. 73; June 
30, 1922, 42 Stat. 737; March 2, 1923, 42 Stat. 1398; June 7, 1924, 
43 Stat. 492; February 12, 1925, 43 Stat. 907; April 15, 1926, 44 Stat. 
269; and February 23, 1927, 44 Stat. 1120. In order to secure from 
Congress the enactment of this legislation in the annual appropria- 
tion acts making immediately available a small sum for the settle- 
ment of small claims arising from the operation of aircraft, it has 
been necessary to explain in detail the character, approximate num- 
ber, and the cost of such claims, and the following extracts from the 
hearings on the several appropriation acts leave no doubt in ref- 
erence to the type of claims which are properly for settlement: 

Hearings, 1921 appropriations, pages 434-435: 


Colonel Futter. * * * The advantage to the Government in having such 
a provision is to permit a claim to be settled right there, instead of having 
it run on and having them put in a whole lot of other things, which increases 
the total amount of the claim. If it can be settled right on the spot we can 
save money for the Government. 

The CuarrmMan. And the indignation on the part of the person whose property 
is destroyed? 

General MENoHER. Who can not see damages forthcoming. 

Mr. Greene. What is the nature of the damage and the extent of the cost 
of the damage? 

Colonel Futter. Unfortunately, when a man’s engine stops he must pick out 
a good field in which to make a landing, and the best ones are generally the 
cultivated ones. 

a * * * . * . 

Mr. Greene. How much damage does it ordinarily do by alighting in such 
a place? 

Colonel Futter. Those damages are all small. 

Colonel FickeL. I handle those cases in the office, and the largest property 
damaged has not exceeded $250. * * 


Hearings, 1923 appropriation, page 864: 


Mr. Starrorp. Have there been any instances of claims where the amount 
asked was greater than $250? 

General Patrick. Yes, sir. 

Mr. Starrorp. Where you thought the merits of the case required an award 
of a larger amount? 

General Parrick. Yes, sir. This accident which happened at Moundsville, 
where an airplane actually dashed into a crowd and destroyed a number 
of motors. 


Hearings, 1924 appropriation, page 509: 


Mr. ANTHONY. And for claims for damages you are asking $4,000. 

General Patrick. Yes, sir. That is in case an airplane has a forced landing 
and destroys a man’s crop or something of that sort. 

Hearings, 1925 appropriation, page 945: 


Mr. AnTHoNny. You have an item for claims for damages, amounting to 
$4,000. What do you pay out of that? 
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General Parrick. If an airplane makes a forced landing and damages any 
property, we are authorized to pay those claims, provided no one claim is in 
excess of $250. 


Hearings, 1928 appropriation, page 535: 


Mr. Barsour. * * * What is the nature of those claims? 

General Patrick. If an airplane is forced down for any reason and lands 
in a field, and the crop is damaged, this amount takes care of those dam- 
ages. * * * Last year it amounted to about $4,000. Generally, they are 
minor things, such as crop damage, and with no one exceeding $250. 


In view of the fact that the survey report in connection with Mr. 
Castanos’ claim was made by a single officer, First Lieut. H. A. 
Halverson, A. C., instead of by a “board of officers” as prescribed 
in the statute, the fact that the loss or injury clearly did not result 
“from the operation of aircraft,” and the fact that the claim has 
not been approved either by the Secretary of War or the Chief of 
Air Service for payment under the act of April 15, 1926, 44 Stat. 269, 
it is not understood why the Office of the Chief of Finance referred 
the claim to the disbursing officer at San Antonio for payment; 
especially so when it is further considered that both the Chief of 
Air Service and the Secretary of War refused to approve for pay- 
ment, under a similar statutory provision in the act of March 2, 
1923, 42 Stat. 1398, a claim aggregating $186.50 presented by Max E. 
Cornwell, civilian aviation mechanician, for the value of private 
property lost by him in the crashing at Moundsville, W. Va. (see 
Hearings on 1923 Appropriation, page 864, above quoted), of the 
airplane in which he was proceeding, as an incident of his employ- 
ment, from Dayton, Ohio, to Hampton, Va., and that the decision 
of this office dated September 25, 1923, 3 Comp. Gen. 160, reviewing 
the settlement which disallowed that claim, is conclusive against the 
payment of such claims, the language being as follows: 

* * * ‘The conclusion that claimant as a civilian employee of the Army 
is not entitled to reimbursement from funds appropriated for payment of 
damage to and loss of private property generally incident to activities in the 
Army is in line with uniform decisions of the accounting officers that such 
provisions contemplated property in the possession of persons unconnected 
with the Army itself and with which the Army activities enumerated would 
come in contact only externally. In the instant case the loss was an incident 
of the service of claimant as an aviation mechanician. In accepting such 
service he voluntarily placed himself and personal baggage under the control 
and direction for the journey of the pilot of the airplane and assumed the 
risk of all loss resulting from the employment not expressly provided against 
by law. 27 Comp. Dec. 672. See also 26 id., 826; 3 Comp. Gen. 22. The fact 
that specific provision is not made for reimbursement of civilian employees of 
the Army of the value of private property lost incident to their employment 
in a manner similar to that made for reimbursement of commissioned and 
enlisted personnel of the Army of the value of private property lost by them 
under certain conditions does not justify construction of statutes intended to 
operate in favor of owners of private property in no manner connected witb 
the Army, to include such civilian employees. 

Payment of the claim presented, therefore, must be held unauthor- 


ized. 
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LEASES—RENT—CONGRESSMEN ELECT 


Where the lessor of premises occupied by the Government is elected to Congress 
such election operates under section 114 of the act of March 4, 1909, 35 
Stat. 1109, to dissolve the lease agreement and terminates the lessor’s right 
to rent for occupancy subsequent to the date of his election. 


Comptroller General McCarl to the Postmaster General, September 28, 1927: 

There has been received your letter dated September 6, 1927, your 
file QMBM, in reference to lease dated September 18, 1924, between 
the United States and Frank P. Bohn and Henry E. Perry for the 
rental of a part of a building occupied by them as a drug store at 
Newberry, Mich., for use as a post office at that place and you re- 
quest to be advised whether an affidavit inclosed with your letter 
to the effect that the first-named party, elected a Member of Con- 
gress, has transferred all of his right, title, and interest in the build- 
ing, is sufficient to relieve him from violation of section 114 of the 
act of March 4, 1909, 35 Stat. 1109. 

It is no part of the duties of this office to determine whether any 
particular act is violative of the criminal code of the United States, 
but your question may be properly answered when rephrased to in- 
quire whether the postmaster at Newberry, Mich., should continue to 
pay rental under the lease which was entered into pursuant to the 
act of April 24, 1920, 41 Stat. 578, on September 18, 1924, for a period 
of five years, with the partnership composed of Frank P. Bohn and 
Henry E. Perry. 

Subsequent to the date of the lease and in November, 1926, Frank 
P. Bohn was elected a Member of Congress and it is understood that 
since March 4, 1927, he has been in receipt of the salary of the office 
as a member-elect. Section 114 of the act of March 4, 1909, supra, 
provided that 

Whoever, being elected or appointed a Member of or Delegate to Congress, 
or a Resident Commissioner, shall, after his election or appointment and either 
before or after he has qualified, and during his continuance in office, directly or 
indirectly, himself, or by any other person in trust for him, or for his use or 
benefit, or on his account, undertake, execute, hold, or enjoy, in whole or in 
part, any contract or agreement, made or entered into in behalf of the United 
States by any officer or person authorized to make contracts on its behalf, 
shall be fined not more than three thousand dollars. All contracts or agree- 
ments made in violation of this section shall be void; and whenever any sum 
of money is advanced by the United States, in consideration of any such con- 
tract or agreement, it shall forthwith be repaid ; and in case of failure or refusa! 
to repay the same when demanded by the proper officer of the department 
under whose authority such contract or agreement shall have been made or 
entered into, suit shall at once be brought against the person so failing or refus- 
ing and his sureties, for the recovery of the money so advanced. 

It appears that the vouchers for rental of the premises were signed 
by Frank P. Bohn and Henry E. Perry for the period ending March 
31, 1927, while the voucher for the succeeding quarter ending June 
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80, 1927, was signed by Martena Bohn and H. E. Perry. In explana- 
tion thereof Mr. Bohn submitted an affidavit dated August 30, 1927, 
to the effect that he had transferred all right, title, and interest in 
the building to his wife, Martena Bohn, the date of the transfer and 
bona fides thereof not being shown. 

In view of the provision of law hereinbefore quoted it must be 
held that Mr. Bohn’s election to Congress dissolved the contract and 
terminated his right to receive any rent thereunder for any period 
after the date of his election. United States v. Dietrich, 126 Fed. 
Rep. 671. 

No question will be raised by this office as to the rent heretofore 
paid, if otherwise correct and proper, and with respect to the rental 
hereafter, if it be shown from the land records, etc., that Frank P. 
Bohn’s interest in the building has been in fact transferred to Mar- 
tena Bohn, a new lease may be entered into with her and H. E. 
Perry for the premises in question, or, the rental being less than 
$1,600 per annum, the occupancy may be continued under an informal 
agreement as provided for by the act of June 3, 1926, 44 Stat. 688. 


(A-19897) 


TRANSPORTATION—HOUSEHOLD EFFECTS OF VETERANS’ 
BUREAU MEDICAL OFFICER CHANGING STATION 


Where the household effects of a medical officer of the Veterans’ Bureau are 
transported by motor truck, on change of station for permanent duty, under 
authority of the act of April 22, 1926, 44 Stat. 519, and regulations issued in 
pursuance thereof, reimbursement may be made of the cost of such trans- 
portation provided it does not exceed the authorized freight charges plus 
a reasonable allowance for packing, crating, and drayage, not in excess 
of $1.75 per hundred pounds. 


Decision by Comptroller General McCarl, September 28, 1927: 

Dr. H. C. Watts, medical officer, United States Veterans’ Bureau, 
requested August 29, 1927, review of settlement No, 0149378, dated 
March 26, 1927, wherein was allowed only $12.50 of his claim in the 
amount of $57, for reimbursement of the cost of shipping by motor 
truck 5,000 pounds of household effects from Livermore, Calif., to 
San Francisco, Calif., July 24, 1926. The disallowance of $44.50 was 
for the reason that the Government rate for railway transportation for 
household goods from Livermore to San Francisco was 25 cents per 
hundredweight, or $12.50. 

The facts appear to be as follows: 

On July 17, 1926, the claimant was directed to proceed on July 24, 
1926, or as soon thereafter as possible, from Livermore to San Fran- 
cisco, reporting on arrival to the chief coordinator, Group E, for the 
purpose of assignment to duty, and that the necessary transportation 
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expenses and $6 per diem in lieu of subsistence would be allowed. On 
September 22, 1926, another order was addressed to the claimant as 
follows: 
Travel order dated July 17, 1926, directing you to proceed from Livermore, 
California, to San Francisco, California, for the purpose of reporting to the 
Chief Coordinator, Group E, for assignment to duty, is hereby amended to 


include authority for the shipment of household effects and personal property, 
not to exceed 5,000 pounds, in aceordance with Regulation No. 154. (Med.) 
The act of April 22, 1926, 44 Stat. 319, provides: 
* * * That physicians, dentists, and nurses of the medical service of the 
United States Veterans’ Bureau, in addition to their compensation, when trans- 
ferred from one official station to another for permanent duty, may be allowed, 
within the discretion and under written order of the director, the expenses in- 
curred for packing, crating, drayage, and transportation of their household 
effects and other personal property not exceeding in all 5,000 pounds: * * * 
Pursuant to the foregoing, Regulations No. 154, United States 


Veterans’ Bureau, effective July 1, 1926, provides: 


Sec. 12306. Shipments of household effects and other personal property 
* * * may also be made by motor truck when the cost of shipment bf this 


earrier does not exceed the cost of freight, taking into consideration charges 
for packing, crating, and drayage. * * 


SEc. 12309. * * * that charges in excess of $1.75 per hundred pounds for 
such packing, crating, and drayage will not be allowed. * 


In his request for review the claimant states: 


* * * ‘The rate charged by the motor truck company was $1.14 per cwt., 
which charge was made for sending the truck to Livermore, loading on the 
goods, carrying and delivering them to San Francisco. 

While it is true that a freight shipment would have cost the Government 
only 25¢ per ewt., upon which basis settlement was made, there would, in 
addition, have been a charge for crating, if made in accordance with Section 
12306 of the Regulation, of $87.50. In the light of this information, would it 
not be proper for the Government to reimburse for the rest of the expenditure 
involved in the shipment of 5,000 lbs. inasmuch as the total is only about 
50% of what charges would otherwise have been? 

It will be noted that the regulations referred to do not provide 
for a fixed allowance of $1.75 per hundred pounds for packing, crat- 
ing, and drayage,as might be inferred from claimant’s statement, but 
provide for reimbursement of the actual cost of packing, crating, and 
drayage, not in excess of $1.75 per hundred pounds. However, the 
regulations specifically provide for “taking into consideration charges 
for packing, crating, and drayage ” in determining whether the cost 
of shipment by truck exceeds what it would have cost had the ship- 
ment been by freight, and as the difference between the amount paid 
in this case for the transportation by motor truck and the amount 
which would have been paid for freight if the shipment had been 
by rail ($57—$12.50) $44.50 appears not to be in excess of what would 
reasonably have been the actual cost of freight, plus the cost of 
packing, crating, and drayage, being $43 less than the maximum 
amount authorized to be expended for packing, crating, and drayage, 
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allowance of said amount is authorized. Accordingly, upon review 
there is certified as due the claimant the sum of $44.50 in addition to 
the amount heretofore allowed. 


(A-17215) 
LEASES—DAMAGES—WASTE 


The destruction of farmhouses upon tracts leased for cantonment and camp 
sites, although necessary for the use of the land for the purposes for which 
leased, constitutes waste for which the lessor is entitled to damages. 
6 Comp. Gen. 562, modified. 

Claims for damages resulting from breach of an implied covenant not to com- 
mit waste on leased premises may not be certified to Congress by the Gen- 
eral Accounting Office. 


The maxim caveat emptor is not applicable in support of a claim for damages 
to leased premises in addition to the agreed rental. 
Decision by Comptroller General McCarl, September 29, 1927: 

-The Old Dominion Land Co. has requested reconsideration of the 
decision of this office of March 2, 1927, 6 Comp. Gen. 562, in which 
was sustained settlement No. 0149609 of September 28, 1926, disallow- 
ing its claim for $3,314.40 as payment for the destruction of two 
buildings known as the Bowman house and the Taylor house, for- 
merly located upon the sites of Camp Hill and Camp Stuart, Va. 

The tract upon which Camp Stuart was located was occupied under 
a lease executed July 21, 1917, effective August 20, 1917, and running 
to June 30, 1918, at a rental of $382.33 per month, in the heading of 
which it was stated that the land was “to be occupied by the United 
States Government as a cantonment.” This lease was renewed from 
time to time up to June 30, 1920. The tract occupied by Camp Hill 
was under a lease dated July 5, 1917, effective from that date, run- 
ning to June 30, 1918, in the heading of which lease it was stated that 
the land was “to be occupied by the United States Government for 
port of embarkation purposes.” The consideration for this latter 
lease was fixed at $412.50 per month during the first year and sub- 
ject to renewal at $312.50 per month thereafter, no explanation of 
the higher rental for the first year being given. This lease was 
renewed by a formal lease dated July 1, 1918, in the heading of which 
it was stated that the land was to be occupied as camp sites. This 
was again renewed July 1, 1919, for use as camp sites up to June 30, 
1920. The two buildings in question were necessarily destroyed by 
the Government during the first year’s leases to make way for canton- 
ment construction. In none of the leases or renewals is there any 
express provision making the United States liable in damages for any 
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waste committed nor any provision requiring the Government to 
replace buildings or other improvements destroyed by its occupation 
of the land, nor any covenant to restore the land to the condition in 
which it was prior to occupation under the lease. 

In said decision of March 2, 1927, it was stated: 

* * * In the absence of such covenants the United States is not liable for 
any damages resulting from the reasonable use of the land for the purpose 
for which leased. United States v. Bostwick, 94 U. 8. 53; 1 Comp. Gen. 134, 
276; 3 id. 356; 4 id. 211; 5 id. 126 and 731. The tracts having been expressly 
leased for cantonments and camp-site purposes, which necessarily would con- 
template the clearing of the premises, the United States acquired the right to 
remove such buildings or other improvements as interfered with the use of 
the land for the purposes for which leased, without liability to the owners 
beyond the payment of the stipulated rental. * * * 

It is urged in support of the request fer reconsideration: (1) That 
irrespective of the covenants actually in the lease there is to be im- 
plied in all leases a covenant against waste; (2) that the United States 
is bound by such implied covenants when it executes a lease, to the 
same extent as an individual; (3) that the rule of caveat emptor 
applies; (4) that the destruction of a building upon leased premises 
is waste under any and all circumstances. 

The first two points urged by the claimant are considered as appli- 
cable generally to this case. This office does not, however, apprehend 
how the maxim of caveat emptor applies to the present situation. 
This maxim, commonly translated as “let the buyer beware,” is 
applicable exclusively. to the purchaser (or lessee) and is employed 
in the law to signify that a purchaser, whether of realty or person- 
alty, is not only bound to discover obvious defects for himself but is 
confined to the warranties which he has required and can not, in the 
absence of fraud, rely on the statements of the seller. Were the 
present case a claim by the United States for the cost of tearing down 
the buildings in order to make the site available for a camp, then 
the maxim might be applicable, but such is not the case. This maxim 
is one to be availed of as a defense to claims for damages asserted 
against the seller or lessor. It is not apparent how it can be invoked 
in a claim by the seller or lessor to recover more than the considera- 
tion agreed upon in a formal contract or lease. 

As to the fourth argument advanced, the claimant cites various 
authorities, including the case of the United States v. Bostwick, 
94 U. S. 53. This case establishes beyond all question the points 
one and two conceded above but was also cited by this office as sup- 
porting the conclusion reached in the decision of March 2, 1927; 
that is, that the reasonable use of the land for the purposes for which 
leased does not make the lessee liable in damages as for waste. In 
the Bostwick case the land was leased without restriction as to the 
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uses to be made thereof and it was used by the Government for a 
hospital and also for a camp ground. The court in remanding the 
case for judgment stated: 


The judgment must be reversed, and the cause remanded, with instructions 
to render judgment against the United States for the rent of the premises from 
June 30 to Aug. 23, 3862, at the rate of $250 per month, and for the damages 
done to the property other than the destruction of the house by fire during the 
occupation of the United States under their lease except to the extent that the 
same necessarily resulted from the use of the premises by the soldiers of the 
Army of the United States for the purposes of a hospital and camp ground, 
* * os 


While the instructions of the court standing by themselves appear 
to support the decision of March 2, 1927, a further consideration of 
the decision as a whole leads to the conclusion that the instructions in 
the last paragraph of the decision were not intended to and did not 
modify that paragraph of the decision which holds: 


It appears in the finding that during the occupancy under the lease ornamental 
trees were destroyed; fences and walls torn down, and the materials used for 
sidewalks and the erection of other buildings, or carried away; and that stone 
was quarried and gravel dug from a stone-quarry and gravel-pit on the premises, 
and taken away. This was voluntary waste, and within the prohibition of the 
implied agreement in the lease. For this the Court of Claims can award 

. - 


compensation in this action. * 

In other words, the decision of the United States Supreme Court 
as a whole, while excepting from the judgment any damages which 
necessarily resulted from the use of the premises by the soldiers for 
a hospital or camp ground, at the same time determined that the 
damages or waste specifically referred to in the quoted paragraph did 
not necessarily result from such use of the leased premises but 
constituted waste irrespective of.the use of the land. 

In view of the foregoing and upon a further consideration of 
all the facts and circumstances, I am of the opinion that the destruc- 
tion of the two buildings in question was not authorized under the 
lease and claim therefor might have been allowed by this office had 
there been any appropriation available therefor. The decision of 
March 2, 1927, is modified accordingly. 

However, notwithstanding that there appears to have been a 
breach of the implied covenant not to commit waste, the payment 
of damages for such breach is not authorized under the appropria- 
tion for barracks and quarters under authority of which the leases 
were made, 2 Comp. Gen. 149, nor is there any other appropriation 
now available therefor. See also 27 Comp. Dec. 594; 1 Comp. Gen. 
149; 2 id. 149; A~-17379, March 21, 1927. The matter is one for 
presentation to the Congress by the administrative department and 
not one for certification as a claim by the General Accounting Office. 
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(A-19881) 


RETIREMENT DEDUCTIONS—COLLABORATORS, ENGINEERS, 
ETC.—DEPARTMENT OF AGRICULTURE 





Collaborators or other employees in the Department of Agriculture retained 
on the rolls without compensation or at a nominal compensation of $1 a 
year, so as to enable the department to avail itself of their services when 
needed, are not employees of the civil service of the United States and are 
not subject to the obligations nor entitled to the benefits of the retirement 
laws. 

Engineers, etc., retained on the rolls of the Department of Agriculture on a 
per diem basis while actually employed are subject to the provisions of 
the retirement laws, and the per diem compensation paid them when actually 
employed is subject to retirement deductions unless and until Executive 
action is taken pursuant to the provisions of the retirement enactments 
providing that the President may exclude from the operation of the retire- 
ment laws employees whose tenure of office is intermittent or of uncertain 
duration. 


Comptroller General McCarl to the Secretary of Agriculture, September 29, 
1927: ' 


I have your letter of September 14, 1927, submitting for decision 
certain questions arising in connection with the application of the 
civil service retirement laws of May 22, 1920, 41 Stat. 614, and July 
3, 1926, 44 Stat. 904. 

You cite several specific cases of employees who have practically 
left the classified service of your department but are retained on the 
rolls as engineers, collaborators, etc., without compensation or at a 
nominal compensation of $1 a year, in order that your department 
may avail itself of their services at any time in case of need therefor, 
and that in some instances where the employee holds a nominal ap- 
pointment as collaborator or holds an appointment as engineer 
on a per diem basis when actually employed, no services have been 
performed for several years. With reference to such employees you 
submit for consideration the following five questions: 


1. If the salaries of these employees are subject to the deduction under the 
retirement act, should 2%4% up to June 30, 1926, inclusive, and 314% from 
July 1, 1926, to date be recovered at the various rates mentioned above? 

2. If deductions should be made from the salaries from the above-named 
employees will they also have to pay interest? Your decision of August 4, 
1926 (A-14957) leaves some doubt on this point. 

3. If these deductions must be recovered from these cooperative employees 
may these employees deposit the amounts of retirement deductions in install- 
ments through the disbursing office of the department and when the total 
amount has been deposited, a transfer made to the civil-service retirement and 
disability fund? 

4. In the case of some of the employees mentioned, who are ut present carried 
as collaborators, etc., in the department, without salary, and who have per- 
formed no services for the Government for several years, but whose continuity of 
service from classified to unclassified employment has not been broken, on 
what basis should deductions be made, especially as the salaries some of these 
employees are receiving from the outside agencies are unknown to the de- 


partment? 
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5. If these employees are within the purview of the retirement act and they 
refuse or fail to make the necessary deposit of retirement deductions, what 
action will be necessary for the department to pursue in such cases? 







In cases of collaborators in which it is shown by the specific cases 
referred to in your letter that they receive no compensation from 
Government funds or only the payment of $1 a year, their regular 
compensation being paid by States or other agencies, the employees 
are not, properly speaking, engaged in the performance of the duties 
of a position in the executive civil service of the United States. It 
is doubtful whether the relation such collaborators have with your 
department may properly be considered as being an employment. 
Clearly the employee does not, under such circumstances and condi- 
tions, hold a position in the unclassified executive civil service. While 
the appointment or designation as collaborator may enable your 
department to avail itself of the services of the person when needed, 
it does not give him a status as employee of the civil service of the 
United States as contemplated by the retirement laws. Under such 
circumstances the compensation received, not from the Federal 
Government but from State or other agency, is not subject to the 
deductions prescribed by said laws, and the persons in such status 
are not entitled, while so employed, to-the benefits of the civil service 
retirement and disability acts. 

What is said herein with respect to the so-called collaborators 
should not be taken as affecting or modifying the decisions of this 
office relating to employees appointed on a cooperative basis. 27 
Comp. Dec. 59; 3 Comp. Gen. 824. Such cooperative employees may 
be subject to the obligations of the civil service retirement act and 
entitled to the benefits thereof. 5 Comp. Gen. 254; 6 id. 69; id. 118; 
see also Op. Atty. Gen. dated June 3, 1924, 34 Op. Atty. Gen. 192 
and December 22, 1924, 34 id. 334; and section 3 of the act of July 3, 
1926, 44 Stat. 906, which includes within the scope of the retirement 
act “unclassified employees transferred from classified positions.” 

With respect to the employees retained by your department as 
engineers, etc., on a per diem basis while actually employed, and 
whose employment appears to be for intermittent service only, atten- 
tion is invited to the provision appearing in each of the two acts in 
question as follows: 





































* * * The President shall have power, in his discretion, to exclude from 
the operation of this act any employee or group of employees in the civil service 
whose tenure of office or employment is intermittent or of uncertain duration 
* + * 















Unless and until action is taken, pursuant to said provision, to 
exclude these per diem employees from the operation of the retire- 
ment act, the per diem compensation paid to them when actually 
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employed must be held subject to the retirement deductions, and 
in computing the amount to be collected on account of past service 
in such cases attention is invited to the provisions of section 9 of 
the act of July 3, 1926, 44 Stat. 910. See also paragraph 2 of section 
5 of said act, 44 Stat. 907. 

The questions submitted are answered accordingly. 


(A-19887) 


VETERANS’ BUREAU—INSURANCE-—-REINSTATEMENT 


A rating of permanent total disability made before the expiration of the period 
of six months immediately following the acceptance of the application for 
reinstatement of insurance, retroactively effective as of a date prior to the 
application for reinstatemeft, has the effect of nullifying the reinstate- 
ment and no insurance is properly payable thereunder. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 29, 1927: 


Consideration has been given to your letter of September 15, 1927, 
requesting decision whether insurance was lawfully reinstated in the 
case of Frank Boehler, C—1092515, the facts in which you state as 
follows: 


* * * “On October 30, 1926, the veteran applied for the reinstatement of 
$10,000 term insurance which he had previously allowed to lapse and at the 
same time applied for the conversion of the insurance to a five-year level pre- 
mium term policy with the unpaid premiums to be carried as a lien.” The 
five-year level premium term policy, you will recall, was provided for by the 
recent amendment to the World War veterans’ act. At the time the veteran 
made application for the reinstatement and conversion of the insurance he was 
suffering from a service-connected disability but under the rating in force at 
the time of the application he was not permanently and totally disabled. The 
bureau called for certain additional information and upon receipt of a report 
from the regional! office having jurisdiction of the claim, which report indicated 
that the veteran was not permanently and totally disabled his application for 
reinstatement was approved. The date of this approval appears from the 
records as November 26, 1926. 

On December 14, 1926, the veteran was rated permanently and totally dis- 
abled from December 13, 1926, subsequent to the reinstatement, but upon a 
review of the case the appeal group on central office cases on February 21 
1927, declared the veteran permanently and totally disabled from August 10, 
1926, prior to the application for reinstatement. The ativisory group on appeals 
on March 21, 1927, rated the disability as permanent and total from October 23, 
1924, which rating has received the approval of the director. 


The legal question involved appears to be whether the rating of 
permanent total disability made before the expiration of the period 
of six months immediately following the acceptance of an applica- 
tion for reinstatement of insurance, retroactively effective as of a 
date prior to the application for reinstatement, has the effect of 
nullifying the reinstatement. 

You do not report when the insurance lapsed, but it will be 
assumed for the purpose of this decision that the lapse was prior 
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to October 23, 1924, the date finally determined as the effective date 
of permanent total disability. See 2 Comp. Gen. 99; id. 292. 

Section 307 of the World War veterans’ act of June 7, 1924, 43 
Stat. 627, which superseded section 411 of the war risk insurance 
act, added by the amendatory act of August 9, 1921, 42 Stat, 157, 
provides as follows: 


All such policies of the insurance heretofore or hereafter issued shall be 
incontestable after the insurance has been in force six months from the date 
of issuance or reinstatement, except for fraud or nonpayment of premiums and 
subject to the provisions of section 23. * 


In decision of May 29, 1924, 3 Comp. Gen. 905, 906, section 411 of 
the war risk insurance act was construed as follows: 


* * * J would understand the provision of the statute with reference to 
incontestability after six months to mean incontestable with respect to those 
matters which usually are so incontestable in life insurance—health condition, 
family conditions, relationship, etc.; that is to say, whether the insured appears 
a proper insurable subject. It has relation to what might be classed “ defects” 
in the subject of insurance rather than defects in the authority to contract. 

It has been held repeatedly that the effective date of permanent 
total disability is a fact for determination by the Director of the 
Veterans’ Bureau based upon medical opinion and advice, 1 Comp. 
Gen. 31; id. 756; 2 id. 461; id. 465; 3 id. 33, and that, as to insurance 
awards, the director has authority to correct a rating retroactively 
effective so long as vested rights are not disturbed. 2 Comp. Gen. 
461, 462—3. During the six-month period from November 26, 1926, 
or until May 26, 1927, the insured, Frank Boehler, had no vested 
right under the reinstated insurance and it was perfectly legal and 
proper for the Government to question his health condition. After 
May 26, 1927, the right of the insured under the reinstatement would 
have become vested had no action been taken by the bureau to deter- 
m-ne the insurable condition of the applicant for reinstatement and 
the reinstated insurance would have been incontestable except for 
fraud, misrepresentation, or nonpayment of premiums. See de- 
cisions of October 10, 1925, and December 29, 1926, in the case of 
Robert J. Swanson, A—11260, and decision of April 26, 1927, in the 
case of Elmer E. Tretcher, A-18160. But during such six-month 
period the bureau did take action finding that the applicant for 
reinstatement was actually permanently and totally disabled when 
the application for reinstatement was made and prior thereto as far 
back as October 23, 1924. 

While it has been held that a retroactive rating of permanent total 
disability can not be effective to mature a policy back of the time of 
the conversion of the insurance, 1 Comp. Gen. 756, or back of the 
time of reduction in the amount of the insurance, 2 id. 465, or back of 
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the surrender of the insurance for cash under certain conditions, 3 id. 
582, the same rule could not be applied as to reinstatements, for the 
reason that as to conversions, reductions, and surrenders, there is an 
immediate vested right either in the Government or the insured 
wh:ch may not be divested by subsequently discovered evidence of 
prior health conditions, whereas with respect to reinstatements the 
statute itself provides that no incontestable right vests until six 
months thereafter. 

You are advised, therefore, that the retroactively effective rating of 
permanent total disability in this case nullified the reinstatement of 
insurance, 


(A-19752) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—LOANS TO 
VETERANS—EXTENSIONS 


As the agreement between the Veterans’ Bureau and the veterans providing 
for automatic extension of notes covering loans made by the bureau, with 
the adjusted service certificates as security, and providing for adding the 
accrued interest to the old principal to make a new principal each year, 
is, in effect, the creation of a new obligation each year, and, therefore, 
a new loan each year, the “rate of interest fixed by law” within the mean- 
ing of the agreement must be determined as of the date of the beginning 
of each loan year, in accordance with the statute, so that it will be 2 per 
centum per annum more than the discount rate of the Federal reserve bank 
for the district in which the lending office is located at the time of the new 
loan. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
September 30, 1927: 


Consideration has been given to your letter of September 1, 1927, 
as follows: 


Section 502 of the World War adjusted compensation act, as amended by 
act of Congress March 3, 1927, contains the following provision: 

“(i) The Director of the United States Veterans’ Bureau is authorized, 
through such officers and at such regional offices, suboffices, and hospitals of 
the United States Veterans’ Bureau as he may designate, and out of the United 
States Government life insurance fund established by section 17 of the World 
War veterans’ act 1924, as amended, to make loans to veterans upon their 
adjusted service certificates in the same amounts and upon the same terms 
and conditions as are applicable in the case of loans made under this section 
by a bank, and the provisions of this section shall be applicable to such loans; 
except that the rate of interest shall be 2 per centum per annum more than 
the rate charged at the date of the loan for discount of ninety-day commercial 
paper under section 13 of the Federal reserve act by the: Federal reserve bank 
for the Federal reserve district in which is located the regional office, suboffice, 
or hospital of the United States Veterans’ Bureau at which the loan is made.” 

The veteran’s notes, executed when loans are made pursuant to the above 
statute, contain the following clause: 

“One year after date of check issued by the Veterans’ Bureau in considera- 
tion of this note, I promise to pay to the order of the Director, United States 
Veterans’ Bureau, at the place named above, ~...----- dollars, for value 
received, with interest after date of such check at the rate fixed by law until 
paid. If the principal and interest of this note are not paid at its maturity, 
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I agree to the automatic extension of the note from year to year for periods 
of one year in the amount of the principal plus interest to the end of the 
immediately preceding expired loun year, which total amount shall automati- 
cally become a new principal each year, and shall bear interest at the rate 
fixed by law until paid. 

“ As collateral security for the payment of the obligation herein assumed by 
me I have delivered to and do hereby pledge with the holder of this note my 
adjusted service certificate No. _.._...-_- dated , further 
identified by No. A If there is any part of the obligation herein 
assumed, whether principal or interest, unpaid at the date fixed for the maturity 
of said certificate, or at the date of death of the maker of this note should he 
die before the date fixed for the maturity of said certificate, the amount of 
such indebtedness shall be deducted from the amount otherwise due the bene- 
ficiary under said certificate and the amount so deducted shall be paid to the 
holder of this note.” 

When loans have been made to veterans in accordance with the present 
bureau practice, if at the time of maturity, principal and interest are not paid, 
automatic extension of the note will be granted ut the end of each year, pur- 
suant to the agreement in the note. However, at the time of extension it 
probably will be found that the rate of interest being charged by the bureau will 
be different from the rate charged at the time the original note was made, due 
to fluctuation in the discount rate of Federal reserve banks in the various 
districts. 

With reference to loans made by banks it Should be observed that when the 
bureau redeems the note after the veteran has failed to pay principal and 
interest at maturity, section 502 (c) of the World War veterans’ compensation 
act provides for the payment of the rate of interest fixed in the note until it 
has been cancelled and the bank has been paid by the bureau. It is thus 
apparent that the statute preserves the original rate of interest on notes made 
to banks which are not paid at maturity and are redeemed by the bureau. 

It may be argued that where a loan is made by the bureau and extended 
automatically under the express extension agreement contained in the note, 
which provides that the total amount of the principal and interest shall become 
automatically a new principal and bear interest at “the rate fixed by law” 
until paid, these words, “at the rate fixed by law” refer to the original rate 
fixed by law rather than to the rate fixed by law at the time of the extension. 
If this view is not adopted, then when an old loan is extended if the rate of 
interest on the extension is to be changed to conform with the rate then being 
charged on new loans, not only will there be administrative difficulty in making 
adjustment from year to year, but the consequent effect will be that the maker 
of the note, unless he keeps in touch with the money market, when his note is 
extended automatically, will not know what amount of interest he is actually 
paying thereon. 

The following question is therefore presented: If it appears at the time of 
the automatic extension by the bureau of the veterans’ notes covering loans 
made by the bureau, with adjusted-service certificate as security, that the dis- 
count rate of 90-day commercial paper for the Federal reserve bank of the 
Federal reserve district in which the lending bureau office is located is not the 
same as at the time of the original loan or previous extension, shall the auto- 
matic extension bear interest at the same rate as the original note, or shall the 
interest rate be reduced or increased so that it will not exceed by more than 
two per centum per annum the discount rate of the Federal reserve bank for 
the district in which the lending office is located? 

Your decision as to the question presented is requested. 


The quoted statute, 44 Stat. 1389, authorizes the Veterans’ Bureau 
to make loans to veterans upon their adjusted-service certificates in 
the same amounts and upon the same terms and conditions as are 
applicable in the case of loans made by a bank, except that a maxi- 
mum rate of interest is fixed for loans by banks, whereas a definite 
rate of interest is fixed for loans by the bureau. See question and 
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answer 1, decision of March 16, 1927, 6 Comp. Gen. 579, 580. No 
express provision appears in the statute authorizing either a bank 
or the Veterans’ Bureau to extend or renew a loan upon its maturity, 
and consequently no express provision appears fixing the rate of 
interest during any such extension or renewal. But the authority 
to extend a loan from maturity may be considered as granted a bank 
in the provision appearing in section 502 (c) of the World War 
adjusted compensation act of May 19, 1924, 43 Stat. 126, that “the 
bank holding the note and certificate may, at any time after maturity 
of the loan but not before the expiration of six months after the loan 
was made, present them to the director.” That is to say, the authority 
granted a bank to delay presenting a note to the Veterans’ Bureau 
for payment may reasonably be considered as’ authorizing a corre- 
sponding extension of time for payment of the loan by the veteran. 
And the statute specifically fixes the rate of interest during the period 
of delay in presenting the note to the bureau for payment, and con- 
sequently during any extension granted by the bank to the veteran, 
“at a rate fixed in the note up to the date of the check issued to the 
bank.” 

Therefore, if the agreement entered into between the Veterans’ 
Bureau and the veteran had actually constituted an agreement for 
extension or renewal from year to year of the same obligation, there 
might be merit in the contention of the bureau that the rate of interest 
fixed in the orig:nal note should control throughout and during each 
succeeding loan year. But the terms of the agreement do not pro- 
vide for the extension or renewal of the original loan in the sense 
that these terms are ordinarily understood in commercial transactions, 
but provide, in effect, for the making of a new loan annually. It is 
provided that the interest accrued at the end of each loan year shall be 
added to the princ'pal and that the aggregate of the old principal 
plus the accrued interest shall constitute a new principal for the next 
loan year. Evidently this agreement was entered into to equalize the 
Government’s rights to compound interest on delayed payments with 
those authorized by the original statute with respect to compounding 
interest on payments made to banks upon default of the veteran. 
The adding of accrued interest to the old principal to make a new 
principal clearly constitutes a new obligation each year. In the 
case of Lowry Nat. Bank v. Fickett, 122 Ga. 489, 492; 50 S. E. 396, 
cited in 8 Corpus Juris 425, it is stated: 


An obligation is renewed when the same obligation is carried forward by the 
new paper or undertaking, whatever it may be. There may be a change of 
parties. There may be an increase of security, but there is no renewal unless 
the obligation is the same. What makes the renewal is an extension of-time in 
which to discharge the obligation. If the obligation changes, there can be no 
renewal, because there can be no such thing as the reestablishment of an old 
obligation by the creating of a new obligation different in character. 
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The act of March 3, 1927, supra, provides that the interest rate on 
loans made by the Veterans’ Bureau shall be determined in the man- 
ner therein provided as of “the date of the loan.” As the agreement 
between the Veterans’ Bureau and the veteran clearly provides for 
a new loan each year, rather than for the extension or renewal of the 
original loan, the interest rate must be determined as of the date of 
the beginning of each loan year in accordance with the statute, so that 
it will be 2 per cent per annum more than the discount rate of the 
Federal reserve bank for the district in which the lending office is 
located at the time of the new loan. 

The question submitted is answered accordingly. 


(A-19984) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—LOANS TO 
VETERANS 


Where a bank makes a loan to a veteran in amount greater than the then loan 
value of his adjusted service certificate, and the note remains unpaid by the 
veteran at maturity, the Veterans’ Bureau may pay to the bank, upon proper 
presentation of the note and certificate, an amount equal to the loan value 
of the certificate at the time the loan was made, with interest on that 
amount. If the bank prefers to hold the note and tertificate after maturity 
of the note, and at the time of presentation by and payment to the bank, 
whenever that may be, the then loan value of the certificate equals or 
exceeds the principal of the loan, although in excess of the loan value when 
the loan was made, plus accrued interest thereon, the bank may be paid the 
amount due and the same churged against the certificate as provided for 
under the statute, upon a satisfactory showing that the bank acted in good 
faith and was free from any collusion or intent to loan an amount in excess 
of that authorized under the law and regulations applicable to loans on 
such certificates. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 3, 1927: 
Consideration has been given to your letter of September 15, 1927, 
as follows: 






A large number of notes have been submitted for redemption by banks which 
have erroneously loaned to veterans on their notes secured by adjusted-service 
certificates, amounts exceeding the loan value of such certificates. These errors 
were due largely to the rush of business and inexperience of the banks in 
dealing with the certificates, when many certificates in January and February 
of this year became eligible for loans. 

It has been the custom of the bureau to ignore amounts of ten cents or less 
in excess of the loan value, but where larger amounts have been involved the 
notes have been returned to the banks with the suggestion that they communi- 
cate with the veterans concerned and secure settlement from them, obtaining, 
if necessary, new notes for the proper amount. But in many cases when the 
banks have attempted such communication with the veterans they have been 
unable to locate them, and frequently the banks are willing to accept settlement 
on the basis of the ameunt that might have been loaned which is less than the 
face amount of the veteran's note. 

In these cases it may appear desirable to make settlement with the banks on 
the basis of the true loan value, as it is believed that the bureau should avoid 
rejection of these notes on technical grounds if that is possible. 

However, due to the fact that such loans are in excess of the loan value of 
the certificates, it is possible that they must be considered to be void under the 
terms of section 503 of the World War adjusted compensation act as amended, - 
which provides in part as follows: 
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“* * * Any negotiation, assignment, or loan made in violation of any pro- 


vision of this section shall be held void.” 

The following question is therefore presented: If a bank makes a loan to a 
veteran in amount greater than the then loan value of his adjusted-service cer- 
tificate, given as security for his promissory note, and the note remains unpaid 
by the veteran at maturity, may the bureau redeem such note upon proper pres- 
entation by the bank, paying the bank only an amount equal to the loan value 
of the certificate at the time the loan was made, with interest on that amount, 
or must the bureau reject such notes? 

As a corollary to this question, may the bank hold the note until the loan 
value of the certificate is sufficient to cover the amount originally loaned and 
then present the note for redemption? : 

Section 502 (b) of the World War adjusted compensation act of 
May 19, 1924, 43 Stat. 126, authorizes loans in “any amount not in 
excess of the loan basis (as defined in subdivision (g) of this section) 
of the certificate.” It is obvious therefore that no greater amount 
may be paid to a bank‘than is authorized to be loaned on the basis 
of the certificate. That is, the error of a veteran, a bank, or Govern- 
ment officials in negotiating a loan in excess of the loan value may 
never obligate the Government to pay a greater amount than is 
actually secured by the certificate. But it is not believed that a 
loan—otherwise proper and not tainted with fraud—in excess of the 
loan value of the certificate, negotiated through error or mistake of 
law, necessarily invalidates the loan in toto. Only the excess amount 
would be a “loan made in violation ” of the controlling statute, sec- 
tion 503. The first part of the first question is answered in the 
affirmative and the second part in the negative. 

With respect to the second question section 502(c) of the statute 
places no limit of time after the first six months within which a 
bank may present a note for redemption. In fact, it is expressly 
provided that the bank may present the note and certificate to the 
director “ at any time after maturity of the loan but not before the ex- 
piration of six months after the loan was made.” During the period 
the note and certificate are held by the bank interest, if any, runs 
at the rate fixed in the note. It is not until the note and certificate 
are presented by the bank and the bank is paid by the Government 
that a charge against the certificate is required. If, at the time of 
presentation by and payment to a bank, whenever it may be, the then 
loan value of the certificate equals or exceeds the principal of the 
loan, although in excess of the loan value when the loan was made, 
plus accrued interest thereon, the bank may be paid the amount due 
and the same charged against the certificate as provided for under 
the statute, provided there is a satisfactory showing that the bank 
acted in good faith and was free from any collusion or intent to loan 
an amount in excess of that authorized under the law and regula- 
tions applicable to loans on such certificates. In other words, this 
procedure should be followed, in order to protect the bank from loss, 
only when an excess loan has been made as the result of a bona fide 
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error or mistake of law, and in the absence of fraud or collusion. 
The rule should not be applied so as to authorize a veteran to antici- 
pate a future loan value of the certificate enabling him knowingly to 
obtain a greater loan than is then secured by the certificate. 


(A-10591), (A~-12532) 


TRANSPORTATION—DEPENDENTS OF ARMY OFFICERS 


Transportation of the specified dependents of an officer of the Army under the 
acts of May 18, 1920, 41 Stat. 604, and June 10, 1922, 42 Stat. 631, is 
authorized not exceeding the cost of transportation from the officer’s old 
to his new station, under the orders directing the permanent change of 
station which give him the right to transportation of his dependents; 
and the basis for the issuance of transportation, or payment of com- 
ib costs, may not be extended to include prior “old” stations of the 
officer, 

Where an officer of the Army is directed to report to the commanding general 
of a corps area or other superior officer for duty and the facts show that 
the direction to report to such superior was for the purpose of assignment 
to duty wherever his services might be required within the territorial area 
under the jurisdiction of the superior, the ultimate assignment of the officer 
is his “new” station for the purpose of transportation of his dependents, 
if they have not accompanied him on his first reporting, and not the place 
at which he reported to the superior officer as directed in his orders. 


Comptroller General McCarl to the Secretary of War, October 4, 1927: 


There has been received your letter of August 19, 1926, in part as 
follows: 


The effect of certain of your recent decisions in respect to the right of officers 
of the Army ordered to make a permanent change of station to have reimburse- 
ment of the cost of the transportation of their dependents necessarily incident 
to such change of station appears to me inconsistent with the purpose and in- 
tent of Congress embodied in section 12 of the act of May 18, 1920, 41 Stat. 
604, and the final paragraph of section 12 of the act of June 10, 1922, 42 Stat. 
631, as understood by this department. It has therefore seemed to me advisable 
to call your attention to some features of several of these decisions and to 
request a reconsideration of them in the light of this communication. 

7 * * * *” 7 * 


The understanding and belief of this department has been that the general 
intent of Congress in this legislation was that when an officer of the Army 
was ordered to make a permanent change of station the Government, in addi- 
tion to bearing the expense of his own travel and the transportation of his 
regulation allowance of baggage as already provided by law, would also, either 
by furnishing it in kind or by reimbursing him the cost thereof, provide for his 
dependents the transportation normally incident to such change of station. If 
this was in fact the general purpose of Congress in this legislation, it would 
seem that effect should be given thereto if possible unless other legislation 
clearly forbids. 

The fact that the travel of an officer’s dependents may not be contempora- 
neous with his own, but may for any proper reason, personal or otherwise, be 
delayed, does not make such travel any the less a necessary incident to the 
officer’s change of station. It is in fact a necessity which he must meet, sooner 
or later, and which before the passage of the legislation referred to he had to 
meet with his own unaided resources. If, as this department believes, the pur- 
pose of the legislation in question was to relieve the officer of this burden 
entailed by the performance of his military duty, it would seem that the proper 
criterion should be not whether the travel was performed under any particular 
conditions as to time or manner, but whether it was in fact normally a neces- 
sary incident of the officer’s change of station. This fundamental determina- 





256 DECISIONS OF THE COMPTROLLER GENERAL 


tion having been made, it then becomes necessary to make such provision gov- 
erning the manner and cost of transportation as will prevent liability by the 
Government for anything more than the actual cost, at the lowest current 
rates, of the transportation which is made necessary and in fact performed by 
reason of the officer’s change of station. 

For the purpose of giving effect to the law as so understood, and pursuant 
to Executive order of August 25, 1922 (published as Section IV of War Depart- 
ment Bulletin 16, 1922), paragraph 6 of Army regulation 30-920 was promul- 
gated under date of June 1, 1923, in which it was sought to provide, under 
proper restrictions, for the transportation of officers’ dependents whenever 
under the law the Government should bear that expense. 

The decisions above referred to have had the effect of nullifying some of the 
provisions of this regulation, particularly subparagraph h, to which your 
attention is now invited, which reads as follows: 

“h. Another permanent change of station before the dependents have moved 
to the new station—Whenever it is impracticable for his dependents to move 
to the individual's new station until after he arrives thereat, and when orders 
for another permanent change of station are issued prior to the departure of 
his dependents for the first new station, his dependents may be furnished trans- 
portation from any point to his latest station, provided the cost thereof does 
not exceed what it would have cost the Government had the dependents accom- 
panied him from the old station to the first new station and from there to the 
latest station. In such cases transportation will be furnished via the most 
economical usually traveled route.” 

The situation here provided for seems to me to be within both the letter and 
spirit of the law. The transportation is from an old station of the officer to his 
new station. The fact that the point of departure is not the last old station of 
the officer does not prevent it from being his “old” station, and so long as his 
dependents have not been transported from such old station to a subsequent 
station the necessity so to transport them rests upon him, and it is the burden 
of this necessity of which it was the purpose of the law to relieve him. There 
are many reasons justifying this provision of the regulations, * * * 

* + 


* * 
* * * 


The decisions above alluded to, of which a reconsideration is requested, are 
A-10591, dated July 29, 1925, in the case of Captain James E. Hutson, C. A. C., 
and A-—12532, dated June 8, 1926, in the case of Lieutenant Colonel EB. A. Keyes, 
Cavalry, and a suspension in the accounts of Captain Carl Halla of a payment 
made to Major George Blair, Infantry, such suspension being based upon the 
decision in the Hutson case. These will be briefly discussed in order. 

A-10591, July 29, 1925: Captain Hutson was on June 2, 1923, ordered to 
change station from Charleston, 8. C., to Fort Monroe, Va. Although his orders 
finally removed him from Charleston and made Fort Monroe for the time being 
his permanent station, the duty for which he was ordered to Fort Monroe was 
in connection with the Coast Artillery summer instruction camp at that point, 
at the conclusion of which it was expected that he would be ordered to another 
station. In view of this situation and of the fact that there were no suitable 
public quarters available for his wife at Fort Monroe, Captain Hutson very 
naturally left Mrs. Hutson in Charleston, where she was comfortably situated 
with friends, intending to have her join him later. On August 22, 1923, he 
was ordered to change station from Fort Monroe, Va., to Pittsburgh, Pa.: 
and shortly thereafter Mrs. Hutson proceeded from Charleston, 8S. C., to Pitts- 
burgh, Pa., and joined him at his new station. 

On this state of facts Captain Hutson was reimbursed the cost of Mrs. 
Hutson’s transportation from Charleston to Pittsburgh, $38.33, that being less 
than the cost of transportation from Charleston to Fort Monroe, $18.96, plus 
cost of transportation from Fort Monroe to Pittsburgh, $23.41, or a total of 
$42.37. In your decision, which reduced this allowance to $23.41, the amount 
which her transportation from Fort Monroe to Pittsburgh would have cost, you 
state: 

“Under the first quoted order the officer was required to make a permanent 
change of station from Charleston, S. C., to Fort Monroe, Va.. and had his 
dependents performed the journey between these two stations he would have 
been entitled to transportation in kind or to reimbursement for the cost of 
the travel when it was completed. If no travel by the dependents was per- 
formed between those stations, the officer is not entitled to any form of reim- 
bursement or credit for the value of the transportaticn. It has been repeatedly 
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stated that these acts do not authorize the commutation of transportation costs 
for dependents between stations. Travel by the dependents is required, inci- 
dent to the change of station, before the officer has any rights to reimburse- 
ment. If the value of transportation between permanent stations where no 
travel by dependents was performed can be applied on transportation to the 
next permanent station, apparently there would be no reason against such 
accumulation indefinitely. The act of May 18, 1920, limits its benefits to trans- 
portation in kind between the old and new stations and the act of 1922 
authorized in lieu of that transportation in kind, reimbursement when the 
travel shall have been completed—that is the sole and only right of the officer.” 

It is not questioned that in this case the officer’s dependent did in fact, and 
as incident to his change of station, travel from Charleston, S. C. (where he 
had been stationed and which was therefore his “old” station), to Pittsburgh 
Pa. (where he was stationed and which was therefore his “new” station) ; 
and it is not understood how the reimbursement of this transportation cost 
ean be deemed “ commutation” as distinguished from any other reimbursement 
of any other transportation cost. If such reimbursement be in fact a com- 
mutation, then apparently the law allows commutation of such costs in the 
sense of authorizing reimbursement of them. As to the accumulation of rights, 
the statute appears to be entirely silent, neither expressly authorizing nor 
forbidding it, but clearly providing for the reimbursement of transportation 
cost “when such travel shall have been completed.” In this as in all other 
cases the reimbursement was made only when the travel had been completed. 

A-12532. June 8, 1926: Lieutenant Colonel Keyes was on January 31, 1924, 
ordered to change station from Milwaukee, Wisconsin, to Fort Sam Houston, 
Texas, and on May 5, 1924, he was ordered to change station again from Fort 
Sam Houston to Fort Bliss, Texas. In this case the officer’s wife was not 
at his station at the time of either order but was at Lexington, Va., and did 
not join him at his station until October 4, 1924. 

Had Mrs. Keyes returned to Milwaukee’ prior to Colonel Keyes’s change of 
station from that point to Fort Sam Houston, the travel from Lexington to 
Milwaukee would not have been incident to change of station. Manifestly, if 
she had joined him at Fort Sam Houston the travel to that point, in so far as 
it exceeded the travel from Lexington to Milwaukee, would have been a neces- 
sary incident of his change of station, and under the law and regulation he 
would have been entitled to reimbursement thereof to the extent of the cost of 
transportation from Milwaukee to Fort Sam Houston. Similarly, when she in 
fact traveled from Lexington to Fort Bliss such travel was made necessary by, 
and therefore was incident to, his change of station, and he was under the law 
and regulation entitled to reimbursement thereof to the extent of the cost of 
transportation from Milwaukee to Fort Sam Houston and thence to Fort Bliss, 
and was reimbursed accordingly. In your decision reducing this allowance to 
the amount of the cost of transportation between Fort Sam Houston and Fort 
Bliss, you say: 

“The act of May 18, 1920, 41 Stat. 604, however, limited its benefits to trans- 
portation in kind between the old and new stations and section 12 of the act of 
June 10, 1922, 42 Stat. 631, authorized in lieu of that transportation in kind, 
reimbursement when the travel shall have been completed. In conformity with 
such acts the right to transportation upon the first change of station ceased 
upon receipt of orders to make the second change of station.” 

I am unable to find in these acts either an express statement or a clear impli- 
cation of the principle stated in the last sentence quoted from your decision. 
The law does not fix any arbitrary time limit upon the right granted, and in 
view of its general purpose as herein set forth it is submitted that such an 
arbitrary time limit should not be imported into the act to the detriment and 
defeat of that purpose. 

* 2 


* * * * * 


In view of the foregoing, I venture to hope that upon further consideration 
of the cases referred to you may see your way clear to afford the relief to which 
it seems to me these officers are entitled under the law. 


Section 12 of the act of May 18, 1920, 41 Stat. 604, provides: 


That hereafter when any commissioned officer, noncommissioned officer of 
the grade of color sergeant and above, including any noncommissioned officer 
of the Marine Corps of corresponding grade, warrant officer, chief petty officer, 
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or petty officer (first class), having a wife or dependent child or children, is 
ordered to make a permanent change of station, the United States shall furnish 
transportation in kind from funds appropriated for the transportation of the 
Army, the Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic 
Survey, and the Public Health Service to his new station for the wife and 
dependent child or children: Provided, That for persons in the naval service 
the term “ permanent station,” as used in this section, shall be interpreted to 
mean a shore station or the home yard of the vessel to which the person 
concerned may be ordered; and a duly authorized change in home yard or home 
port of such vessel shall be deemed a change of station: Provided further, 
That if the cost of such transportation exceeds that for transportation from 
the old to the new station the excess cost shall be paid to the United States 
by the officer concerned: Provided further, That transportation supplied the 
wife or dependent child or children of such officer, to or from stations beyond 
the continental limits of the United States, shall not be other than by Govern- 
ment transport, if such transportation is available: * * 


Under this act a right was given only for teaneportation in kind 
for dependents, although it was held by the former Comptroller of 
the Treasury that in certain classes of cases where the officer was 
unable to secure transportation in kind he might be reimbursed what 
it would have cost the Government to have furnished the transporta- 
tion in kind authorized by the act. It was also held that the transpor- 
tation therein provided was to be utilized within a reasonable time. 
See 27 Comp. Dec. 400, where it was said, “ This transportation is to 
be furnished at the time the officer makes the permanent change of 
station.” In 27 Comp. Dec. 510, a limit of 60 days was fixed 
within which the transportation in kind could be furnished, and in 
27 Comp. Dec. 790, your predecessor, March 4, 1921, conceded the 
propriety of that limit in most or in normal cases, but requested 
approval of regulations permitting extensions of this limit in excep- 
tional cases, the application for extension in such cases to be made 
within the 60-day period. This proposed regulation was disapproved 
by the former Comptroller of the Treasury. A request for modifi- 
cation of that rule under the statute was addressed to me by your 
predecessor August 12, 1921 (see 1 Comp. Gen. 90), and while I 
adhered to the view that the transportation so authorized to be 
furnished should be used within a reasonable time after the perma- 
nent change of station was ordered, I concluded that, “what is a 
reasonable time within which such transportation in kind may be 
furnished is primarily for determination by the Secretary of War.” 

In these decisions the question was the issuance of transportation 
in kind to the new station. Two or more new stations, or two or 
more old stations, were not in contemplation either in the submissions 
of your predecessor or by the accounting officers in considering 
them. The act of May 18, 1920, cited, specifically authorizes “ trans- 
portation in kind * * * to his new station for the wife and 
dependent child or children,” naming in the grant of the right 
but one station—the new station—(clearly contemplating that the 
dependents will not in all cases be at the officer’s old station), with 
a qualifying proviso: 
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* * * That if the cost of such transportation exceeds that for transporta- 
tion from the old to the new station the excess cost shall be paid to the United 
States by the officer concerned: * 


The right is to transportation to the new station with a limitation 
of cost to the Government of transportation from the old to the new 
station—station is specifically indicated by the definite article 
“the ”—not by the indefinite article “an.” The measure of cost is 
limited to that between two points and two points only, the old and 
the new station. 

The War Department’s first regulation under this statute, para- 
graph 111514, Army Regulations 1913, added by Circular 189 of. 
May 20, 1920, provided: “Transportation * * * will be fur- 
nished * * * from the old to the new station, or from any point 
to the new station upon prior deposit of any excess cost over and 
above that from the old to the new station.” This was the con- 
temporaneous construction by the executive departments and the 
accounting officers of the right to transportation in kind under the 
act of May 18, 1920, and, “ The construction given to a statute by 
those charged with the duty of executing it is always entitled to 
the most respectful consideration, and ought not to be overruled 
without cogent reasons. * * * The officers concerned are usually 
able men, and masters of the subject. Not infrequently they are the 
draftsmen of the laws they are afterwards called upon to interpret.” 
United States v. Moore, 95 U. S. 760, 762, and Brown v. United 
States, 113 U. S. 568, 571. 

This was the state of the law and the right to transportation for 
dependents on July 1, 1922, when the act of June 10, 1922, became 
effective, and provided in the second paragraph of section 12, 42 
Stat. 631: 


In lieu of the transportation in kind authorized by section 12 of an Act 
entitled “An Act to increase the efficiency of the commissioned and enlisted 
personnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetie 
Survey, and Public Health Service,” approved May 18, 1920, to be furnished by 
the United States for dependents, the President may authorize the payment in 
money of amounts equal to such commercial transportation costs when such 
travel shall have been completed. Dependent children shall be such as are 
defined in section 4 of this Act. 


This provision gave no new right to transportation; it merely 
provided a basis for payment where transportation in kind as author- 
ized by the act of May 18, 1920, was not utilized; and the right so 
fixed and limited by statute may not be increased by any executive 
officer of the Government. 

The War Department, by regulations contained in A. R. 30-920, 
paragraph 6, has provided as follows: 


g. Time limit. 

(1) Subject to the requirement as to reimbursement contained in (2) below, 
authorized transportation for dependents may be furnished at any time after 
the receipt by the individual concerned of an order involving a permanent 
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change of station, but before the receipt of a subsequent order involving another 
permanent change of station. See also h below as to another permanent change 
of station before the dependents have moved to the new station. 

* 


. * * * * * 


h. Another permanent change of station before the dependents have moved 
to the new station. Whenever it is impracticable for his dependents to move 
to the individual’s new station until after he arrives thereat, and when orders 
for another permanent change of station are issued prior to the departure of 
his dependents for the first new station, his dependents may be furnished trans- 
portation from any point to his latest station, provided the cost thereof does 
not exceed what it would have cost the Government had the dependents accom- 
panied him from the old station to the first new station and from there to the 
latest station. In such cases transportation will be furnished via the most 
economical usually traveled route. 


- By paragraph g (1) there is a time limit, but by paragraph A 
the time limit does not exist, and by paragraph / a basis for issu- 
ance of transportation and a basis for payment in lieu thereof under 
the act of June 10, 1922, cited, are established from a station prior 
to the last old station in direct contravention of the provisions in the 
act of May 18, 1920, cited, which fixed the measure of the cost as 
from the old station to the new station, not from “an” old station. 
All stations at which the officer has ever served are in a sense “ old ” 
stations, but the statute authorizes transportation “when * * * 
ordered to make a permanent change of station” and fixes a limit 
for the cost of such transportation between the old and the new 
station—the two stations involved in the permanent change of 
station ordered. This clear and precise limit of the cost to the 
Government can not be extended or modified by arguments that 
the cost to the Government will be no greater than had the officer 
taken advantage of the statute to bring his dependents to each of 
his stations. While that right is given, if it is not utilized the 
officer may not apply the limit of cost on a succeeding change of 
station. The right given is transportation for his dependents to 
his new station at the time of issue of the transportation, or at the 
time of travel of the dependents if payment is made under the act 
of June 10, 1922, and the limit of cost for that transportation or 
the limit of cost for payment is fixed in no uncertain or ambiguous 
language. It is from the old to the new station, the stations involved, 
“when * * * ordered to make a permanent change of station.” 

You suggest that the general purpose of the act was to afford 
transportation for dependents on all permanent changes of station 
and that any arrangement which provides for transportation for 
dependents not in excess of the cost to the Government had the 
dependents accompanied the officer on all such changes of station 
is within the general purpose and spirit of the act. The purpose 
and intent of the act have been heretofore considered and discussed. 
Among others, see 2 Comp. Gen. 638, 640. However, a more ex- 
tended search has been made in view of your presentation. The 
genesis of the provision for transportation for dependents was 
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contained in a bill (S. 3383, 66th Cong., 2d sess.) to provide for 
increase of pay for the Army, Navy, Marine Corps, Coast Guard, 
and Public Health Service, and there was added a committee 
amendment, sect:on 5, to that bill, as follows: 


Sro. 5. That hereafter when any officer, enlisted man, or other person named 
in this act is ordered to make a permanent change of station, the United States 
shall furnish transportation in kind from funds appropriated for the trans- 
portation of the Army, the Navy, the Coast Guard, and the Public Health 
Service to his new station for the wife, children, and dependent parents of 
such officer, enlisted man, or other person: Provided, That if the cost of such 
transportation exceeds that for transportation from the old to the new station 


the excess cost shall be paid to the United States by the officer, enlisted man, 
or other person concerned. 


This bill passed the Senate, but because of difficulty of securing 
early passage, when H. R. 11927 was passed by the House providing 
for increase of pay for naval personnel, the Senate, with a view to 
securing action with respect to all services proper to be included, 
amended the House bill by inserting all of S. 3383 in lieu of the 
House provisions and the matter went to conference where the entire 
act of May 18, 1920, was worked out. The conferees on the part of 
the House reported on section 12 of the bill agreed to (see H. 
Rept. 948, 66th Cong., 2d sess.) as follows: . 


Section 12 is substantially the same as section 6 of the Senate amendment, 
with some modifications and added provisions. It permits transportation in 
kind to be furnished for the wife and dependent children of commissioned, 
noncommissioned, warrant, or petty officers, when they are ordered to make a 
permanent change of station; and provides further that the personnel of the 
Navy shall have the benefit of existing laws applying to the Army and Marine 
Corps for the transportation of household effects. 


The Senate Military Affairs Committee had theretofore reported 
respecting section 5 of its bill (S. 3383), and which the House con- 
ferees stated was substantially carried into section 12 of the act, as 
follows: 


It is also proposed to allow transportation in kind to the wife, children, or 
dependent parents of an officer, enlisted man, or other person included in this 
bill accompanying him when he changes permanent station under orders. 


There is found the full and complete purpose of the provision, its 
general purpose and its specific intent, which is, that when the officer 
was theretofore put to an expense to bring his dependents to his new 
station—that is, “ accompanying him,” the act relieved him from the 
cost; this, and this only, it does in plain and precise language. If 
the dependents do not accompany him to a new station, he would 
have been put to no expense on that account prior to May 18, 1920, 
and no provision is made for payment to him either at once or ulti- 
mately, directly, or indirectly, of the cost the Government would have 
borne had his dependents accompanied him to each of his new sta- 
tions. The provision is found in an act entitled, “An act to increase 
the efficiency of the Army, etc.,” which increased the pay and extended 
other benefits to the personnel thereof because of conditions of serv- 
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ice, and its purpose and design in the provision contained in section 
12 was to relieve officers and some enlisted men of the cost of trans- 
porting their dependents to a new permanent station. The grant is a 
contingent allowance and may not be increased beyond the limits fixed 
by the statute any more than an officer may be granted commutation 
of forage for horses which he does not own or keep in the perform- 
ance of his duties in the military service on the ground the Govern- 
ment would have paid the commutation had he owned and kept the 
horses as provided by the statute. 

The conclusion that the provision of the regulations permitting the 
furnishing of transportation for dependents for a greater distance 
than from the old to the new station as herein defined when an 
officer is ordered to make a permanent change of station without 
paying to the United States the excess cost thereof is contrary to law 
and gives no right to anyone and affords no protection to officers who 
have issued transportation or paid officers the commercial cost of 
transportation thereunder must be and is adhered to. 

I apprehend that the difficulty suggested arises in part from fail- 
ure of the department to show in some orders that the duty to which 
ordered is in fact temporary although known to the officer to be 
temporary. Under such orders the officer, by reason of the form of 
the orders, may secure transportation for his dependents to what is 
in fact a temporary station notwithstanding the act provides for 
such transportation only on a permanent change of station. Such 
seems to have been the case of Captain Hutson, although in that case 
he did not secure transportation to Fort Monroe, Va., for his de- 
pendents knowing that his assignment was for duty only in connec- 
tion with the summer instruction camp at that place. This office has 
not questioned orders of this character where transportation for de- 
pendents has been issued and if the department continues to so word 
its orders as to give a right which, in some cases, is not within the 
statute, and desires this office*to accept such orders, those orders must 
be effective for all purposes in connection with the transportation of 
dependents and the officer’s rights to further transportation of his de- 
pendents must be from the “station ” required to be classified as per- 
manent by the language of the order. 

It would appear, however, that there has been a misapprehension 
in the application of the holding of the case of Lieutenant Colonel 
Keyes and Major Blair. In the case of Colonel Keyes it appears he 
was assigned to the Eighth Corps Area with direction to report to the 
commanding general and shortly after reporting was assigned to 
duty at a station away from the headquarters of the corps area. 
This situation is analogous to the assignment of an officer of the 
Navy to a station or ship for “general detail” who, upon reporting 
or shortly thereafter, is assigned or attached to a different station or 
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ship for permanent duty. In such cases it has been the practice to 
treat the ultimate assignment as the basis for transportation of de- 
pendents. The same rule should apply in the Army in analogous 
situations and in any cases where the orders and the facts fairly show 
the officer’s first assignment was with a view to further assignment 
and the dependents did not accompany the officer to the station first 
assigned, the intermediate or first assigned station will not be con- 
sidered in determining his right to transportation for dependents. 
Cases of this description which have been disallowed under the strict 
application of the decisions to which you refer will be reconsidered 
on the application of the disbursing officer concerned or, if disallow- 
ance was by claims settlement, on application of the individual con- 
cerned; in either case with the submission of the necessary facts. It 
should be understood, however, that what is herein said does not 
change in any manner the holdings in 2 Comp. Gen. 638 and 3 Comp. 
Gen, 753. 

In this connection it is appropriate to invite attention to the case 
of illinois Central Railroad Company v. United States, 52 Ct. Cls. 53, 
where the court considered the right of a railroad company to pay- 
ment for transportation furnished—at the request of an officer of the 
Army, pursuant to an Army regulation—for the private property of 
an officer of the Army which was not authorized by law to be trans- 
ported at the expense of the United States and said: 


In the absence of any statute authorizing the payment for the transportation 
of horses which are the property of officers of the Army and not the property 
of the United States, and in the absence of any provision in the appropriation 
acts, can the Secretary of War by the promulgation of a regulation bind the 
Government for the payment of the transportation of horses, the private prop- 
erty of Army officers? 

This court has repeatedly passed upon the effect of regulations of the execu- 
tive departments. It has uniformly held that such regulations could omly have 
the force and effect of law when they are not in contravention to existing law 
and when they are promulgated for the purpose of carrying into effect the law 
in respect to which they are promulgated. 

Regulations of executive departments * * * must not be inconsistent 
with law, but must conform to the law. Nor can the head of an executive 
department nor the President exercise legislative power or authority by regu- 
lation when it is clear that the power so exercised is purely legislative. 


The court then quotes from decided cases, among others, Romero’s 
case, 24 Ct. Cls. 331, 338, that “The authority of the President to 
make regulations is subject to the condition, necessarily implied, that 
they must be consistent with the statutes which have been enacted by 
Congress, and must be in execution of, and supplementary to, but not 
in conflict with, the statutes”; and continues, page 59, “ We have 
been unable to find any authority or even suggestion that the heads 
of departments can, by regulation, require from the Government the 
payment of money for any purpose not specifically authorized by 
law.” In the last quotation will be found the answer to the submitted 
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suggestion that no statute forbids the accumulation of “rights” to 
transportation of dependents to successive stations. 

In this connection your attention is invited to the late decision of 
the Court of Claims construing the act of May 18, 1920, Robert 


Fortson v. The United States, No. C-874, decided April 4, 1927, in 
which the court said: 


* * * The language of the statute is definite, and those claiming under it 


must be held to its terms. It is not within the authority of a supply officer to 
change the terms of the act and to confer benefits upon an officer which are 
clearly not within the provision of the statute; nor can the court, because of 
what seems 9 hardship, construe the act to mean what it plainly does not mean. 
It is manifestly necessary in putting into force acts intended to confer benefits 
and privileges upon the officers of the Army or Navy that some specific rules 
shall be put into effect which will enable the departments to know just what is 
being done in enforcing such acts. In this case no written request was made 
by the plaintiff for the transportation ef his dependents or his household effects. 
The supply officer at Philadelphia gre ited the request for the transportation of 
the plaintiff's dependents from Athens, Ga., to San Diego, Calif., but directed 
the plaintiff to the supply officer at Mare Island, San Francisco, for authority 
to transport his household effects. The only authority which the supply officer, 
either at Philadelphia or San Francisco, had was conferred by the statute above 
quoted, and when the supply officer at Philadelphia granted transportation for 
the plaintiff's dependents from Athens, Ga., to San Diego, Calif., he exceeded 
his authority. The plaintiff, in the case of the transportation of his household 
effects, chose, without waiting for authority from the Navy Department, to trans- 
port his household effects at his own expense, and when he submitted a claim 
for the expense so incurred it was denied by the Auditor of the Navy 
Department. 

We think that the terms of the statute must be strictly complied with and 
ean not grant the relief asked for in this case. 


(A-17131) 


VETERANS’ BUREAU—WAIVER OF RECOVERY OF OVERPAYMENTS 
OF DISABILITY COMPENSATION—LIABILITY OF DISBURSING 
OFFICERS 


Action by the Director of the Veterans’ Bureau under section 28 of the World 
War veterans’ act of June 7, 1924, 43 Stat. 615, in waiving recovery from a 
beneficiary of an overpayment of disability compensation does not discharge 
the claim of the United States against the disbursing officer responsible for 
the overpayment. 6 Comp. Gen. 522 affirmed. 

A disbursing officer, when not acting as agent of the Government, has no right 
whatever to withhold amounts otherwise due a claimant or beneficiary from 
the Government to satisfy disallowances in his accounts because of over- 
payments or unlawful payments made to the same claimant or beneficiary 
for which he is responsible under his bond. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 4, 1927: 


Consideration has been given to your letter of September 6, 1927, 
referring to decision of February 11, 1927, 6 Comp. Gen. 522, and 
submitting for decision specific questions stated as follows: 


1. Does not waiver of recovery under section 28 of the act discharge the 
claim of the United States against the disbursing officer as well as against the 
beneficiary who received the benefit of the overpayment? 2 (a). If your 
answer to the first question is in the negative, does the disbursing officer have 
the legal right, notwithstanding the provision in section 22 of the act cited 
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above, to deduct from subsequent payments of compensation due the bene- 
ficiary, an amount equal to the overpayment? 2 (b). If the disbursing officer 
does not have such legal right, must he reimburse the Government for the over- 
payment out of his own personal funds, and if so, to what relief, if any, is he 
entitled? 


The decision referred to sustained disallowance of credit in the 
accounts of L. S. McCracken, special disbursing agent, United States 
Veterans’ Bureau, for an overpayment of $60.07 disability compensa- 
tion made to Ben Oscar Shedd, a beneficiary of the Veterans’ Bureau, 
the overpayment resulting from an error in calculation by the dis- 
bursing officer or his subordinate and clearly apparent on the face of 
the voucher. It was held as follows (quoting from the syllabus) : 


The provisions of section 28 of the World War veterans’ act of June 7, 1924, 
43 Stat. 615, permitting waiver of recovery of illegal payments of compensation 
to a beneficiary when in the judgment of the Director of the Veterans’ Bureau 
the beneficiary was without fault, furnish no authority for crediting a dis- 
allowance in a disbursing officer’s account for an iliegal payment made on an 
erroneous computation which was clearly upparent on the face of the voucher. 


The specific questions submitted are answered in the order stated 
as follows: 

1. No. The provision in the statute in question authorizes relief 
only in the case of “any beneficiary.” 6 Comp. Gen. 551. A dis- 
bursing officer may not reasonably be considered as coming within the 
term “beneficiary.” No intent is shown in the statute to relieve a 
disbursing officer, and there appears no good reason why the dis- 
bursing officer who was responsible for the overpayment should be 
relieved from the effect of his error or inefficiency because of the dis- 
cretion granted by law to the administrative office to relieve the 
Government beneficiary from the necessity of refunding an overpay- 
ment. The decision of February 11, 1927, 6 Comp. Gen. 522, is 
affirmed. See also 2 Comp. Gen. 144. 

2 (a). Contrary to what appears to be the impression of the bureau, 
as expressed in your letter, a disbursing officer has no inherent right 
to set off or apply amounts due a claimant from the Government to 
reimburse him (the disbursing officer) for amounts erroneously paid 
to the claimant but which the claimant can not be required to refund 
to the United States. The accountable relationship between a dis- 
bursing officer and the Government is independent of the accountable 
relationship between the Government and its beneficiary or claimant. 
Payment by a disbursing officer to the United States for amounts 
disallowed in his accounts and collection by the disbursing officer 
from the person to whom the disallowed payments were made, are 
separate and distinct transactions and should not be confused. A 
Government debtor is directly liable to the United States, and the 
disbursing officer who made the payment is also liable directly to the 
United States under his bond, independently of the liability of the 
debtor to the United States. The Government itself has the inherent 
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right to set off debits against credits in the account of the same indi- 
vidual claimant or beneficiary in making settlement of claims against 
the United States. But a disbursing officer, when not acting as agent 
of the Government, has no right whatever to withhold amounts other- 
wise due the claimant or beneficiary from the Government to satisfy 
disallowances made in his accounts on account of overpayments or 
unlawful payments made to the same claimant or beneficiary for 
which he is responsible under his bond. Thus, when the Government, 
through the Director of the Veterans’ Bureau, relieves a claimant or 
beneficiary under a special act of the Congress, the relationship be- 
tween the Government and the disbursing officer is not affected, but 
the disbursing officer remains liable under his bond for the loss sus- 
tained by the Government as a result of his error or that of any of 
his subordinates. This question is answered in the negative. 

2 (b). In so far as the Government is concerned, the disbursing 
officer would be required to reimburse the Government for the loss 
sustained on account of the overpayment for which he or his subordi- 
nates are responsible out of his own personal funds. Whether he is 
able to collect from the subordinate responsible or from the person 
to whom the overpayment was made, is a matter between the disburs- 
ing officer and such person. It is not apparent why a disbursing 
officer should have relief from liability under his bond for a loss 
sustained by the Government as a result of his negligence, careless- 
ness, or inefficiency. 


(A-19880) 


DISTRICT OF COLUMBIA SCHOOL TEACHERS—LONGEVITY PAY— 
MAXIMUM 


Military service may not be counted in lieu of teaching experience in determin- 
ing the proper rate of compensation payable prior to July 1, 1924, the 
provision in the act of June 4, 1924, 43 Stat. 373, permitting credit for 
military service for longevity-pay purposes not being retroactive. 

Teachers in service on July 1, 1924, and properly assigned on that date to class 
8, Group A, are not entitled to any allowance as of said date on account 
of longevity credits under section 6 of the act of June 4, 1924, 43 Stat. 372, 
if the salary as fixed under section 4, subdivisions (a), (b), or (c) of the 
act, as applicable, exceeds the basic salary plus the authorized longevity 
allowance for the number of years of previous creditable service not 
exceeding five. 


Comptroller General McCarl to the President, Board of Commissioners of the 
District of Columbia, October 4, 1927: 
There has been received your letter of September 14, 1927, request- 
- ing decision whether L. H. Russell, a teacher in the public schools 
of the District of Columbia, may receive as of July 1, 1924, under 
the act of June 4, 1924, 43 Stat. 367, any greater longevity placement 
than that granted him as of that date, and second, whether under 
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said act credit for military service in lieu of teaching experience is 
authorized retroactively as of the date of Russell’s permanent 
appointment on October 13, 1920. 

It appears that Russell was appointed a teacher in the public 
schools of the District of Columbia, October 18, 1919, receiving his 
permanent appointment October 13, 1920; that at the time of his 
permanent appointment he was aliowed two years’ iongevity credit 
by reason of prior teaching experience at the Howard University, 
as authorized by the act of May 18, 1910, 36 Stat. 393. On July 1, 
1924, he was placed in class 3, Group A, and his salary fixed at $2,500, 
which amount was made up of $2,300, the salary next above that 
received by him on June 30, 1924, and two annual increases of $100 
each in accordance with section 4b of the act of June 4, 1924, 
43 Stat. 371. Russell claims military service during the school year 
1917-18 and that he is entitled to additional longevity credit by 
reason thereof, not only after July 1, 1924, but also from the date 
of his permanent appointment in 1920. He claims further that the 
maximum of five years’ longevity placement credit allowed by the 
proviso to section 6 refers to teaching experience preceding appoint- 
ment in the public schools of the District and does not limit credit 
for experience in teaching after appointment. The portions of the 
act of June 4, 1924, supra, applicable to this case are as follows: 


Ciass 3.—TEACHERS IN SENIOR HIGH AND NorMAL ScHOooLs 


Group A.—A bas‘c salary of $1,800 per year, with an annual increase in 
salary of $100 for ten years, or until a maximum salary of $2,800 per year is 
reached. 

* - * * + 7 . 

Sec. 4. That for the fiscal year ending June 30, 1925, every teacher * * * 
in the service of the Board of Education on permanent tenure on June 30, 
1924, shall receive the salary provided in the foregoing schedule for his class 
or position in accordance with the following rules: 


* * * * * * « 

(b) Teachers who are assigned to Group C of class 2, or Group A of class 3, 
and who on June 30, 1924, are receiving salaries in Group A of class 6 under 
the Act of June 20, 1906, as amended, which are between the basic salaries and 
the maximum salaries of said Group A of class 6, shall receive a salary in 
Group C of class 2 or Group A of class 3 which is next above their present 
compensations and in addition shall receive-two annual increases of salary 
of $100 each as provided in the foregoing schedule. 

7 7 


* * = * * 


* * * Provided further, That teachers and other employees assigned to 
classes 1, 2, 3, and 4 in the foregoing schedule shall be entitled to longevity 
placement as provided in section 6: * * * 

7 * * * = + a 

* * * all teachers and other employees assigned to classes 1, 2, 3, and 4 
of the foregoing schedule in the service of the said board on July 1, 1924, or 
thereafter appointed shall receive their longevity increase according to their 
previous number of years of experience in teaching in like positions in 
accredited schools to those which they hold on July 1, 1924, or to which they may 
thereafter be appointed: Provided further, That in crediting experience in 
teaching of any person who has been absent from his duties as a teacher 
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because of military service the said board is hereby authorized to include 
naval, military, or other service with the armed forces of the United States 
Government or its allies as the equivalent of teaching experience: Provided 
further, That no teacher or other employee shall be placed in the salary 
schedule for more than the fourth year of experience in classes 1, 2, Group A, 
or 4, or more than the fifth year of experience in class 2, Group OC, or class 3. 


ARTICLE V. METHOD oF PROMOTION OF EMPLOYEES 


Sec. 7. That on July 1, 1925, and on the first day of each fiscal year there- 
after, if his work is satisfactory, every permanent teacher, school officer, or 
other employee shall receive an annual increase in salary within his salary 
class or position as hereinbefore provided without action of the Board of 
Education. 


Section 18 of the act of June 4, 1924, 43 Stat. 375, provides that 
the rates of salary therein designated shall become effective July 1, 
1924. It is well settled by judicial precedent that unless an intent 
to make a statute operate retroactively as well as prospectively is 
expressed in apt words, or unless by necessary implication from the 
nature and terms of the statute such intent is shown so clearly as to 
leave no room for a reasonable doubt, the statute will not be con- 
strued to operate retroactively. Reynolds v. McArthur, 2 Pet. 417, 
435; Southwestern Coal Company v. McBride, 185 U. S. 499, 503; 
Wrighiman v. Boone County, 88 Fed. Rep. 435; Jasper v. United 
States, 43 Ct. Cls. 368; 2 Comp. Gen. 267; 6 id. 89. There is, there- 
fore, no merit in Russell’s contention that the provision in the act 
of June 4, 1924, authorizing the longevity credit for military service 
in lieu of teaching experience entitles him to such credit from the 
date of his permanent appointment or for any time prior to July 1, 
1924. 

Section 6 of said act of June 4, 1924, supra, authorizes credit for 
longevity placement for “ previous” years of experience in teaching 
in like positions in accredited schools to that held on July 1, 1924, 
or to which the teacher may thereafter be appointed, but expressly 
limits placement in class 3 to not “ more than the fifth year of experi- 
ence.” There is no authority elsewhere in the act for crediting for 
longevity purposes teaching experience, in the District of Columbia 
schools or elsewhere, had prior to July 1, 1924, or prior to appoint- 
ment, except as stated in section 6, and this is limited by the maxi- 
mum restriction indicated. Class 3, Group A, begins at a basic 
salary of $1,800 and five years’ longevity placement would entitle 
Russell to only $2,800, which is the maximum authorized by reason 
of longevity placement. Russell, however, was given a salary of 
$2,500 pursuant to section 4b of the act. Therefore he was not 
entitled to any higher placement by reason of longevity. 

While not material to a determination of the teacher’s rights in 
the case here presented, it is to be noted that longevity credit for 
military service is authorized under the statute only when the person 
was “absent from his duties as a teacher because of military service.” 
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It is not shown in the submission whether the military service in 
this case was under such conditions as to bring it within the statutory 
provision, even if such credit were otherwise allowable. 


(A-19942) 


PAYMENTS, ADVANCE—COURT COSTS, ETC.—APPOINTMENT OR 
REMOVAL OF GUARDIANS FOR VETERANS’ BUREAU BENEFICI- 
ARIES AND COMMITMENT OF VETERANS TO HOSPITALS FOR 
THE INSANE 


The appropriation “ Medical and hospital services” contained in the act of 
February 11, 1927, 44 Stat. 1084, providing, pursuant to the provisions of 
section 21 of the World War veterans’ act, as amended, for the payment 
of court and other expenses incurred in connection with the appointment 
or removal of guardians for Veterans’ Bureau beneficiaries, as well as 
costs and expenses of other court proceedings necessary for the commitment, 
etc., of veterans to hospitals for the care and treatment of the insane, is 
available for the payment in advance of filing fees, witness fees, court 
costs, etc., in jurisdictions where the State laws so require, notwithstanding 
the provisions of section 3648 of the Revised Statutes. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 5, 1927: 


I have your letter of September 20, 1927, as follows: 


It has developed that in incurring expenses under the authority contained in 
section 21 of the World War veterans’ act, as amended (44 Stat. 790, 792), it is 
necessary in many jurisdictions to pay filing fees, witness fees, and court costs 
in advance of the services rendered, this being a requirement of the State law. 
The pertinent provision in section 21 of the aforementioned act reads as 
follows: 

“Authority is hereby granted for the payment of any court or other expenses 
incident to any investigation or court proceeding for the appointment or removal 
of any guardian, curator, conservator, or other person legally vested with the 
care of the claimant or his estate, or in connection with the administration of 
such estates by such fiduciaries, when such payment is authorized by the 
director.” 

The appropriation act for this bureau for the fiscal year 1928 (Public, No. 
600, Sixty-ninth Congress) provides for the payment out of the appropriation, 
“Medical and hospital services,” of “court or other expenses incident to any 
investigation or court proceedings for the appointment or removal of any 
guardian, curator, conservator, or other person legally vested with the care of 
the claimant or his estate, or in connection with the administration of such 
estate by such fiduciaries, including court costs and other expenses incident 
to proceedings heretofore or hereafter taken for commitment of mentally in- 
competent persons to hospitals for the care and treatment of the insane.” 

In view of the requirement of the State law that filing fees, witness fees, and 
court costs be paid in advance, your decision is requested as to whether this 
bureau may pay such fees and court costs in advance of the services to be 
rendered under the authority contained in the act above cited, or whether such 
action would constitute a violation of section 3648 of the United States Revised 
Statutes prohibiting advance payments. In your consideration of this case it is 
requested that you bear in mind the fact that, according to information fur- 
nished central office from certain offices in the field, it appears that where the 
State laws require such payments to be made in advance the county clerks 
are ulwilling to act without receiving such advance payments. In the event 
you find that the payment of such fees and court costs in advance by this 
bureau would constitute a violation of section 3648 of the Revised Statutes, your 
decision is further requested as to whether or not, in the event a bureau 
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employee personally advances funds for the payment thereof, reimbursement 
may be made by the bureau to that employee after the services have been 
performed. In connection with this latter question, attention is invited to 
decisions in 2 Comp. Gen. 581 and 24 Comp. Dec. 155, 158. 


Section 3648, Revised Statutes, provides that no advance of public 
moneys shall be made in any case whatever and that in all cases of 
contracts for the performance of any service, or the delivery of 
articles of any description for the use of the United States payment 
should not exceed the value of the services remdered or the articles 
actually delivered previous to such payment. 

The provision in this section that no advance of public moneys 
shall be made in any case whatever would appear to be broad enough 
to include all cases in which is involved a payment in advance of the 
performance of the service for which the payment is made. How- 
ever, the appropriation “ Medical and hospital services ” as made by 
the act of February 11, 1927, 44 Stat. 1084, for the fiscal year 1928, 
provides specifically for the payment of court and other expenses 
incident to any investigation or court proceeding for the appoint- 
ment or removal of any guardian, including court costs and other 
expenses incident to proceedings theretofore or thereafter taken for 
commitment of mentally incompetent persons to hospitals for the 
care and treatment of the insane. 

It may be assumed that the appropriation was made with knowl- 
edge of the fact that in some jurisdictions at least the State laws 
require payment in advance of certain fees and court costs; and it is 
not to be assumed that the intervention provided for under section 
21 of the World War veterans’ act as amended, was intended to be 
authorized only in jurisdictions, if any, where no fees or court costs 
are required to be paid or deposited in advance. 

It must have been the intention of the Congress in providing for 
the intervention of the director as authorized in the said section 21, 
as amended, and in making the appropriation, supra, that payment 
of the court costs should be made in accordance with the practice 
prevailing in the States where the suits or legal proceedings had to 
be instituted notwithstanding the provision of section 3648, Revised 
Statutes. Accordingly, the authorization and the appropriation may 
be regarded as exempting these court costs from the inhibition of the 
provisions of the said section 3648. Otherwise, the clearly announced 
purpose of the subsequent enactments would be defeated. 

Answering specifically the question presented, I have to advise that 
in jurisdictions where payment or deposit of filing fees, witness fees, 
court costs, etc., is required to be made in advance, such payment or 
deposit may be so made under the appropriation herein mentioned, 
notwithstanding the provisions of section 3648, Revised Statutes, 
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(A-19927) 


TRUST-FUND APPROPRIATIONS—PERSONAL EFFECTS OF 
DECEASED CIVILIAN EMPLOYEES 


A general trust-fund appropriation to be designated “Effects of deceased 
civilian employees, War Department,” in which will be deposited funds and 
proceeds of sale of the personal effects of deceased civilian employees of 
the War Department, in cases in which no claim therefor is filed within a 
reasonable time after the employee’s death, will be substituted for the 
individual trust-fund accounts now carried on the books of the Treasury 
Department and of the General Accounting Office. A supplemental indi- 
vidual account, however, will be kept to reflect at all times the amount due 
each estate under the general trust fund. 


Comptroller General McCarl to the Secretary of the Treasury, October 6, 
1927: 


I have your letter of September 14, 1927, as follows: 


In accordance with your Decision A-15123, dated August 5, 1926, addressed 
to the Secretary of War, with regard to the disposition of the personal effects 
of Stanford Joseph Sarafin, a deck hand on the United States dredge Miller, 
the proceeds from his personal effects, $55.26, together with a balance of $9.58 
due him for services rendered, were covered into the Treasury during the 
third quarter 1927, and the amount so covered, $64.84, was established on the 
books of this department by appropriation warrant No. 91, dated March 31, 
1927, as a trust fund under the title “ Effects of Stanford Joseph Sarafin.” 

Prior to that date an amount covering a similar case in the name of Alphonse 
Strebler, and more recently another amount covering the case of Frank Wil- 
liams, have been covered into the Treasury and established on the books of 
this department as trust-fund appropriations so that there are at present being 
carried on the war ledgers of this department and of the General Accounting 
Office the following trust-fund appropriation accounts covering proceeds from 
the estates of civilian employees of the War Department: 


Appropriation title Apprn. wt. Misc. covering wt. 


Effects of Alphonse 17, Sept. 30/08. _| 3379 2d qr. 1908. 

a Strebler. ‘ . wie ‘ . 
ffects of Stanfor 53 ($55.26) 3rd qr. 1927. 
Joseph Sarafin. 91, Mar. 31/27--|1 99 ($9.58) do. 

br se of Frank Wil- 114, June 30/27__| 114 4th gr. 1927. 

iams. 


No doubt there will be other cases of similar character from time to time 
and in order to obviate the carrying in the appropriation accounts of so many 
small inactive balances under separate appropriation titles, your views are 
requested as to whether this department is authorized to consolidate all such 
trust-fund accounts covering the effects of civilian employees of the War 
Department (those cited above and any future similar cases) in one appro- 
priation account to be designated “ Effects of civilian employees, War Depart- 
ment (trust fund)”; a supplemental account to be maintained, somewhat sim- 
ilar to the procedure that now obtains in connection with the Department of 
State trust fund “ Estates of decedents.” This method would render it pos- 
sible to identify any particular case that may be forwarded to and settled by 
the General Accounting Office. It is the desire of this department to reduce 
the number of inactive appropriation accounts wherever practicable. 


There appears to be no legal objection to the plan suggested by 
you of consolidating the trust-fund accounts in question under one 
general appropriation title as designated in your letter and it would 
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appear to be advisable from an accounting standpoint as it will 
reduce the number of inactive balances under separate appropriation 
titles. It would appear proper for the title of the fund to be “ Effects 
of deceased civilian employees,” instead “Effects of civilian em- 
ployees ” as mentioned in your letter. 

Accordingly, the proposed procedure is authorized with the under- 
standing that the supplemental individual account will reflect at all 
times the amount due each estate under the general trust fund. 


(A-20017) 


PURCHASES—ADVERTISING—SPECIFICATIONS 





Specifications for the purchase of motor vehicles should be drawn not by the 
designation of a particular make, or with reference to the mechanical con- 
struction of a particular make, but to show only such details as to con- 
struction and performance requirements as can satisfactorily be shown to 
be necessary to meet the needs of the service. 

The designation of a certain type of transmission, such as planetary, in the 

specifications for the purchase of a motor truck intended to be used for 

ordinary light hauling is not authorized. 


Comptroller General McCarl to Maj. Renato Tittoni, United States Marine 

Corps, October 11, 1927: 

There has been received your letter of September 26, 1927, trans- 
mitting with request for decision whether payment thereon is author- 
ized a voucher in the sum of $462.24 in favor of the Wilson Motor 
Co. for a 1-ton automobile truck purchased for the use of the 
United States Marine Corps, the doubt in the matter apparently aris- 
ing because the specifications which accompanied the request for bids 
were restrictive to a particular transmission, etc. 

It appears that under date of August 18, 1927, bids were requested 
for the furnishing of a truck for the use of the United States Marine 
Corps, in accordance with specifications attached to and made a part 
of the request for bids, delivery to be made to the officer in charge 
of recruiting, United States Marine Corps, Charlotte, N. C. 

It appears that in response to said advertisement the Wilson Motor 
Co. submitted a bid of $462.24 on a Ford truck, which bid was 
accepted under date of August 31, 1927, no other bids being received. 

It is noted that the advertisement named the particular make of 
car desired, with the qualification “or equal,” and specified the type 
of transmission (planetary) and other unnecessary details with which 
only a Ford truck would comply. 

It was further provided that “the quartermaster reserves the right 
to make award on the above truck to the bidder offering a type which 
in the opinion of the quartermaster will best serve the Government.” 

The matter of the purchase of automobiles and the drawing of 
specifications to accompany the advertisement for bids has been the 
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subject of numerous decisions of this office, and it has uniformly been 
held that bids should be requested on specifications drawn, not by 
designation of a particular make, or with reference to the mechanical 
construction of any particular make, but to show only such details 
as to construction and performance requirements as can satisfac- 
torily be shown necessary to meet the requirements of the service. 
5 Comp. Gen. 771, id. 963. The designation of the particular type of 
transmission as planetary or selective is not authorized. See decision 
of February 25, 1927, A-17286, also decision of September 1, 1927, 
A-19618. It may be necessary in some particular instances in the 
purchase of certain equipment to specify minor details or mechanical 
construction of engine, transmission, etc., but only upon a showing 
of the necessity therefor to meet some particular need of the service. 
No such showing is made in this case. 

In view of the numerous decisions of this office on the subject there 
would appear to be no justification whatever for the specifications 
as drawn in this case. 

It would appear that all that would have been necessary in draw- 
ing the specifications for the purchase here involved, the truck appar- 
ently being intended for use for ordinary light hauling purposes, 
would have been a statement of the maximum load to be carried, the 
conditions under which the truck was to be used, the general require- 
ments as to performance, etc., and a list of attachments or equipment 
such as might be furnished with any make of truck. 

As it is understood that the truck purchased was the lowest-priced 
truck that could have been obtained under any specifications, pay- 
ment on the voucher in this particular instance is authorized, if 
otherwise correct. 


(A-19371) 


VETERANS’ BUREAU—INSURANCE—REVIVAL 


War-risk insurance may not be regarded as revived under section 305 of the 
World War veterans’ act, as amended by the.act of July 2, 1926, 44 Stat. 
799, upon the happening of permanent total disability, by the application 
of disability compensation which has actually been paid to the insured, 
even though the payment to him was not made until after the effective date 
of a rating of permanent total disability. Decision in 7 Comp. Gen. 131 
affirmed. Said decision, however, will not be effective as to awards of 
insurance in course of payment on August 20, 1927, date of prior decision, 
made under the administrative construction of the statute, if otherwise 
regular. (No longer followed. See 7 Comp. Gen. 630.) 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 13, 1927: 
There has been received your letter of September 27, 1927, request- 
ing reconsideration of decision of August 20, 1927, 7 Comp. Gen. 131, 
6752°—28——_18 





274 DECISIONS OF THE COMPTROLLER GENERAL 


wherein in connection with the insurance case of James Watson 
Peacock it was held: 


* * * Jn no case is insurance to be regarded as revived under section 305 
by the application of disability compensation which has actually been paid to 
the insured, even though the payment to him was not made until after the 
effective date of the permanent total disability rating. 


You suggest that this general holding was more in the nature of 
dicta than as an essential part of the decision and contend that it is 
contrary to the plain terms of the statute. The general rule above 
quoted from the prior decision was announced advisedly and after 
mature consideration. The arguments and contentions now advanced 
by you were in a measure anticipated and considered in arriving at 
such conclusion. Taking the statute literally, without any rule of 
reason, it is susceptible of the construction that apparently had been 
placed upon it by the Veterans’ Bureau, to wit, that if the disability 
compensation be uncollected upon the happening of permanent and 
total disability the same is available to revive insurance, although 
later collected by the insured. But the statute does not specifically 
so provide. Therefore, in order to determine the true intent and 
purpose of the provision in question it is necessary to consider the 
reason back of the statute, the real situation sought to be covered 
thereby. The evident theory on which the enactment was based was 
that the reason the veteran did not keep the insurance in force was the 
lack of funds to pay premiums, and that as the United States during 
the period over which no premiums were paid by the insured was 
withholding from him compensation in an amount sufficient to have 
kept such insurance, or a part thereof, in force, it should be con- 
sidered as though applied for that purpose. If a veteran’s disability 
be less than permanent and total and he is regularly receiving dis- 
ability compensation therefor and fails or refuses over a long period 
of time to use such payments or a portion thereof as premiums to 
reinstate and keep alive his insurance, it can not reasonably be held 
that where the Bureau makes a retroactive rating of permanent total 
disability in such a case the compensation which happened to be 
due and uncollected on the particular date the rating was made 
effective may be applied to reinstate the insurance if the veteran 
either with or without knowledge of his permanent and total dis- 
ability condition, or of the rating based thereon, later collects all 
compensation due. It can not be assumed that the Congress intended 
to go so far. The plain purpose of the provision would appear to be 
to protect the insurance of those veterans who, it may be assumed, 
otherwise would have applied at least a portion of their regular pay- 
ments of disability compensation as premiums and who actually did 
not collect such disability compensation due them. 

The decision of August 20, 1927, must be and is affirmed. 
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There is noted your request to the effect that the decision, if 
adhered to, be not applied to disturb cases theretofore adjudicated, 
citing the decision of June 9, 1927, 6 Comp. Gen. 800, 805, in the 
Hurst case. 

In view of the representation that numerous cases have been 
adjudicated by the Veterans’ Bureau during the past six years on 
the basis of the erroneous construction, and the probable effect any 
reversal of the action in said cases would have, a procedure similar 
to that authorized in the Hurst case may be followed in this case. 
That is to say, awards of insurance in course of payment on August 
20, 1927, date of the prior decision in this case, made under the 
administrative construction of the statute, need not now be disturbed 
if otherwise regular, but may continue to be paid. 


(A-19893) 
PURCHASES—NEWSPAPERS—CUSTOMS SERVICE 


The Journal of Commerce and Commercial Bulletin being a newspaper, the 
appropriation “ Collecting the revenue from customs, 1927,” is not available 
to pay for subscriptions thereto for the use of collectors of customs and 
United States appraisers in gathering information necessary in connection 
with their work, in the absence of specific authority in said appropriation 
for the purchase of newspapers. 


Comptroller General McCarl to the Secretary of the Treasury, October 17, 

1927: 

There has been received your letter of August 22, 1927, with 
inclosure, requesting review of settlement No. K-4561-T, dated 
March 10, 1927, accounts of J. L. Summers, disbursing clerk, wherein 
credit was disallowed for payment made on voucher 25791, dated 
August 25, 1926, covering subscriptions to the Journal of Commerce 
and Commercial Bulletin for the period July 1, 1926, to June 30, 
1927, for use of the collector of customs and the United States 
appraiser at Philadelphia, Pa., amounting to $30. The disallowance 
was made on the ground that the appropriation from which payment 
was made contains no provision for the purchase of newspapers. 

The appropriation in question, act of March 2, 1926, 44 Stat. 141, 
provides: 

For collecting the revenue from customs, for the detection and prevention 
of frauds upon the customs revenue, and not to exceed $10,000 for the securing 
of evidence of violations of the customs laws, including not to exceed $5,000 
for the hire of motor-propelled passenger-carrying vehicles, $16,993,000, of 
which such amount as may be necessary shall be available for salaries of 
general appraisers retired under the provisions of section 518 of the Tariff Act 
of 1922, and $138,980 shall be available for personal services in the District 
of Columbia exclusive of eight persons from the field force authorized to be 
detailed under section 525 of the Tariff Act of 1922: Provided, That not to 
exceed $10,000 of the total amount appropriated shall be available for advances 
to be made by disbursing officers when authorized by the Secretary of the 


Treasury, the provisions of section 3648 of the Revised Statutes to the contrary 
notwithstanding, 
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It is contended by the Assistant Commissioner of Customs that the 
subscriptions were purchased under the rule announced in the deci- 
sion reported in 10 Comp. Dec. 706, wherein it was held that the 
provisions of section 192, Revised Statutes, limiting the amount that 
may be expended in any one year for newspapers for any department, 
except the Department of State, including all the bureaus and offices 
connected therewith, did not apply to the purchase, by internal- 
revenue agents in the field, under the appropriation for their salaries 
and expenses, of a financial paper found necessary in connection with 
the field work. 

It has been held repeatedly, since the date of that decision, that 
the purchase of newspapers for field use is not authorized in the 
absence of specific statutory authority therefor in the appropriation 
involved or otherwise. 1 Comp. Gen. 92; 2 id. 367; 3 id. 169, 491. 

In the decision of February 9, 1924, 3 Comp. Gen. 491, it was said 
that while the provisions of section 192, Revised Statutes, did not 
specifically mention Government establishments not connected with 
any of the executive departments, in view of the fact that the Con- 
gress has seen fit to legislate specifically with reference to the subject, 
and in making appropriations for some such services has specifically 
mentioned newspapers and newspaper clippings, it must be presumed 
that unless such expenditures are specifically mentioned in the appro- 
priation, or are otherwise authorized by law, the appropriation was 
not intended to be used therefor. That decision further held that no 
payment on account of such expenditures would be authorized after 
June 30, 1924. 

Accordingly, the appropriation “ Collecting the revenue from cus- 
toms, 1927,” was not available to pay for newspapers purchased or 
ordered for use by collectors of customs and United States appraisers. 
The Journal of Commerce and Commercial Bulletin has been held to 
be a newspaper. 4 Comp. Gen. 384. Upon review, the settlement is 
sustained. 


(A-20116) 
SUBSISTENCE—PER DIEM IN LIEU OF—HEADQUARTERS 


An employee of the Tariff Commission who, while on leave of absence in 
Europe, is assigned to temporary duty in connection with the work of an 
office of the commission in Europe is not entitled to subsistence expenses 
- per diem in lieu thereof while at the headquarters of said office in 

rope. 

Orders prescribing or increasing a per diem allowance in lieu of subsistence 
may not be made effective retroactively. 


Comptroller General McCarl to the chairman, United States Tariff Commis- 
sion, October 19, 1927: 


There has been received your letter of October 1, 1927, as follows: 


During the past summer Miss Rose S. Guinn, one of the accountants on the 
staff of the Tariff Commission, spent her vacation in Europe. While Miss 
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Guinn was in Europe the Tariff Commission’s representative, stationed at 
Brussels, Belgium, was advised as follows: 
Juty 7, 1927. 
Dr. Percy W. BInwELt, 
U. 8S. Tariff Commission, 
15 Rue de Spa 
Brussels, Belgium. 


Deak Dr. BIDWELL: Miss Rose Guinn, one of the accountants on the commis- 
sion’s staff, is going to Europe during the present month on a trip for personal 
reasons. She will probably visit the Brussels office about the first of August. 

The commission has authorized me to say that if there is work to be done 
upon which Miss Guinn’s services as an accountant can profitably be utilized 
she will be availuble for service in connection with work of the Brussels office 
on pending investigations. Neither the commission nor Miss Guinn has it in 
mind, of course, that any special arrangements should be made other than such 
as in your judgment may be in keeping with efficiency and good administration. 
Since she is to be in Hurope, however, and is qualified to do such work, the 
commission has authorized the course outlined above. 

In case there be occasion to use her services she will be allowed the usual 
traveling expenses and $5.00 per diem in lieu of subsistence while engaged 
on such duty outside of Brussels, 

A full report should be made to this office at the beginning and end of any 
such assignment. 

Very truly yours, 


(Signed) LINCOLN DIxon, 
Acting Chairman. 


Miss Guinn later reported to the commission’s representative and was placed 
in duty status at Brussels on August 1, 1927. 

On September 22, the commission considered a report by one of the commis- 
sioners who, having visited Brussels during August, stated that Miss Guinn 
had expected to receive a per diem allowance in lieu of subsistence while in 


duty status in Brussels as well as while traveling outside of Brussels on 
official business as occasion might require. He recommended that such an 
allowance be made. After consideration of the subject, the commission directed 
that Miss Guinn be allowed, effective August 1, 1927, five ($5.00) dollars per 
diem in lieu of subsistence while on duty in Brussels and seven (3/.00) dollars 
per diem in lieu of subsistence when engaged on official business outside of 
Brussels. No expense of travel to or from Europe, or while engaged on personal 
business, will be paid Miss Guinn under any of these authorizations. 

Information is requested as to whether it will be proper for the commission 
to pay to Miss Guinn allowance in lieu of subsistence as indicated above. 


If there was a bona fide need for services of the kind which this 
employee was qualified to render, the fact that she was in Europe on 
a leave of absence at that time would not preclude her assignment to 
duty at Brussels and the payment to her of actual expenses of travel 
and per diem in lieu of subsistence while absent on official duty from 
Brussels. Orders authorizing per diem allowance or increasing the 
rate of per diem already authorized can not be given any retroactive 
effect. 22 Comp. Dec. 601; 5 Comp. Gen. 337; A-18946, August 6, 
1927; see also recent decision A-20079 to you in the case of the 
subsistence allowance to the Tariff Commission’s representative at 
Brussels. For any time prior to the order of September 22, 1927, 
therefore, it would not be legal to pay Miss Guinn any per diem 
allowance in excess of that authorized by the letter of July 7, 1927; 
that is, $5 per diem while engaged on duty outside of Brussels. 

It seems clear from the submission that the duties to which Miss 
Guinn was authorized to be assigned while at Brussels were such as 





278 DECISIONS OF THE COMPTROLLER GENERAL 


pertained exclusively to the work of the office at Brussels and had 
no direct connection with the duties ordinarily performed by her at 
her former headquarters at Washington, D. C. In other words, her 
duties at Brussels were in the nature of duties performed at head- 
quarters. The original authority for her employment at Brussels 
evidently so considered the duty, and, accordingly, did not authorize 
any payment of subsistence expenses or per diem in lieu thereof while 
at Brussels; that being her headquarters and only duty station for 
the time being, she was not entitled to per diem in lieu of subsist- 
ence or to reimbursement for actual expenses of subsistence while 
at that place. The order of September 22, 1927, purporting to 
authorize per diem while at Brussels was, therefore, not effective, 
as per diem can not be paid while on duty at headquarters in the 
absence of specific statutory authority therefor. 


(A-19946) 


CONTRACTS—EIGHT-HOUR LAW—ARLINGTON MEMORIAL BRIDGE 
COMMISSION 


Where a contract for work upon the Arlington Memorial Bridge contains a 
provision prohibiting the employment of laborers or mechanics for more 
than eight hours in any one calendar day, except in case of extraordinary 
emergency, and the executive officer of the Arlington Memorial Bridge Com- 
mission imposes the penalty provided therein against the contractor for 
violation of such eight-hour provision, the amount of the penalty so imposed 
must be withheld from the moneys due under the contract, in accordance 
with the provisions of the act of June 19, 1912, 37 Stat. 137. 

The power to review, on appeal, the action of the executive officer of the Arling- 
ton Memorial Bridge Commission in imposing the prescribed penalty against 
the contractor for violation of the eight-hour-law provision of its contract 
is vested, under the act of June 19, 1912, 37 Stat. 137, in the Arlington 
Memorial Bridge Commission, inasmuch as the contracts for work upon 
the bridge are made by said commission. 


Comptroller General McCarl to Lieut. Col. U. S. Grant, 3d, executive and 
disbursing officer, Arlington Memorial Bridge Commission, October 21, 
1927: 


There has been received your letter of September 12, 1927, request- 
ing decision of a question presented as follows: 


On August 2nd, 1927, H. P. Converse & Company, contractor for constructing 
piers and abutments for the Arlington Memorial Bridge, worked twenty-five 
men for a longer period than eight hours, in connection with the stoppage 
of a “blow” or serious leak under a cofferdam and the preparation of the 
bottom of the cofferdam for pouring the sealing course of concrete. 

Article 16 of the contract between H. P. Converse & Company and the United 
States (A. M. B. 1.) provides that for each violation of the eight-hour law 
of June 19th, 1912, “a penalty of five dollars shall be imposed for each laborer 
or mechanic for every calendar day in which he shall be required or permitted 
to labor more than eight hours upon said work, and the amount of any such 
penalties shall be withheld for the use and benefit of the United States from 
any moneys becoming due under this contract, whether the violation of this 
provision is by the contractor or any subcontractor.” In accordance with this 
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provision, the contractor was notified on August 8th, 1927, that it would be 
necessary to deduct five dollars for each laborer who had worked more than 
eight hours on the day in question. 

The contractor, on September 2nd, 1927, protested this deduction, on the 
ground that an emergency existed which made necessary the working of the 
crew more than eight hours. Copies of the correspondence are inclosed herewith. 

The method adopted by the contractor, with the approval of this office, for 
founding the piers and abutments on the solid rock at the bottom of the river 
involves the construction for each pier and abutment of a rectangular cofferdam 
consisting of interlocking steel sheet piles driven through the mud to the rock. 
The mud in the interior of the cofferdam is excavated, wooden bracing is put 
in place, and the cofferdam is then pumped out, after which the bottom is thor- 
oughly cleaned off and the sealing course of concrete poured. Due to the 
irregularity of the rock surface, it is very difficult to obtain a tight seal be- 
tween the bottom of the piles and the rock, and-as the cofferdam is pumped out, 
with a corresponding increase in the water pressure on the outside, “ blows” 
are likely to occur the seriousness of which depends upon the difference in the 
water levels inside and outside the cofferdam. 

In the present case the contractor had completed pumping out the cofferdam 
for abutment 4, uncovering the bottom, about 37 feet below the average water 
level in the river, where a large “blow” developed under one corner of the 
cofferdam, threatening to flood it and thereby cause a serious loss both of time 
and money. The leak proved to be unusually difficult to stop, and the con- 
tractor considered that it was essential for the safety of the work to prepare 
the bottom of the cofferdam to receive the sealing course of concrete at the 
eagliest possible moment in order to prevent the recurrence of this blow or the 
development of others and the possible loss of the cofferdam. As his work is 
organized on a one-shift basis, other men were not at hand, and it was not 
possible in the time available to organize another crew of men capable of 
performing the required work. He therefore found it necessary to meet the 
emergency by working twenty-five men for more than eight hours to make the 
bottom ready to receive the concrete sealing course the next day and thus 
insure the safety of the cofferdam. As seven other cofferdams had previously 
been completed without any large blows, the contractor could not reasonably 
have been expected to foresee the occurrence of this blow and to organize 
beforehand a second shift to take care of it. 

On the basis of the facts set forth above, your decision is requested as to 
whether this office should deduct from moneys due the contractor the sum of 
five dollars for each of the men who worked more than eight hours, or whether 
the circumstances in this case constituted an emergency which would justify 
the contractor in requiring overtime work. 


It appears that on April 9, 1926, a contract was entered into be- 
tween the United States and the H. P. Converse & Co. whereby the 
contractor agreed to furnish all necessary labor, machinery, equip- 
ment, and material, and to construct therewith the piers and abut- 
ments of the Arlington Memorial Bridge in accordance with the 
specifications and drawings therefor, within the period of time speci- 
fied, and upon the terms therein stipulated. The contract provided: 


ArTIcLE 15. In so far as the act of August 1, 1892, or the act of March 3, 
1913, applies, no laborer or mechanic employed by the contractor or by any 
subcontractor on the work herein specified, and no person employed to perform 
services similar to those of laborers and mechanics while directly operating 
dredging or rock-excavating machinery or tools on the work herein specified, 
shall be permitted or required to work more than eight hours in any one cal- 
endar day, except in case of extraordinary emergency. 

ARTICLE 16. Subject to the conditions enumerated in section 2 of the eight-hour - 
law of June 19, 1912, no laborer or mechanic doing any part of the work contem- 
plated by this contract, in the employ of the contractor or any subcontractor 
contracting for any part of said work contemplated, shall be required or per- 
mitted to work more than eight hours in any one calendar day upon such work. 
For each violation of this provision a penalty of five dollars shall be imposed for 
each laborer or mechanic for every calendar day in which he shall be required 
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or permitted to labor more than eight hours upon said work, and the amount 
of any such penalties shall be withheld for the use and benefit of the United 
States from any moneys becoming due under this contract whether the violation 
of this provision is by the contractor or any subcontractor. 


The act of June 19, 1912, 37 Stat. 137, provides: 


That every contract hereafter made to which the United States, any Territory, 
or the District of Columbia is a party, and every such contract made for or 
on behalf of the United States, or any Territory, or said District, which may 
require or involve the employment of laborers or mechanics shall contain a 
provision that no laborer or mechanic doing any part of the work contemplated 
by the contract, in the employ of the contractor or any subcontractor contracting 
for any part of said work contemplated, shall be required or permitted to work 
more than eight hours in any one calendar day upon such work; and every such 
contract shall stipulate a penalty for each violation of such provision in such 
contracts of five dollars for each laborer or mechanic for every calendar day 
in which he shall be required or permitted to labor more than eight hours upon 
said work; and any officer or person designated as inspector of the work to be 
performed under any such contract, or to aid in enforcing the fulfillment thereof, 
shall, upon observation or investigation, forthwith report to the proper officer of 
the United States, or of any Territory, or of the District of Columbia, all viola- 
tions of the provisions of this Act directed to be made in every such contract, 
together with the name of each laborer or mechanic who has been required or 
permitted to labor in violation of such stipulation and the day of such violation, 
and the amount of the penalties imposed according to the stipulation in any 
such contract shall be directed to be withheld for the use and benefit of the 
United States, the District of Columbia, or the Territory contracting by the 
officer or person whose duty it shall be to approve the payment of the moneys 
due under such contract, whether the violation of the provisions of such con- 
tract is by the contractor or any subcontractor. Any contractor or subcontrac- 
tor aggrieved by the withholding of any penalty as hereinabove provided shall 
have the right within six months thereafter to appeal to the head of the 
department making the contract on behalf of the United States or the Territory, 
and in the case of a contract made by the District of Columbia to the Commis- 
sioners thereof, who shall have power to review the action imposing the 
penalty, and in all such appeals from such final order whereby a contractor or 
subcontractor may be aggrieved by the imposition of the penalty hereinbefore 
provided such contractor or subcontractor may within six months after deci- 
sion by such head of a department or the Commissioners of the District of 
Columbia file a claim in the Court of Claims, which shall have jurisdiction to 
hear and decide the matter in like manner as in other cases before said court. 

Sec. 2. * * * Provided, That all classes of work which have been, are 
now, or may hereafter be performed by the Government shall, when done by 
contract, by individuals, firms, or corporations for or on behalf of the United 
States or any of the Territories or the District of Columbia, be performed in 
accordance with the terms and provisions of section one of this Act. * * * 
No penalties shall be imposed for any violation of such provision in such 
eontract due te any extraordinary events or conditions of manufacture, or to 
any emergency caused by fire, famine, or flood, by danger to life or to property, 
or by other extraordinary event or condition on account of which the President 
shall subsequently declare the violation to have been excusable. * * * 


The present matter involves the application of section 1. The offi- 
cer or person whose duty it is to approve payment of the moneys due 
to a contractor is required by the quoted statute to withhold there- 
from the amount of penalties imposed for all violations of the eight- 

hour-law provision of the contract. The statute is mandatory rela- 
’ tive to the withholding of the amount of penalties so imposed for 
such violations from moneys due the contractor. The right to review 
the action of the officer or person withholding the amount of such 
penalties is vested by said statute in the head of the department 
making the contract. 
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The act of February 24, 1925, 43 Stat. 974, authorized the construc- 
tion of the Arlington Memorial Bridge across the Potomac River 
and that the project be carried out under the general supervision of 
the Arlington Memorial Bridge Commission in the immediate charge 
of the executive officer of said commission. The contract here in- 
volved provides that the contracting officer shall approve payment of 
the moneys due to the contractor in accordance with the provisions 
thereof. Therefore he is required by the above-quoted statute and 
by the provisions of the contract of April 9, 1926, swpra, to impose 
upon the contractor a penalty of $5 for each of its laborers or 
mechanics employed upon the construction of the piers and abut- 
ments of the said bridge who are required or permitted to work more 
than eight hours in any one calendar day thereon, except in case of 
extraordinary emergency, and to withhold from the moneys due to 
the contractor, for the use and benefit of the United States, the full 
amounts of any such penalties so imposed. 

It appears that on August 2, 1927, the contractor worked 25 of its 
employees for a longer period than eight hours, in connection with 
the stoppage of a serious leak under a cofferdam, incident to the work 
under its contract, which fact was reported to the commission by the 
contractor on August 3, 1927, and request was made of the commis- 


sion that the overtime work be authorized as extraordinary emer- 
gency work under the contract. The question involved is as to wheth- 
er the events giving rise to the overtime work may be regarded as 
“extraordinary events” within the meaning of the statute supra. 
The executive officer of the commission appears to have determined 
said question in the negative, inasmuch as on August 8, 1927, he in- 
formed the contractor that: 


* * * While it is evidently convenient and desirable to complete the work 
on which the group of men you refer to was engaged, the circumstances were 
not such as to make this an extraordinary emergency as defined by the courts. 

In this connection your attention is invited to articles 15 and 16 of your 
contract with this office, in compliance with which it will be necessary to 
deduct five dollars for each laborer or mechanic for every calendar day in 
which he labored more than eight hours. * * * 


The contractor, under date of September 2, 1927, protested against 
the action of the executive officer of said commission in the matter 
and requested review thereof. Under the provisions of the act of 
June 19, 1912, swpra, the contractor has the right to appeal to the 
“head of the department making the contract” within six months 
after the withholding of such imposed penalties from moneys due 
it thereunder, who is vested with power to review the action imposing 
said penalties. Inasmuch as the involved contract was made by the 
“ Arlington Memorial Bridge Commission,” which is a “commis- 
sion” created by law and duly authorized to execute such contract, 
and as the contracting officer is also the executive officer of such com- 
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mission, who is in charge of the construction of the Arlington Memo- 
rial Bridge upon which the work contracted for is being done, upon 
an appeal by the contractor the power to review the action of said 
executive officer of the commission in imposing the penalties against 
the contractor for violation of the eight-hour-law provision of its 
contract is vested by said act in the Arlington Memorial Bridge 
Commission. The situation appears to be such that should be com- 
mission find that the overtime work here in question was made neces- 
sary by extraordinary events and that the prescribed penalty should 
not be deducted, this office would not question such action. 
Your submission is answered accordingly. 


(A-19811) 
PURCHASES—ADVERTISING—SPARE PARTS 


The fact that spare parts relate to a particular make of machinery does 
not alone permit their purchase from the manufacturer without adver- 
tising; but where it is established as a fact that such parts are proprietary 
to the manufacturer of the machinery in question, that the manufacturer 
is the sole distributor thereof, and that they can not be purchased else- 
where, thus eliminating the question of competition, they may be procured 
without advertising, their proprietary character making the purchase an 
exception to the requirements of section 3709 of the Revised Statutes. 


Comptroller General McCarl to the Secretary of the Navy, October 24, 1927: 
I have your letter of September 7, 1927, as follows: 


In the maintenance and upkeep of shop machinery, pneumatic and other 
hand tools it frequently becomes necessary to buy repair parts to replace 
those worn out or broken in service. The machinery or tools as a unit are 
purchased after advertising under broad specifications admitting wide com- 
petition. In view of the keen competition there are tools of many different 
manufacturers in use throughout the service for the same purpose. With 
this variety of machinery and tools in use it is impossible to anticipate the 
need for replacement parts and to stock those parts to meet all contingencies. 

While the machinery or tool as a unit may not be patented or proprietary, 
the integral parts are proprietary to the manufacturer of the machine as a 
unit and can be obtained only from that source. The parts must be of the 
same design and construction and of the same physical and chemical charac- 
teristics to insure satisfactory operation of the machine or tool. 

The conditions under which such proprietary articles are purchased are 
set forth in articles 1607 and 1610 of Navy Regulations, 1920. Paragraph 
402 of the Manual of the Supply Corps prescribes the nature and wording of 
the certificate necessary to carry that procedure into effect. Where it is 
conclusively shown from a reasonable and logical viewpoint that the article 
ealled for and no other will meet the specific requirements of the service it 
is the practice to buy such articles proprietary. 

Repair parts for pneumatic tools—scaling hammers, chipping hammers, 
calking hammers, electric drills, ete.—fall within this group. These tools are 
purchased under specifications admitting competition on the products of all 
manufacturers of such tools. While the tools of several manufacturers may 
possess the same general characteristics and produce the same results, each 
machine or unit is of an individual design and construction. The parts of 
machines of two or more manufacturers are not interchangeable one with the 
other nor will one manufacturer undertake to manufacture replacement parts 
for machinery or tools made by a competitor. Even though the parts may 
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not be patented and if it were possible to describe the material by a specifi- 
cation to admit competition there would be no guaranty of satisfactory 
operation, making it impossible to center responsibility for the failure of a 
replacement part to function properly. 

Because of the uncertain needs and the urgency when a need does arise, and 
as a guaranty of performance upon delivery, it is the practice to buy such 
repair parts proprietary from the original manufacturer of the machinery or 
tool. 

Because of the capital required to stock such repair parts and the uncertainty 
of a cash return these repair parts are not stocked by dealers. For this 
reason these parts can be obtained only from the manufacturer of the tool 
for which they are required. 

Reference may be had to contracts NOs—104, NOs-105, NOs-234, NOs-353, 
and NOs-526, covering repair parts for pneumatic tools for the fiscal year 1927. 
These contracts are based upon the manufacturers’ standard price lists with 
commercial trade discounts. 

The Bureau of Supplies and Accounts of the Navy Department is now 
negotiating contracts with the respective pneumatic tool manufacturers for the 
fiseal year 1928, embodying therein terms and conditions similar to those govern- 
ing contracts of previous years. That no question may arise later on, your 
advance decision is requested as to whether payments will be allowed in the 
accounts of disbursing officers under contracts for repair parts of this character 
made direct with the manufacturers of repair parts without advertisement and 
without competition. 


Section 3709, Revised Statutes, provides: 


All purchases and contracts for supplies or services, in any of the Depart- 
ments of the Government, except for personal services, shall be made by adver- 
tising a sufficient time previously for proposals respecting the same, when the 
public exigencies do not require the immediate delivery of the articles, or 
performance of the service. * * * 


It has been held that said section 3709 does not require advertising 
where advertising can accomplish no useful purpose, as in the pur- 
chase of patented or copyrighted articles. 1 Comp. Gen. 748; 5 id. 
963; see also 17 Op. Atty. Gen. 84. 

In considering the question of purchases of patented or copyrighted 
articles without advertising a former Comptroller of the Treasury in 
2 Comp. Dec. 632, at page 634, said: 

* * * When patented or copyrighted articles can not be purchased from 
the trade generally, but only from the manufacturer or owner of the patent or 
of the copyright, it is clear that no competition in furnishing such articles can 


exist, and therefore the purchase of such articles is not within the provisions 
of section 3709 [Revised Statutes]. * * * 


In considering the question of purchases without advertising a 
former Comptroller of the Treasury in 14 Comp. Dec. 328, at page 
331, said: 


If the pattern of lamp standards purchased was selected merely because that 
pattern was preferred to others which were obtainable, I do not think it would 
be a sufficient reason for not advertising for proposals that the firm of which 
purchased was the only one which had that pattern. But if this particular 
pattern was the only one that was in fact suitable for the purpose for which 
it was required, and there was only one dealer who could furnish it, I think 
this state of facts would justify its purchase without advertising. 


See also 22 Comp. Dec. 302. 
It is understood from the facts set forth in your letter that the 
repair parts needed for the machinery, tools, etc., are proprietary to 
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the manufacturer of the particular machine; that the manufacturer 
is the sole distributor of the spare parts needed to replace those worn 
or broken parts of a particular machine; and that they can not be 
purchased from dealers in general and are therefore not articles for 
the furnishing of which there could be any competition between the 
particular manufacturer and other dealers. Where such facts appear 
the purchase of the said spare parts may be made without advertis- 
ing, the proprietary character of the said parts making the purchase 
an exception to the requirements of section 3709, Revised Statutes, 
and the facts with reference to the purchase may properly be set 
forth as was done in the contracts for such articles for the fiscal 
year 1927. 

It is observed that the present submission sets forth that the tools 
“are purchased under specifications admitting competition on the 
products of all manufacturers of such tools.” The purchase of tools 
must accordingly be through advertising for proposals. The fact 
that the spare parts relate to a particular make of machinery does 
not alone permit the purchase of the spare parts from such maker of 
the machinery. The general rule must be to advertise for proposals 
and it must be shown by facts how it was ascertained that none other 
than the maker of the machinery could furnish the spare parts. 


See in this connection decision of this office September 20, 1927, 
A-11456, 73 MS. 663, where it appeared that proposals for spare 
parts could be obtained from other than the particular maker of the 
engine there under consideration. 


(A-19888) 
MILEAGE—USE OF OWN AUTOMOBILE—REPAIRS 


The allowance of mileage to an employee of the Department of Agriculture for 
the use of his personally owned automobile on official travel, as authorized 
by the act of May 11, 1926, 44 Stat. 530, is a commutation of the expense 
of operating such automobile and precludes any additional allowance on au 
actual-expense basis for repairs thereto incident to such travel. 

The provision in the act of March 4, 1913, 37 Stat. 843, authorizing reimburse- 
ment for horses, equipment, etc., lost, damaged, or destroyed while being 
used for official business in the field work of the Forest Service, is not 
applicable to damage to the automohile of an employee in the office of the 
Solicitor of the Department of Agriculture sustained while the employee 
was traveling on business incident to the work of the Bureau of Animal 
Industry. 


Decision by Comptroller General McCarl, October 24, 1927: 

The Secretary of Agriculture requested September 15, 1927, review 
of settlement No. K-12788, dated August 10, 1927, wherein credit for 
$8.49 was disallowed in the accounts of A. Zappone, disbursing officer, 
Department of Agriculture, for the quarter ended March 31, 1927, on 
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account of an alleged unauthorized payment to A. J. Decker, an em- 
ployee of said department, on voucher No. 137876. 

The payment in question appears to have been made on an approved 
voucher in liquidation of said employee’s claim under the provisions 
of the act of March 4, 1913, 37 Stat. 843, for damages resulting from 
the freezing and bursting of the radiator of his Ford automobile 
while it was being used by him on December 2, 1926, in traveling on 
Government business for the Bureau of Animal Industry, Depart- 
ment of Agriculture, which necessitated the expenditure of $8.49 in 
the purchase of a new radiator for the car. 

In his request for review the Secretary states: 


On December 2, 1926, Mr. Decker was ordered to proceed to Beltsville, 
Maryland, for the purpose of locating certain boundary lines to a tract of land 
recently acquired by the United States in the vicinity of Beltsville, Maryland. 
This particular tract is so located as to be inaccessible by railroad, as it is 
several miles back in the woods away from main roads. 

As stated in the explanation submitted by Mr. Decker under date of June 
29, 1927, the radiator of his car had been supplied with an antifreeze mixture 
before leaving Washington, D. C. The car had been driven a great deal of the 
time in low gear, causing the radiator to boil and the consequent loss of the 
antifreeze mixture. Upon arrival at the nearest point to the place where effort 
was made to locate the boundary lines, it was necessary for Mr. Decker to park 
his car in the woods adjacent to where he was working for several hours. Ap- 
parently during this time, the water in the radiator became cold, and on the 
return trip to Washington, the radiator froze while running. It is a well 
known fact that the radiator of a Ford car will freeze while running, due to 
the fact that this type of car is not equipped with a water pump. 

By reference to weather reports, it will be observed that December 2, 1926, 
was a very cold day, showing the lowest temperature to be 26°. In addition, 
there was a very strong northwest wind, with a velocity of approximately 35 
miles an hour. It was impossible for Mr. Decker to purchase additional anti- 
freeze solution for his car in the locality where he was working, and under the 
circumstances it is submitted that Mr. Decker was not guilty of gross negligence. 

In the disallowance, attention is called to the fact that there was no contract 
providing for reimbursement for damages. Reimbursement in the present in- 
stance is not based on contract but is claimed under the provisions of the act 
of March 4, 1913 (37 Stat. 843). The requirement that there be a bona fide 
contract of hire before reimbursement may be made (21 Comp. Dec. 153) was 
met by Mr. Decker’s letter of authorization No. 782A, dated November 29, 
1926, which provided for the use of his automobile and reimbursement for 
such use at the rate of 7¢ per mile. 

Paragraph 60 of the fiscal regulations of the department provides that the 
Secretary may approve any claim for reimbursement of an employee for dam- 
ages to his personally owned property, where such. property has been damaged 
while being used on official business. This claim has been approved by the 
Secretary. 


The involved claim for damages appears to have been based upon 
an erroneous conception as to the scope and effect of the said act of 
March 4, 1913, 37 Stat. 843, which authorizes the Secretary of Agri- 
culture to reimburse owners of horses, vehicles, and other equijfment 
lost, damaged, or destroyed while being used “for necessary fire 
fighting, trail, or official business” in the field work of the Forest 
Service, Department of Agriculture. The claim in this case did not 
arise under the provision in question, as claimant’s services while 
traveling for the Government on December 2, 1926, were not con- 
nected with the Forest Service. The payment of $8.49 to the claim- 
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ant for damages under said act, therefore, was illegal and 
unauthorized. 

It appearing that paragraph 60 of the fiscal regulations of the 
Department of Agriculture, mentioned in above-quoted request of 
the Secretary, relates wholly to the damages allowable under the 
act of March 4, 1913, supra, same is not applicable to the claim here 
involved. 

The travel performed by the claimant on December 2, 1926, on 
official business for the Bureau of Animal Industry, Department of 
Agriculture, obviously was made under authority of the act of May 
11, 1926, 44 Stat. 530, which provides that: 


Whenever, during the fiscal year ending June 30, 1927, the Secretary of Agri- 
culture shall find that the expenses of travel, including travel at official stations, 
can be reduced thereby, he may, in lieu of actual operating expenses, under 
such regulations as he may prescribe, authorize the payment of not to exceed 
3 cents per mile for motor cycle or 7 cents per mile for an automobile, used 
for necessary travel on official business. 


It appears that the Acting Chief of the Bureau of Animal In- 
dustry, on November 29, 1926, in writing, authorized A. J. Decker, 
an attorney in the office of the Solicitor of the Department of Agri- 
culture, to incur such expenses as might be necessary in the perform- 
ance of travel for said bureau to various points in Maryland on busi- 
ness for the Government. Such travel authorization provided that 
the traveler would be reimbursed for the use of his personally owned 
automobile at the rate of 7 cents per mile and that he would be 
allowed actual subsistence expenses in connection with the travel 
authorized. 

Inasmuch as the authorized travel of A. J. Decker on December 2, 
1926, in his own automobile on official business of the Government 
was on a mileage basis at the rate of 7 cents per mile for the number 
of miles necessarily traveled in performance of the work upon which 
he was engaged, said employee is not entitled to any additional pay 
incident to such use on account of expenses incurred in repairing his 
automobile. The allowance of mileage to an employee of the Depart- 
ment of Agriculture for the use of his personally owned automobile 
on official travel as authorized by the act of May 11, 1926, 44 Stat. 
530, is a commutation of the expense of operating such automobile 
and precludes any additional allowances on an actual expense basis 
for the repair of said automobile incident to such travel. In using 
his pgrsonally owned car on a mileage basis of payment for the travel 
expenses the employee assumes all the expenses of operating the car 
and of the repairs thereon. In this connection see 2 Comp, Gen. 809, 
and decision of September 27, 1927, A—19683. 

The settlement disallowing credit in the disbursing officer’s account 
was correct and must be and is sustained, 
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(A-20059) 


VETERANS’ BUREAU—INSURANCE—REVIVAL 


Where the facts in a particular case show that the Veterans’ Bureau, prior 
to July 2, 1926, finally determined that all the conditions specified in section 
305 of the World War veterans’ act to revive war-risk insurance by the 
application of uncollected disability compensation as premiums had been 
met, and the parties in interest advised thereof, such insurance may be 
considered as revived prior to July 2, 1926, and payments thereunder are 
not subject to the restricted permitted class of beneficiaries named in the 
amendatory statute of that date as to insurance “hereafter revived.” 
7 Comp. Gen. 118 amplified. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 24, 1927: 


Consideration has been given to your letter of September 26, 1927, 
requesting decision of a question presented as follows: 


Your consideration of the case of Louis Gust, C-466,454, is requested at this 
time by reason of the interest of United States Senator, William E. Borah, 
in this particular claim. 

The general question involved in the Gust case as will hereinafter appear, 
is the application of the phrase “insurance hereafter revived,” as now con- 
tained in section 305 of the World War veterans’ act, as amended. It was 
previously decided by the bureau that the insurance in this particular case was 
not hereafter revived within the meaning of the opinion of the Attorney General 
of the United States, dated June 22, 1927. Accordingly awards were prepared 
and submitted to the Veterans’ Bureau section, audit division, General Account- 
ing Office, but these awards were disapproved on the ground that to approve 
them would be contrary to your decision of August 17, 1927, A-19253 (based 
upon the claim of Hardin Neal Cox. In that decision you stated: 

“The action is the determination or finding by the Veterans’ Bureau that 
all of the conditions of the statute have been met, including whether there is 
available uncollected disability compensation for application as premiums, and 
the making of the award.” 

The record facts in the case of Louis Gust show that he entered the military 
service in July, 1918, and applied for $10,000 war risk insurance in favor of 
himself on July 16, 1918. He was discharged on June 20, 1919, and thereafter 
permitted his insurance to lapse. He died December 2, 1921, after having first 
applied for compensation in September, 1920. At the date of the lapse of 
insurance the veteran, of course, had not received any disability rating, and 
the first complete rating was not made until April 28, 1921, which found a 
temporary partial disability of 25% from discharge to September 1, 1920. 
On October 7, 1921, the veteran was found permanently and totally disabled 
from December 1, 1919. 

On these facts it is clear that there was uncollected compensation both at the 
date of the lapse of the insurance and also at the date of the maturity of the 
insurance by reason of the permanent and total disability, effective December 1, 
1919, inasmuch as the latter date was prior to any complete disability rating. 

The parties of interest were notified by the bureau that the insurance had 
been revived under section 305 of the World War veterans’ act, and necessary 
steps were taken by the parties of interest to procure letters of administration 
on the veterans’ estate, which letters were dated in July, 1921. The bureau also 
took steps to compute the present value of the insurance payable in a lump sum, 
on the theory that such payment was to be made under the provisions of sec- 
tion 303 of the World War veterans’ act. This action was taken in April, 1926, 
but the insurance was not actually awarded or paid prior to July 2, 1926. 

Having in mind the language used in your decision in the Hardin Neal Cor 
case, you are asked to advise this bureau whether insurance in the present case 
is to be regarded as “ hereafter revived,” in view of the fact that practically all 
of the necessary steps were taken by the bureau prior to July 2, 1926, to deter- 
mine that this insurance had been revived. As herein indicated, not only were 
the parties of interest advised that the insurance was payable, but necessary 
steps were taken to compute the actual amount of the payment to be made to a 
representative of the veteran’s estate under the provisions of section 303, World 














288 DECISIONS OF THE COMPTROLLER GENERAL 





War veterans’ act, as amended, of the insurance which had been revived under 
the provisions of section 305 of the same act. 

You do not state whether all of the disability compensation due 
and payable at date of permanent total disability was or was not 
collected by the insured prior to his death on December 2, 1921. If 
it was so collected, then there was no unpaid disability compensa- 
tion to be applied under section 305 of the World War veterans’ act, 
as amended by the act of July 2, 1926, 44 Stat. 799, to revive insur- 
ance. See decision of August 20, 1927;7 Comp. Gen. 131, and, upon 
reconsideration, decision of October 13, 1927. But for the purpose 
of this decision it will be assumed that the disability compensation 
was not collected by the insured prior to his death, but remained 
unpaid and available to revive the insurance. 

In decision of October 19, 1927, A—19253, wherein was reconsidered 
the decision of August 17, 1927, 7 Comp. Gen. 118, in the Hardin 
Neal Cow case, there were shown essential differences between the 
facts in that case and the facts in two cases on the basis of which 
the two decisions were rendered September 9, 1927, by the United 
States District Court, District of Minnesota, Fourth Division. The 
cases considered by the court were those of Hannah Hegg v. United 
States (Paul Edward Carson C-—583083) and Schiefelbiel v. United 
States (Walter Briegel, C-481043). In each of those cases the facts 
disclosed that prior to the passage of the amendatory act of July 2, 
1926, 44 Stat. 799, 800, containing the phrase “ hereafter revived ” 
and naming a restricted permitted class to whom insurance revived 
after the date of the act is payable, the Veterans’ Bureau had actually 
notified the parties in interest that the insurance had been revived. 
The following is quoted from the decision of October 19, 1927, supra: 

* * * In each case, for some reason not apparent from the record now 
submitted, the Veterans’ Bureau notified the parties in interest subsequent to 
July 2, 1926, in the first case September 20, 1926, and in the second case 
November 5,.1926, that the proviso contained in the act of July 2, 1926, limiting 
payments of revived insurance to a restricted permitted class, would apply. 
The action of the Veterans’ Bureau in this connection would appear to have 
been erroneous, as the insurance had already been revived by the administra- 
tive action of the bureau prior to the date of the statute, and it was immaterial 


if no payments had yet been made. 


The court properly held that the insurance was revived in each case prior 
to July 2,1926. * * * 


In the present case it is reported that all administrative action 
necessary to revive the insurance had been taken prior to July 2, 
1926, and that prior to said date the Veterans’ Bureau had actually 
notified the parties in interest that the insurance had been revived. 
Apparently the only thing remaining to be done after the date of the 
act was the qualification of an administrator of the estate of the 
insured to receive payment of the revived insurance. No notice 
apparently could have properly issued to the parties in interest unless 
and until the Veterans’ Bureau had adjudicated the case and finally 
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determined that all the essential conditions of the statute to authorize 
the revival of the insurance had been met. The facts as stated clearly 
show that the Veterans’ Bureau completed its consideration of the 
case and did in fact revive the insurance prior to July 2, 1926. 

The decision of August 17, 1927, held that revival of insurance 
“contemplates some definite action to be taken by the Veterans’ 
Bureau.” Such a final adjudication and determination as apparently 
had been made in this case, and notice to the parties in interest of 
such adjudication and determination, undoubtedly would constitute 
definite action, and it was in this sense that the phrase “and the mak- 
ing of the award” was used in the sentence quoted by you from the 
decision of this office. It was not necessary that an actual payment 
under the revived insurance should have been made. Apparently 
the Veterans’ Bureau places a different meaning than this on the 
phrase “making of the award” with respect to insurance cases. 
Whatever its technical meaning may be as used in the Veterans’ 
Bureau, this office had no purpose or intent, in the decisions herein- 
before cited, to use the phrase in any other sense than as indicating 
the final determination by the bureau that the conditions necessary 
to authorize revival of the insurance under the statute had been met. 
Thus, in the syllabus of the published decision, wherein it is attempted 
to reflect the holding of the office, it is stated: 


The words “hereafter revived” * * * mean insurance which is revived 
or reinstated by the affirmative action of the Veterans’ Bureau subsequent to 
July 2, 1926, and any such insurance is subject to the restricted permitted class 
named in the statute. 


You are advised, therefore, that upon the facts submitted, the 
insurance in this case may be considered as revived prior to July 2, 
1926, and not subject to the restriction as to payment as set forth in 
the amendatory act of that date, provided there was available at the 
time the action to revive was taken unpaid disability compensation 
sufficient to effect such revival. 


(A-20135) 
CONTRACTS—PERFORMANCE—BONUS FOR TIME SAVED 









Where a contract for the doing of estimated work provides for the payment of 
a bonus for every day saved in completing the work within a stipulated 
period, and certain items of the work are eliminated, the contractor is not 
entitled to such bonus for the time that would have been consumed in doing 

the eliminated work. 





Decision by Comptroller General McCarl, October 24, 1927: 

Robins Dry Dock & Repair Co. requested allowance of $1,400 as 
bonus at the rate of $400 per day for 3.5 days not paid by Maj. W 
D. Styer, Corps of Engineers, United States Army, on voucher No, 
2051, September, 1926, accounts, in making final payment under a 
6752°—28——19 
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proposal and acceptance dated September 11, 1926, for certain re- 
pairs, etc., to United States dredge Chinook. 

By advertisement for bids to be opened September 9, 1926, the 
United States district engineer’s office in New York City requested 
proposals for making certain specified and estimated repairs to the 
United States dredge Chinook. This advertisement stated that for 
the purpose of comparing bids and estimating damages to the Gov- 
ernment for delay in completion of the work “the expense to the 
United States for maintaining the boat and crew will be estimated 
at $400 per day.” Prospective bidders were requested to state the 
period required for completion of the work and were notified that— 


* * * $hould the contractor exceed the time named by him in his pro- 
posal, the sum of $400.00 per day, exclusive of Sundays and days declared 
legal holidays by Congress, will be deducted from his payment. Should he, 
however, complete the work in less time than that named in his proposal, the 
sum of $400.00 will be paid him for each day, exclusive of Sundays and days 
declared legal holidays by Congress, of the work so shortened. For these pur- 
poses any time less than six hours will be disregarded, and any time ex- 
ceeding six hours but less than twelve hours will be reckoned as half a day. 

” * * * * ” * 

If work additional to that contemplated in these specifications is ordered 
by the contracting officer; the additional time to be allowed for such work shall 
be in the same proportion to the time specified in the contractor's proposal 
as the additional cost bears to the price bid for the work contemplated in the 
specifications. 


The essential part of the accepted proposal of the Robins Dry 
Dock & Repair Co. is as follows: 


1. For all work contemplated, except that described in paragraphs 24, 34, and 
56, seventy-six thousand three hundred eighty dollars and no cents ($76,380.00). 

2. For removing mud, five dollars and no cents ($5.00) per cubic yard. 

8. Allowance for old castings removed, dollars and one-half cent 
($.005) per lb. 

4. Allowance for old generator, twenty dollars and no cents ($20.00). 

oa Unit price for overflows, fifteen hd. eighty-five dollars and no cents 
($1,585). 


6. For all work described in paragraph 56, thirty-three thousand eight hun- 
dred dollars and no cents ($33,800.00). 
7. Time required for all work, exclusive of Sundays and days declared legal 


holidays by Congress, except for work called for in paragraph 56, forty (40) 
days. 


8. Time required for all work as described in paragraph 56, exclusive of 


Sundays and days declared legal holidays by Congress, twenty-four (24) days, 
additional. 


9. When and where work will be done, at our plant, ft. of Dwight St.. Erie 
Basin, Bklyn., N. Y. 


There was ordered some additional work amounting to $19,665 
and an additional allowance of 10 days was made therefor. The 
contractor began work on September 18, 1926, when the boat was 
delivered and completed same, including the extra work, on Novem- 
ber 19, 1926, or after a period of 58 working days. In other words, 
the contractor received an allowance of 74 working days within 
which to complete the work and claimed a bonus of $400 per day 
for 16 working days saved in its completion. The contractor was 
paid $400 per day for 12.5 working days, or $5,000, a deduction of 3.5 
working days being made because the contractor was required to 
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remove from the bins only 305 cubic yards of mud instead of the 
estimated 400 cubic yards, and because it was required to furnish and 
install only 4 overflow chutes instead of 8 chutes as estimated in 
the specifications. The reduction of 3.5 days because of the elimi- 
nation of this work was based on the proportionate estimated time 
for all of the work. 

The contractor does not question the correctness of the number of 
days deducted, but contends that the agreement contains neither 
authority nor basis for deduction of the bonus time because of elimi- 
nation of a part of the estimated work. 

The contention would appear to be without merit. The basis of 
the stipulation for the payment of a bonus was for time and conse- 
quent expense saved in doing the estimated work. A part of the 
estimated work being eliminated, there was no time saved in doing 
same and no expense saved to the Government thereby. It became 
unnecessary to remove 95 cubic yards of mud from the bins and to 
install four of the chutes, which, in effect, was an elimination of the 
work from that estimated, which automatically carried with it a 
corresponding diminution in the time required therefor. The con- 
tractor was allowed additional proportionate time for doing addi- 
tional work and the agreement must be understood as reserving to 
the Government the right to make a proportionate reduction of time 
when work was eliminated. 

Upon careful consideration of the matter, this office concurs in the 
view expressed in indorsement dated February 19, 1927, of the dis- 
trict engineer, and in indorsement dated February 23, 1927, of the 
division engineer, that there is no basis for the claim, which must be, 
and is, disallowed. 


(A-16339) 


ST. ELIZABETHS HOSPITAL INMATES—JUDGMENTS AGAINST— 
PAYMENT 















Funds deposited in the Treasury of the United States to the personal credit of 
an inmate of St. Elizabeths Hospital, including war-risk disability com- 
pensation payments made to and received by the inmate, as distinguished 
from payments made to and received by the head of the institution, are 
available, under the provisions of the act of February 2, 1909, 35 Stat. 592, 
for payment by the disbursing officer of the institution of a court judg- 
ment rendered against the inmate. 


Comptroller General McCarl to the Secretary of the Interior, October 26, 1927: 

Reference is made to your letter of July 30, 1927, forwarding for 
consideration the claim of Mollie S. Jacobs for $413.50 of the per- 
sonal funds in the United States Treasury to the credit of Arthur L. 
Maddox, an inmate of St. Elizabeths Hospital, the same to apply on 
judgment of the municipal court of the District of Columbia, dated 
June 23, 1927, No. 188922. 
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The suit prosecuted to this judgment was instituted by the said 
Mollie S. Jacobs, mother of Arthur L. Maddox, for money claimed 
as due from her son on notes held by her. There was a former suit 
for judgment, and writ of attachment based thereon served on the 
superintendent of St. Elizabeths Hospital to garnish funds in his 
hands alleged to be the defendant’s, but upon the defendant’s state 
being brought to the attention of the court, the garnishment was 
quashed and the judgment vacated. To answer the second suit, a 
guardian ad litem was appointed to represent the defendant and 
judgment again entered for plaintiff, and it is this judgment on 
which the present claim is based. 

The judgment appears regular (see 32 Corpus Juris 788) and the 
only legal question before this office for consideration is whether the 
funds deposited in the United States Treasury to the credit of an 
inmate of St. Elizabeths Hospital are available for payment of court 
judgments against the inmate. 

Under date of September 22, 1927, St. Elizabeths Hospital has 
made the following report as to the status of the funds to the credit 
of Arthur L. Maddox: 


Taken from patient when he was admitted here 

Salary as Government employee sent him 

Compensation received from Veterans’ Bureau 

Compensation received from Veterans’ Bureau 80. 00 

Compensation received from Veterans’ Burean__-.....-.---....-._... 80. 00 

Deposited in the disbursing office by supervisor unexpended advances to 
patient by the disbursing officer of the hospital 


Total to be accounted for eae _... 490. 50 


Advances to patient SEPT Te 77. 00 


Balance to patient’s credit 413. 50 


None of these funds are due the hospital as the Veterans’ Bureau reimburses 
the hospital for maintenance and treatment or any other services that are 
rendered. 

In addition to the $384.00 noted above the patient is receiving other funds 
from the U.S. Veterans’ Bureau as a beneficiary, there being deposited in the 
hospital $20.00 each month for comforts and desires and at the present time 
the amount to his credit from this source is $278.55. This amount is in 
addition to the $413.50 that is kept separately as none of this money was 
received for comforts and desires. 


These funds were deposited in the Treasury to the credit of 
Maddox under the act of February 2, 1909, 35 Stat. 592, amending 
Section 4839, Revised Statutes, as follows: 


* * * The said disbursing agent, under the direction of the superintendent, 
shall have the custody of and pay out all moneys appropriated by Congress 
for the Government Hospital for the Insane, or otherwise received for the 
purposes of the hospital, and all moneys received by the superintendent in 
behalf of the hospital or its patients, and keep an accurate account or ac- 
counts thereof. The said disbursing agent shall deposit in the Treasury of 
the United States, under the direction of the superintendent, all funds now in 
the hands of the superintendent or which may hereafter be iutrusted to him 
by or for the use of patients, which shall be kept in a separate account; and 
the said disbursing agent is authorized to draw therefrom, under the direction 
of the said superintendent, from time to time, under such regulations as the 
Secretary of the Interior may prescribe, for the use of such patients, but not 
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to exceed for any one patient the amount intrusted to the superintendent on 
account of such patient. * * 


The regulations issued pursuant to this act by the Secretary of 
the Interior do not specifically provide for payment of judgments 
against inmates from the funds to their individual credit, but grant 
the disbursing officer general authority to “ draw, as disbursing agent, 
such sums as in the judgment of the disbursing agent may be neces- 
sary for the use of individual patients.” Funds deposited in the 
Treasury under this statute have been described as trust funds and 
payable to or for the use of the beneficiaries. 15 Comp. Dec. 568. 
Payments from these funds under a court judgment, lawfully ob- 
tained, would be for the benefit of the beneficiary and it would be the 
duty of the Government, in the capacity of custodian or trustee of the 
fund, to pay the amount of a final judgment against the beneficiary 
from such trust funds. 

A question has been raised whether the funds to the credit of this 
individual inmate, in so far as they were derived from war-risk 
disability compensation, would be exempt from the claims of credi- 
tors under section 22 of the World War veterans’ act of June 7, 1924, 
43 Stat. 613, providing “ That the compensation * * * payable 
under Titles II * * * shall not be subject to the claims of credi- 
tors of any person to whom an award is made under Titles II 
* * *” See also section 28 added to the war risk insurance act 
by the act of June 25, 1918, 40 Stat. 609. 

The exemption of benefits under the World War veterans’ act and 
the prior statute, the war risk insurance act, from liability for debts 
of a beneficiary obtains only so long as the funds are in the hands of 
the Government, or while in transit to the beneficiary. After the 
receipt of such funds and after they have become mixed with other 
funds of the beneficiary, they have lost their identity as war-risk 
disability benefits and the bureau has no further control over them. 
They are then subject to the operation of the State laws, or in this 
case the laws of the District of Columbia. See the case of Sarah J. 
McIntosh v. R. L. Aubrey, 185 U. S. 122; 46 Law. Ed. 834, and 
’ annotations, wherein was considered a.somewhat similar statute 
exempting pension money from attachment, levy, or seizure. 

Arthur L. Maddox was admitted into St. Elizabeths Hospital 
March 21, 1924. The compensation checks in the sums of $224, $80, 
and $80 were issued to and indorsed by Maddox after his admission 
into the hospital, but before he had been declared incompetent to 
receive and indorse such checks, he having been declared permanently 
and totally disabled because of insanity October 26, 1925. Such 
issuance of checks constituted lawful payment of the amount due. 
See the first proviso to section 21 of the World War veterans’ act of 
June 7, 1924, 43 Stat. 613. After such receipt, indorsement, and 
deposit of the proceeds of such checks to the individual credit of the 
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beneficiary as provided by law, the amounts ceased to form a part 
of the appropriation available for payment of disability compensa- 
tion and came into the constructive possession of the beneficiary. 
Thereafter the provisions of the act of 1909 attached, and the funds 
were available only for the use of the beneficiary and ceased to have 
the status of disability compensation, which is exempt from the 
claims of creditors. Such payments made directly to the beneficiary 
must not be confused with payments of disability compensation of 
$20 per month made directly to the chief officer of a neuropsy- 
chiatric hospital under section 202 (7) of the World War veterans’ 
act of June 7, 1924, 48 Stat. 619, which do not come into the posses- 
sion of the beneficiary and do not cease to have the status of dis- 
ability compensation while the beneficiary remains an inmate of such 
institutions. See generally 27 Comp. Dec. 240. 

Accordingly, there would appear to be no legal objection to the 
payment by the disbursing officer of St. Elizabeths Hospital of the 
claim in favor of Mollie S. Jacobs for the sum of $413.50 from the 
funds to the individual credit of Arthur L. Maddox, based on the 
judgment of the municipal court of the District of Columbia. 


(A-19471) 
VETERANS’ BUREAU—INSURANCE—ESCHEAT 


The payment of war-risk insurance to the estate of the insured is authorized 
where no one within the permitted class was designated by the insured and 
there is a showing that there would be no escheat of the estate. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
October 27, 1927: 


I have your letter of August 4, 1927, wherein is submitted the 
question of authority to pay insurance to the estate of an insured 
veteran, deceased, in connection with a showing that he designated 
the payment to be made to his estate and by a will at or about a 
time immediately prior to his death bequeathed his estate to one a 
stranger in blood to him and not within the statutory permitted class 
for direct designation. 


Section 303 of the act of June 7, 1924, as amended by section 14 of 
the act of March 4, 1925, 43 Stat. 1310, provides: 


If no person within the permitted class be designated as beneficiary for yearly 
renewable term insurance by the insured either in his lifetime or by his last 
will and testament or if the designated beneficiary does not survive the insured 
or survives the insured and dies prior to receiving all of the two hundred and 
forty installments or all such as are payable and applicable, there shall be paid 
to the estate of the insured the present value of the monthly installments there- 
after payable, said value to be computed as of date of last payment made under 
any existing award: * * * Provided further, That in cases when the 
estate of an insured would escheat under the laws of the place of his residence 
the insurance shall not be paid to the estate but shall escheat to the United 
States and be credited to the military and naval insurance appropriation. This 
section shall be deemed to be in effect as of October 6, 1917. 
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The specific requirement of the enactment is that if the insured, 
either in his lifetime or by his last will and testament, has not des- 
ignated as beneficiary “ any person within the permitted class,” then 
“there shall be paid to the estate of the insured ” the value of the 
monthly installments thereafter payable. If the showing be that no 
one within the permitted class has been designated, then the insur- 
ance is payable to the estate, provided that there be a showing that 
in its distribution there be some one to take, so that the concluding 
proviso as to escheat be not applicable. In other words, the pay- 
ment to the estate is authorized if there be a showing that there 
would be no escheat of the estate. 


(A-20212) 
POSTAL SERVICE—REINSTATEMENTS AND TRANSFERS 


The Post Office Department has authority of law to reinstate or transfer 
employees from some other branch of the Postal Service, or the Government 
service generally, with the approval of the Civil Service Commission, to 
positions as clerks in first and second class post offices or carriers in the 
City Delivery Service and pay them initially upon reinstatement or transfer 
in the automatic salary grades above the minimum. 

Where the appointment of a reinstated or transferred employee is to the 
position of senior substitute clerk in a first or second class post office or 
of substitute carrier in the City Delivery Service, subsequent promotions 
through the automatic salary grades must be in accordance with the 
express terms of the statute, which would allow, for promotion putirposes, 
no credit for service in any position other than that of substitute clerk or 
carrier. 


Comptroller General McCarl to the Postmaster General, October 28, 1927: 


Consideration has been given to your letter of October 17, 1927, 
requesting decision of certain questions presented as follows: 


From time immemorial it has been the policy and practice of this depart- 
ment to authorize the transfer from the Post Office Department proper, or 
any bureau or branch thereof, or field service organizations under its juris- 
diction, classified persons there employed; to transfer classified employees 
from other executive departments of the Government, or field service branches 
thereof; and to reinstate former employees of the Post Office Service, having 
the necessary civil-service status, to positions in post offices. 

Under the provisions of the civil service act and section 1753 of the Revised 
Statutes and the Bxecutive orders issued thereunder, transfers to the Post 
Office Service and the classification of qualified persons as employees in post 
offices are authorized, and no employee is transferred to the Post Office Service 
from this or any other executive department, or from the Railway Mail Service 
or the rural mail service until a certificate authorizing such transfer shall 
have been issued by the Civil Service Commission. When such certificates of 
authority have been received by the department, the salary status of the 
employee is fixed and determined by the department in accordance with the 
previous experience of the employee in the Postal Service or departmental 
service, and the value of the service of such employee to the Post Office Service. 

As a rule most of the persons transferred to or reinstated in positions in 
post offices are eligible to appointment to or reinstatement in regular positions. 
As it is not known at the time, in a majority of instances, whether a regular 
vacancy exists in the post office, it is and for many years has been our practice 
to authorize the transfer or reinstatement of the employee as senior substitute, 
to receive a designated salary when a regular vacancy occurs to which the 
employee can be assigned. Whether the stipulated salary is at the first grade 
or higher, we do not consider the advancement of the senior substitute, in 
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these circumstances, a promotion, as intended and applied to substitute clerks, 
carriers, and laborers in post offices who have had no other civil-service status. 

Section 4 of the act of February 28, 1925, providing for the reclassification of 
postmasters and employees in the Post-Office Service provides, as follows: 

“Spec. 4. That clerks in first and second class post offices and letter carriers 
in the City Delivery Service shall be divided into five grades, as follows: First 
grade—salary, $1,700; second grade—salary, $1,800; third grade—salary, $1,900; 
fourth grade—salary, $2,000; fifth grade—salary, $2,100; * * * Provided 
further, That hereafter substitute clerks in first and second class post offices 
and substitute letter carriers in the City Delivery Service when appointed regu- 
lar clerks or carriers shall have credit for actual time served on a basis of one 
year for each three hundred and six days of eight hours served as substitute, 
and appointed to the grade to which such clerk or carrier would have progressed 
had his original appointment as substitute been to grade 1: And provided fur- 
ther, That clerks in first and second class post offices and letter carriers in the 
City Delivery Service shall be promoted successively after one year’s satisfactory 
service in each grade to the next higher grade until they reach the fifth 
grate’ ** 

As understood by this department, and as applied in practice for many years, 
the above-quoted provision of section 4 is held to be applicable only to those 
employees selected from registers of civil-service eligibles and appointed directly 
to a regular vacancy, or to those substitute employees selected from registers of 
eligibles and advancing to regular graded positions, so as to prevent such em- 
ployees from being placed in a higher grade than the first grade. 

As held and practiced by this department, the above-quoted provisions of law 
are not applicable in fixing the salaries either of persons transferred from this 
department, any of the bureaus or field-service organizations thereunder, or of 
employees transferred from other executive departments or field-service organi- 
zations thereunder, 

° ~ = * a ve 


In order, therefore, that we may proceed properly and legally, your opinion 
is requested as to whether this department is authorized to continue its present 
policies and practices to reinstate or transfer an employee in a status above 
grade one, in the following instances: 

1. Upon the transfer of a rural carrier or the reinstatement of a former rural 
carrier to a grade position in a post office, or upon exchange of positions between 
post-office employees and employees of the Railway Mail Service or the rural 
mail service. 


2. Upon the transfer or reinstatement of a railway mail clerk to a grade 
position in a post office. 

3. Upon the transfer to a post office of an employee of the Post Office Depart- 
ment proper, or any of the other executive departments, or field-service 
branches thereof, or the reinstatement of any such employee to a position in a 
post office. 


It is understood that your entire submission, including the three 
specific questions stated, relates exclusively to appointments by rein- 
statement or transfer, with the approval of the Civil Service Com- 
mission, to the positions of clerks in first and second class post offices 
or carriers in the City Delivery Service with initial salary rate upon 
reinstatement or transfer in automatic salary grades above the mini- 
mum, and that there is not involved appointments to positions in 
the Railway Mail Service or other branches of the Postal Service. 
What may be said hereinafter will be predicated upon such under- 
standing. 

Section 4 of the act of February 28, 1925, 43 Stat. 1059, above 
quoted, allocates the positions of clerks in first and second class post 
offices and letter carriers in the City Delivery Service into five salary 
grades with provision for automatic promotion “ successively after 
one year’s satisfactory service in each grade to the next higher grade 
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until they reach the fifth grade.” This provision affects. promotion 
only. There is no provision in the statute, nor in earlier statutes 
governing the payment of salary of postal employees, specifying the 
grade in which appointments shall be made as clerks in first and 
second class post offices or carriers in the City Delivery Service by 
reinstatement or transfer from other branches of the service. In 
fact, there is no express provision of law regulating the grade in 
which original appointments as clerks or carriers shall be made. 
Hence there is no requirement of law that reinstated or transferred 
employees must enter as a substitute clerk or carrier or in grade 1 of 
the automatic salary grades. See also act of July 28, 1916, 39 Stat. 
412, 416, and act of June 5, 1920, 41 Stat. 1045. 

However, as to persons first appointed to the Railway Mail Serv- 
ice, section 7 of the act of February 28, 1925, 43 Stat. 1061, 1062, 
specifically provides “All original appointments shall be made to the 
rank of substitute railway postal clerk.” The earlier act of May 27, 
1908, 35 Stat. 413, had provided “That hereafter railway postal 
clerks on entering the service shall receive the salary of the lowest 
grade.” See decision of May 25, 1925, 4 Comp. Gen. 993, 994, ques- 
tion and answer 2. The fact of this express provision in the statute 
controlling the original appointments in the Railway Mail Service, 
which has been held to govern appointments made by transfers from 
other branches of the Postal Service, is at least persuasive to show 
that the Congress intended no such limitation as to persons trans- 
ferred from other branches of the Postal Service, or even from other 
Government services, to the positions of clerks in first and second 
class post offices and carriers in the City Delivery Service. 

Section 161, Revised Statutes, authorizes the head of each depart- 
ment to prescribe regulations, not inconsistent with the law, for the 
government of his department, the conduct of its officers and em- 
ployees, etc. The Post Office Department under this provision of 
law has promulgated the following regulation appearing in the 
Postal Guide, July, 1927, page 60, paragraph 47: 


Vacancies in clerk and carrier grades—A vacancy in the clerical or carrier 
grades (that is, $1,700 to $2,100) may be filled by the appointment of a clerk 
or carrier at $1,700 plus credit for services actually performed as a classified 
substitute, except when the department authorizes the postmaster to fill it by 
reinstatement or transfer. * * * 


In the absence of any provision expressed or implied in the gov- 
erning statute or in the appropriation acts for the Post Office Depart- 
ment to the contrary, this regulation is proper, under which the 
initial salary grade of persons reinstated or transferred may be fixed 
by the administrative office, with the approval of the Civil Service 
Commission, above the minimum salary grade. 

Accordingly, the three specific questions submitted are answered 
in the affirmative, provided that the reinstatement or transfer is 
approved by the Civil Service Commission. 
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However, with reference to the third paragraph herein quoted 
from your submission, there would appear to be no statutory author- 
ity to advance a senior substitute through the automatic salary grade 
beyond that to which he “ would have progressed had his original 
appointment as substitute been to grade 1.” That is to say, if an 
employee is reinstated or transferred to the position of substitute 
clerk or carrier, his promotion thereafter through the‘automatic salary 
grades must be in accordance with the express terms of the statute, 
which would allow for promotion purposes no credit for service in 
any position other than that of substitute clerk or carrier. 


(A-20058) 
ADVERTISING—ACCEPTANCE OF OTHER THAN THE LOWEST BID 
Mere personal opinion unsupported by facts that supplies offered at a higher 

bid are of better quality and superior in material and workmanship to 
those offered at a lower bid is not sufficient justification for rejection of 
the lower bid. 

Acceptance of other than the lowest bid is not authorized simply because the 
supplies or materials offered are of a better quality than those offered 
by the lowest bidder unless the proposals requesting bids specified the 
quality required by the Government and advised prospective bidders that 


the question of quality would be a determining factor in the acceptance or 
rejection of the bids. 


Decision by Comptroller General McCarl, October 29, 1927: 

Capt. Harry Adamson, finance department, United States 
Army, on behalf of and as custodian of the retained accounts of 
Maj. Otto W. Gralund, requested by letter dated August 11, 1927, 
which was received September 29, 1927, review of settlement No. 
K-12321-W, dated February 1-28, 1927, disallowing $16.35 in the 
accounts of Major Gralund. The amount is the difference between 
the lowest bid and the accepted bid on 10 plate-glass mirrors, 20 
inches by 60 inches, and 5 gallons of liquid bronzing purchased from 
the Bennett Glass & Paint Co., under circular proposal 27-15, dated 
January 3, 1927 (W-268 Q. M. 30). 

It appears that under date of January 3, 1927, Joseph C. Kay, 
lieutenant colonel, Quartermaster Corps, acting as purchasing and 
contracting officer for the Quartermaster Corps, advertised for bids 
for furnishing supplies for the use of the United States Army at 
Fort Douglas, Utah, among which were certain plate-glass mirrors, 
20 inches by 60 inches, and 5 gallons of liquid bronzing. The bid of 
the Bennett Glass & Paint Co., the next highest of five bids received 
on the mirrors and the next lowest of seven bids received on the liquid 
bronzing, was accepted. 

The lowest bid on the mirrors was that of W. P. Fuller & Co. at 
$11.36 each, as against the accepted bid of $12.85 each, and the lowest 
bid on the liquid bronzing was that of the McMurtry Manufacturing 
Co. at 88 cents per gallon, as against the accepted bid of $1.35 per 
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gallon. Therefore the total amount paid for the two items in excess 
of the amount that would have been paid if the lowest bid in each 
case had been accepted was ($14.90+ $2.35) $17.25 instead of $16.35, 
the amount for which credit was disallowed. 

The reasons for acceptance of other than the lowest bid as to item 
8, the bronzing liquid, are stated on the abstract of bids as follows: 


Lowest bid on Item #8 rejected, good material can not be furnished at that 
price and inferior material is not satisfactory. 


The reasons for not accepting the lowest bid for item. No. 14, the 
plate-glass mirrors, as stated on the abstract of bids, are that: 


Lowest bid on Item #14 rejected. The mirrors furnished on the accepted 
bid will be far superior in material and workmanship to those of a lower price. 
The Bennett Glass & Paint Co. selects the glass, double silvers the mirrors, 
and paints them twice, whereas the ordinary mirror is silvered once and 
painted once. 


There appear to have been no particular specifications prescribed 
with which bidders were to comply, the advertisement merely re- 
questing bids on “liquid bronzing, 5 gallons” and “ mirrors, plate 
glass, 20 inches by 60 inches, 10 each.” 

It has been held in numerous decisions of this office and the former 
Comptrollers of the Treasury that the purpose of the statute requir- 
ing competition is primarily to give the United States the advantage 
of the lowest available price for the material or the service desired 
and presupposes the acceptance of the lowest bid conforming to the 
stipulated conditions. While in some cases there may be reasons 
sufficient for accepting other than the lowest bid, a higher bid may 
not properly be accepted and higher cost be thus paid unless the 
reasons for the rejection of a lower bid are of such material character 
as to fully warrant such action and support the higher amount to be 
paid. Competitive bidders as well as the public in general are con- 
cerned in the acceptance of the lowest bid, and if it appears that the 
rejection is upon insufficient facts there arises a proper question for 
the consideration of this office. 5 Comp. Gen. 330. 

It appears that the lowest bid for liquid bronzing was rejected” on 
the mere opinion of the purchasing officer that good material 
could not be furnished at that price. Something more is required 
than mere personal opinion unsupported by facts. The mere fact 
that liquid bronzing offered by a particular company is quoted at a 
higher price does not justify the assumption that it is of better quality 
than the bronzing offered at a lower price. Furthermore, there is no 
showing that the cheaper bronzing, even if inferior to that purchased, 
would not have met the particular requirement for which the 
purchase was made. 

The lowest bid for plate-glass mirrors was rejected apparently 
upon a mere assumption that the mirrors offered at the higher bid 
would be superior in material and workmanship. Nothing is sub- 
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mitted to justify such assumption. Neither is there any showing 
that the Government’s needs required a better mirror than that offered 
at the lower price. 

It is to be noted that in neither case were bidders required to fur- 
nish samples, nor was it otherwise indicated that quality of the 
articles or supplies would be made a determining factor in the accept- 
ance or rejection of the bids. 

In this connection attention is invited to decision of this office dated 
November 5, 1925, 5 Comp. Gen. 330, 331, wherein it was said: 


There is no doubt that it would not be in the interest of the United States 
to purchase supplies of an inferior grade or supplies as to which there is doubt 
as to their quality or durability. But there must be equality of bidding—all 
bids must be asked upon the same conditions to afford proper comparison of 
bids. The quality required for Government needs should he specified n order 
that all bidders may have equal opportunity to offer supplies or materials which 
meet the requirements so specified. That is, if quality is to be a determining 
factor in the acceptance or rejection of a particular bid, it must be so sitaved 
and bids not fully offering the quality specified are not required to be accepted, 
but if the quality specified is offered, a higher bid may not be accepted on the 
ground that it offers a better quality than that specified. 


As it appears from the record that the award, as to the two items 
here in question, was made in direct contravention of the decisions of 
this office, credit may not be allowed for any part of the payments 
made on account of said items. Accordingly, the amount of $135.25, 
instead of $16.35, will be disallowed in the settlement of the disburs- 
ing officer’s accounts. 


(A-20140) 
FEDERAL-AID HIGHWAYS—CONSTRUCTION OF BRIDGES 


Under the Federal highway aid statutes the distance covered by bridges of 

more than 20 feet of clear span should not be included in the length of 
the road in determining the maximum allowance for Government partici- 
pation of $15,000 per mile for road construction if, in addition, it is 
proposed to authorize such participation in the construction of the bridges 
up to the maximum of 50 per cent of the estimated cost thereof. 


Cqmptroller General McCarl to the Secretary of Agriculture, October 29, 1927: 

There is before this office for consideration whether the entire 
obligation sought to be imposed on the United States under amended 
contract A 4 pr—1278, project No. 323-D, Virginia, approved by the 
Secretary of Agriculture February 28, 1927, is authorized under the 
terms of the Federal highway aid acts. 

Under date of July 16, 1927, the Chief of the Bureau of Public 
Roads made the following report with regard to this project: 


This project is 10.53 miles in length and contains 3 bridges, each of more 
than 20 feet clear span, the latter aggregating 0.099 of a mile in length. The 
total estimated cost of the roadway portion is $470,283.17, the Federal aid on 
such portion being allotted in the amount of $157,950.00. The total estimated 


cost of the bridges is $58,966.62 and 50 per cent, or $29,483.81, Federal aid, 
has been credited to these bridges. 


It would appear, therefore, that the Secretary of Agriculture has 
approved Federal aid on this project, as follows: 
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Miles Estimated cost Federal aid 


10. 431 | $470,233.17} $157, 950. 00 
. 099 58, 966. 62 29, 483. 31 
10.53 | 529, 199. 79 187, 433. 31 


Section 11 of the act of November 9, 1921, 42 Stat. 214, provides: 


* * * ‘The Secretary of the Treasury shall thereupon set aside the share 


of the United States payable under this Act on account of such projects, 
which shall not exceed 50 per centum of the total estimated cost thereof 


* * * [Certain increases are authorized in public land states not here 
involved.] 


Paragraph 4 of section 4 of the act of June 19, 1922, 42 Stat. 660, 
amending earlier Federal highway aid acts, provides as follows: 


* * * and that the payments which the Secretary of Agriculture may 
make from any sums appropriated under the provisions of this Act or any Act 
amendatory thereof or supplementary thereto, after the fiscal year ending June 
30, 1923, shall not exceed $15,000 per mile exclusive of the cost of bridges of 
more than twenty feet of clear span; * * * (Certain increases are author- 
ized in public land states not here involved.] 


In so far as here applicable, under these statutes, Government 
participation in bridge construction of more than 20 feet of clear 
span is authorized up to a maximum of 50 per cent of the total cost 
without regard to mileage, and Government participation in road 
construction is limited to $15,000 per mile and not to exceed 50 per 
cent of the total cost. 

It appears that in determining the amount of Federal aid allow- 
able for road construction under the agreement herein considered, 
there was considered, not only the distance of the road proper, 10.431 
miles, but also the distance of the three bridges, 0.099 of a mile, or a 
total of 10.53 miles, at the rate of $15,000 per mile, or $157,950; 
whereas if the allowance had been based upon the length of the road 
proper, exclusive of the distance covered by the bridges of more than 
20 feet of clear span, it would have been $156,465, or $1,485 less 
than the amount allowed for road construction. The maximum of 
50 per cent of the total estimated cost of bridge construction has 
also been allowed. In other words, the bridge construction has been 
included in the computation twice; once in computing the distance 
of the road for the purpose of determining the maximum amount at 
$15,000 per mile, and once in computing the amount allowable for the 
bridges, the result being that the cost of the construction covered by 
the bridge exceeds 50 per cent of the total estimated costs, the maxi- 
mum authorized for Government participation. 

Under the plain terms of the statute the maximum Government 
participation in road construction at the rate of $15,000 per mile is 
to be computed “ exclusive of the cost of bridges of more than twenty 
feet of clear span.” It would appear, therefore, that the distance 
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covered by the bridges should not be included in the length of the 
road, and that Government participation in the construction of 
bridges of more than 20 feet of clear span was intended to be com- 
puted separate and distinct from that of the road proper. No com- 
putation is authorized that would obligate the Government to exceed 
the maximum of 50 per cent of the total estimated cost of any por- 
tion of the construction, except in certain public-land States where 
an increase is specifically authorized by law. Accordingly, the maxi- 
mum Government participation authorized on this project is $156,465. 

Total payments heretofore made on completed projects which 
included the distance covered by bridges of more than 20 feet of 
clear span as a part of the road distance, in accordance with the 
administrative view of the statute, will not be disturbed if otherwise 
legal and proper, but no future payments for road construction at 
$15,000 per mile, including the distance covered by bridges of more 
than 20 feet of clear span, will be authorized if 50 per cent of the 
total estimated cost of the bridge is also allowed. 


(A-20319) 


BONDS, INDEMNITY—PREMIUMS—DUPLICATE CHECKS 


Premiums on indemnity bonds necessary to obtain duplicates of lost, stolen, or 
destroyed Government checks do not constitute expenses for which reim- 
bursement may be made from public funds. 


Decision by Comptroller General McCarl, October 31, 1927: 

The B. G. Corporation requested October 12, 1927, review of set- 
tlement No. 050675, dated October 6, 1927, wherein was disallowed 
its claim for $78 as reimbursement for the premium paid for a bond 
of indemnity to the Government in the matter of issuance of a, 
duplicate check to cover Treasury check No. 61495, in the amount 
of $3,900, mailed to claimant on November 29, 1926, but never 
received. 

The facts appear to be as follows: 

On November 23, 1926, there were purchased from the claimant for 
use of the United States Army spark plugs amounting to $3,900. 
On November 29, 1926, Maj. D. W. Morey, F. D., United States 
Army, headquarters, McCook Field, issued and mailed to the claim- 
ant Treasury check No. 61495 in the amount of $3,900. It appears 
that the check never reached the claimant, who later applied for a 
duplicate check. Before receiving a duplicate check the claimant 
was required to file an indemnity bond, the premium thereon being 
$78. The claimant requests to be reimbursed for the premium paid 
on said bond, and in support of the claim states: 


We delivered our merchandise to the Government, for which the Govern- 
ment declined to pay us unless we secured a bond for a duplicate check. The 
Government claimed at the time that a check had been mailed to us, but we 
never received such check. Through no fault of ours, we were without the 








DECISIONS OF THE COMPTROLLER GENERAL 303 


use of those funds for five months in addition to the expenses for obtaining 
the bond. 


We would thank you to reconsider our claim, as there was no other way for 
us to obtain payment for our invoice. 


In a similar question considered by my predecessor, 27 Comp. Dec. 
727, 728, it was held: 

The expense incurred for premium on indemnity bond made necessary to 
obtain a duplicate of the lost, stolen, or destroyed check which had been issued 
in payment of the various charges under the contract was not an expense in- 
curred in the performance of the contract, but rather one incurred after the 
contract had been performed. It is not an expense for whic’ in my opinion 


the contracts authorize reimbursement, and you are advised, therefore, the 
payment of the vouchers submitted to you is not authorized. 


The check in the present case was duly issued and mailed to the 
claimant; and while it is unfortunate that it was never received by 
the claimant—if such be a fact—the loss of the check was no more 
the fault of the Government than of the claimant. The procedure 
under which the duplicate check was issued is prescribed by law, 
and any expense which claimant may have incurred in complying 
with the requirements of tae law must be borne by it. 

Upon review the disallowance must be and is sustained. 


(A-19969) 
RETIREMENT REFUNDS—SET-OFF—POSTAL SERVICE 


Ain administrative report alleging a former postal employee to be guilty of 
embezzlement and liable for collections upon a number of ec. o. d. packages, 
can not be accepted as establishing a prima facie case or warranting the 
withholding of any funds to the credit of the employee in the retirement 
fund, where the case has already been presented to a grand jury which 
failed to return an indictment, and a civil suit against the employee and 
surety has been dismissed for lack of any direct evidence, and the Post 
Office Department submits no real evidence of the employee’s responsibility 
for the Government’s losses. 


. Decision by Comptroller General McCarl, November 1, 1927: 

There is for consideration by this office the claim of James E. 
Bloys, former postal employee, for refund of the amount to his credit 
in the civil retirement fund which is reported by the Commissioner 
of Pensions to amount, with interest, to $269.94. The Post Office 
Department has asserted a claim against this sum, alleging the claim- 
ant to have been responsible for the loss or embezzlement of c. o. d. 
collections aggregating $1,211.87, and money-order fees amounting 
to $7.99. 

Claimant has filed a denial of any responsibility whatever for 
the losses, and the only evidence submitted by the Post Office Depart- 
ment is to the effect that claimant delayed for several days in a 
number of cases in turning in amounts collected from c. o. d. parcels 
from which the postal inspectors deduce that he made use of the 
funds so collected in the meantime and that he is also responsible 
for the collections for which the Government has been required 
to pay indemnity. 
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It appears that the matter was presented to a grand jury which 
failed to return an indictment. CivH suit was also instituted against 
the claimant and his surety in the United States District Court for 
the Northern District of Texas, At Law No. 3731, and was dismissed 
for failure to furnish any direct evidence of the responsibility of the 
claimant for the missing funds. The Solicitor of the Post Office 
Department, when advised of the decision of the lower court, recom- 
mended that no appeal be filed and that the case be closed, which 
was accordingly done. 

In view of the failure of the court proceedings, both criminal and 
civil, and the lack of any direct evidence of claimant’s responsibility 
for the missing funds, the administrative report can not be accepted as 
establishing a prima facie case, nor does it warrant the further with- 
holding from the claimant of the amount to his credit in the retire- 
ment fund. 


(A-20350) 


PROPERTY, PRIVATE—LOSS OF, WHILE BEING USED BY FOREST 
SERVICE 


There is no authority under the act of March 4, 1913, 37 Stat. 843, to reimburse 
an employee of the Forest Service for the value of his horse, which was 
used occasionally in the movement of his camp from place to place, where 
the horse had been turned out to graze and had been found dead lying on 
its back in a hole. 


Comptroller General McCarl to the Secretary of Agriculture, November 1, 
1927: 


There has been received your request of October 22, 1927, for 
decision whether payment is authorized under the act of March 4, 
1913, 37 Stat. 843, of $50 to J. P. Haley as reimbursement of the 
value of a horse which was being used by him as trail foreman of 
the Forest Service in moving his camp from place to place and which 
was found dead, lying on its back in a hole, the next day after hav- 
ing been turned loose to graze on the open range in the vicinity of 
the camp. 

The horse was hired under contract dated May 1, 1926, which is 
in terms identical to the contract of March 17, 1924, quoted in 
5 Comp. Gen. 326, and which need not be repeated here. The act of 
March 4, 1913, 37 Stat. 843, provided : 

That hereafter the Secretary of Agriculture is authorized to reimburse 
owners of horses, vehicles, and other equipment lost, damaged, or destroyed 
while being used for necessary fire fighting, trail, or official business, such 
reimbursement to be made from any available funds in the appropriation 
to which the hire of such equipment is properly chargeable. 

It appears that subordinate officials of the Department of Agri- 
culture in memoranda dated June 25 and June 30, 1927, have 
uttempted to distinguish the facts of the loss in this case from the 
facts considered in the decision in 5 Comp. Gen. 326, where it was 
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held that to authorize reimbursement, the loss must “have been 
caused by, and as a direct result of, the actual use in connection 
with the work for which hired.” It may be conceded, as argued in 
said memoranda, that it was more economical to the Government to 
keep this horse under continuous hire in the vicinity of the camp 
for use either in moving the camp or in going to possible fires than 
it would be to secure horses from the valley for each separate move, 
with consequent loss of two days’ time in securing and returning the 
horses and at a greater hire for short periods of time; also that the 
horse was in the use of the Forest Service while grazing on the range. 
In these respects the facts of this case differ from the facts considered 
in 5 Comp. Gen. 326, but said difference is not sufficient to bring the 
case within the requirements of the act of March 4, 1913, because in 
order to justify reimbursement under the said statute, the horse must 
have been lost, damaged, or destroyed “ while being used for neces- 
sary fire fighting, trail, or official business.” It would appear to be 
obvious that the “ necessary fire fighting, trail, or official business ” 
use of the horse must be the proximate cause of the loss before reim- 
bursement therefor is authorized. Here, at best, the fact that the 
horse was used to occasionally move the camp and to go to occasional 
fires was but a remote cause of the loss. The lying down of the 
horse to roll and the falling into the hole from which it could not 
extricate itself was not a proximate result of use of the horse in “ fire 
fighting, trail or official business.” Such a loss might have happened 
at any time and is damnum absqui injuria. The Government can not 
under the statute here involved become an insurer against any and 
all loss of or damage to the animals or property while in its custody. 

In view of the foregoing, your question must be, and is, answered 
in the negative. 


(A-19367) 
RETIREMENT DEDUCTIONS—SET-OFF—RELATIONSHIP OF SURETY 


It is legal and proper for the Government, through administrative offices, to 
first apply all available assets in its possession, including both unpaid 
salary and amount in the retirement fund, belonging to a defaulting officer 
or employee, toward liquidation of the indebtedness, before resorting to its 
remedy under the bond of the officer or employee. 7 Comp. Gen. 136, 
distinguished. 


Comptroller General McCarl to the Secretary of the Interior, November 2, 

1927: 

Reference is made to your letter of July 27, 1927, requesting 
decision whether the amount of $196.94 in the civil retirement fund 
to the credit of Kenneth S. Macbeth, formerly a postal employee, 
may be applied as requested by the Post Office Department toward 

6752°—28——20 
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payment of his indebtedness to the United States on account of 
embezzlement of Government funds amounting to $351.50. The 
former employee was convicted and is now serving sentence. 
Through his brother and attorney, the former employee has resisted 
the offset for the reason, among others, that it was understood the 
amount due the Government had been paid by the bonding company. 

Under date of September 7, 1927, the chief inspector of the Post 
Office Department made the following report to this office: 


Receipt is acknowledged of your letter, No. A-19367, dated August 29, 1927, 
with reference to the claim of the Post Office Department for $196.94 retirement 
fund deductions due Kenneth 8S. Macbeth, formerly a chauffeur-carrier at 
Baltimore, Md. 

In reply, I have to state that the inspector who investigated this case re- 
covered only $108.51 from the sureties on the bond of Macbeth to apply on 
the total of $351.50 due the Government, inasmuch as it was anticipated that 
the items of $196.94 due the former employee in the retirement fund and $46.05 
as final salary would be set-off to apply on the losses to the Government for 
which he was held responsible. The item of $108.51 was transmitted by the 
surety company under date of June 15, 1927, and deposited to the credit of 
the money-order account of the postmaster at Baltimore, Md., on instructions of 
this office, Certificate of Deposit No. 28941, dated August 16, 1927, covering the 
transaction. It will be readily apparent, therefore, that the surety company 
has no claim to the amount due the former employee in the retirement fund. 

With respect to the last question raised in your letter, I have to state that 
the practice of the department is, in making demand on surety companies, to 
allow them credit for any money due their principal in the hands of the Gov- 
ernment which may be set-off against an amount otherwise due from the prin- 
cipal to the department. This arrangement, of course, presupposes that should 
it be determined subsequently that the contemplated set-off can not properly 
be made, the surety will be called upon to make further settlement accordingly. 


In decision of August 22, 1927, A-18794, 7 Comp. Gen. 136, it was 
held as follows: 


* * * The only theory upon which a surety would have a legal claim for 
payment from the United States of moneys due a defaulting principal as an 
Officer or employee of the Government would be that the surety by making good 
the amount of the principal’s shortage would be subrogated to the right of the 
Government with respect to any amount otherwise due from the Government 
to the principal. No such right of subrogation can be recognized in such a 
case as is here presented for the reason that under the provisions of section 14 
of the act, supra, the funds here involved are not assignable either in law or 
equity, or subject to execution, levy, or attachment, garnishment, or other legal 
process. Admittedly, the United States is not indebted to the surety on account 
of the payment made by the surety to the United States pursuant to the terms 
of the bond. Such indebtedness as there may be in the matter is that of Wilson 
to the surety and under the terms of the act of May 22, 1920, supra, his re- 
tirement deductions can not be used to satisfy that indebtedness, either in 
whole or in part. 


The prior decision is quoted in order that same may be distin- 
guished from the present case. While, as held in the quoted decision, 
it would be unlawful to reimburse a surety from the amount to the 
credit of an officer or employee in the retirement fund for the amount 
paid to the Government by the surety to make good the loss sustained 
by the Government on account of the default of such officer or em- 
ployee, it is legal and proper for the Government, through adminis- 
trative offices, to first apply all available assets (including both un- 
paid salary and amount in retirement fund) of the defaulting officer 
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or employee in its possession toward liquidation of the indebtedness, 
before resorting to its remedy under the bond of the officer or em- 
ployee. See 2 Comp. Gen. 579; 4 Comp. Gen. 112. Such action is 
not properly classed as a credit to the surety in advance as stated by 
the Post Office Department, but as an application of assets already 
under the control of the Government. If such assets are insufficient 
in amount, then, necessarily, the surety must be called upon for any 
difference between the assets and the amount of the indebtedness, and 
upon payment by the surety of such difference there should not be 
given any release that would preclude further collection from the 
surety in the event it subsequently should be determined that the 
funds administratively applied in reduction of the indebtedness were 
not available for such application. 

You are authorized, therefore, to cause the full amount of $196.94 
to the credit of Kenneth S. Macbeth in the retirement fund to be 
applied in the settlement of the claim of the Post Office Department 
in accordance with the practice heretofore obtaining. 


(A-19657) 


REWARDS, INFORMERS’—PROHIBITION ENFORCEMENT 


An employee of the Prohibition Bureau whose duty it is to furnish said bureau 
with information of violations of the prohibition law is not entitled to the 
informer’s reward provided for in section 619 of the tariff act of 1922, 
42 Stat. 988, for reporting to the customs officials the activities of an 
airplane engaged in rum running. 


Comptroller General McCarl to the Secretary of the Treasury, November 2, 

1927: 

Reference is had to your letter dated August 18, 1927, file 92883, 
transmitting the department’s file relative to the claims filed by 
Edward McAuld under section 619 of the tariff act of 1922, 42 Stat. 
988, for compensation as informer in connection with the seizure of 
a seaplane at Miami, Fla., on May 5, 1926, with request for decision 
as to whether payment of said claim is authorized in view of the 
fact that at the time the information resulting in the seizure of the 
airplane was furnished the claimant was a contract employee of the 
Prohibition Department of the Treasury. The record shows that on 
the 1st day of April, 1926, the claimant entered into a contract with 
the Prohibition Service to furnish said service with information re- 
garding violations of the national prohibition act for the considera- 
tion of $5 per day. This contract was for the period from April 1, 
1926, to June 30, 1926, and payment thereunder was made on May 4, - 
1926, for the period from April 1, 1926, to April 30, 1926. It further 
appears that some time during the period from April 1 to May 5, 
1926, the claimant furnished the customs officials with information 
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regarding the movements of an airplane engaged in rum running 
as a result of which said plane was seized on May 5, 1926, by the 
customs officials. Claim was thereupon filed under section 619 of 
the tariff act of 1922, supra, reading as follows: 


Award of compensation.—Any person not an officer of the United States who 
detects and seizes any vessel, vehicle, merchandise, or baggage subject to 
seizure and forfeiture under the customs laws and who reports the same to 
an officer of the customs, or who furnishes to a district attorney, to the Secre- 
tary of the Treasury, or to any customs officer original information concerning 
any fraud upon the customs revenue, or a violation of the customs laws perpe- 
trated or contemplated, which detection and seizure or information leads to a 
recovery of any duties withheld, or of any fine, penalty, or forfeiture incurred, 
may be awarded and paid by the Secretary of the Treasury a compensation 
of 25 per centum of the net amount recovered, but not to exceed $50,000 in any 
case, which shall be paid out of moneys appropriated for that purpose. For the 
purposes of this section, an amount recovered under a bail bond shall be deemed 
a recovery of a fine incurred. 


It thus appears that the furnishing of the information for which 
the instant claim is filed was required of the claimant in his capacity 
as an employee of the Prohibition Department, the plane being en- 
gaged not only in violating the tariff laws but also in violating the 
prohibition laws. 

The compensation paid under his contract covered his services 
in furnishing information to the prohibition officers and not only 
is he precluded from receiving the informer’s reward provided for 
in the tariff act because he was an employee or officer of the United 
States for the time being, but he could not, by dereliction of duty 
in not reporting the matter to the prohibition officials but reporting 
it to the customs officials instead, obtain extra compensation thereby. 
Payment of the claim is not authorized. 


(A-20804) 
MEDICAL TREATMENT—PRIVATE—WORLD WAR VETERANS 


Under section 202 (9) of the World War veterans’ act of June 7, 1924, 43 Stat. 
620, as amended by section 8 of the act of March 4, 1925, 43 Stat. 1307, 
World War veterans entitled to medical or hospital treatment of a service- 
connected noncompensable disability, may be reimbursed for periods on 
and subsequent to June 7, 1924, and not in excess of one year prior 
to filing claim, for treatment procured through private sources in an 
emergency when no Veterans’ Bureau facilities were feasibly available, 
on the same basis as beneficiaries in receipt of disability compensation. 
Emergency dental treatment contemplates only the relief of pain. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
November 2, 1927: 


Consideration has been given to your letter of October 19, 1927, 
requesting decision of questions presented as follows: 


A question has arisen as to the authority of this bureau to make reimburse- 
ment under section 202, paragraph 9, of the World War veterans’ act as 
amended for the cost of emergency medical and dental treatment of non- 
compensable service connected disabilities. 
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In this connection, there are submitted the facts in the case of Lester G. 
Blais, C-—1346761. It appears that this claimant was separated from the 
military service on June 2, 1919, and that he filed claim on January 7, 1925, 
on account of the disability, trench mouth, and for certain other disabilities. 
The claimant was rated on March 23, 1925, as entitled to treatment and pros- 
thesis without compensation under section 202, paragraph 9, of the act as 
amended on account of Vicents angina. Subsequent ratings were made con- 
firming the rating of service connection for this disability, and he was held to 
be entitled to dental treatment, but was not held to be compensable because the 
disability was rated as less than ten per cent. 

The claimant secured unauthorized dental treatment during the period 
from October 20, 1924, to February 24, 1925, and a claim for reimbursement 
has been submitted in the amount of $15 in favor of the claimant and $10 
in favor of Dr. J. A. Hanson covering the entire cost of services rendered 
by Dr. Hanson. The claim has been considered by the acting medical director, 
and the following finding has been made: 

“(a) The claimant has a service connected dental disability; namely, Vin- 
cent’s disease of a noncompensable degree as evidenced by the rating sheet at- 
tached, dated March 29, 1927. 

“(b) The claimant received the emergency dental relief for this service 
connected disability, Vincent’s disease, consisting of chromic acid spays (40) 
as treatment for this service connected disability as evidenced by Dr. Hanson’s 
affidavit, dated January 15, 1926: ‘Upon physical examination I found the 
following: Membranes on gums between teeth, fetid breath. Ulcers very 
painful to touch. Sore throat and general malais. I diagnosed the injury as 
Vincent’s disease.’ 

“(c) That at the time this treatment was rendered bureau facilities were 
not feasibly available. 

“(d) That the treatment rendered, namely, chromic sprays, under dates of 
October 20-November 6, 1924, daily except Sunday, also November 10, 17, 19, 
20, 22, 24, and 28, December 1, 2, 5, 8, 10, 22, 27, 1924, January 5, 9, 14, 19, 23, 
1925, and February 2, 10, 23, and 24, 1925, and the extraction of ‘right upper 
first bicuspid and second molar and upper left second molar’ under date of 
February 4, 1925, was of an emergency nature. The scaling and prophylaxis 
are not considered emergency treatment. 

“(e) That the fee charged for the chromic-acid sprays rendered in the 
emergency treatment of Vincent’s disease in the amount of $0.50 per spray is 
considered fair and reasonable and that a charge of $3.00 for the three extrac- 
tions mentioned in the foregoing paragraph is considered reasonable and just 
for this emergency treatment rendered.” 

The vouchers have been considered and have been recommended for approval 
by the acting medical director, following the provisions of bureau regulation. 
(Regulation No. 117.) 

As previously stated, the question has been raised as to whether reimburse- 
ment may be made particularly in view of certain decisions of the Comptroller 
General. (Decisions of Comptroller General A. D. 7682, October 31, 1923; 
A 6546, December 30, 1924; A 7583, March 12, 1925; A 12553, February 23, 1926; 
A 14521, June 17, 1926; A 17489, March 2, 1927.) These decisions in effect 
state that the right to reimbursement as a beneficiary of the Veterans’ Bureau 
is incident only to the award of disability compensation. However, it will be 
noted that these decisions have reference to cases in which the services for 
which reimbursement is claimed were rendered prior to June 7, 1924. 

In this connection, reference may be made to the specific language of section 
202, paragraph 9, of the World War veterans’ act as amended. This section 
relates to service connected noncompensable disabilities, and the last proviso 
of said section provides in effect that when an emergency develops or has 
developed requiring immediate treatment or hospitalization on account of such 
injury or disease, and no bureau facilities are or were then feasibly available 
and in the judgment of the director delay would be or would have been 
hazardous, the director is authorized to reimburse such beneficiary the reason- 
able value of such service rendered from sources other than the bureau. This 
statutory provision for reimbursement by its language clearly appears to relate 
to those cases where the claimant is suffering from a service connected dis- 
ability of noncompensable degree. Prior to this enactment reimbursement for 
unauthorized medical expenses was authorized in compensable cases by the 
decisions of your office and under the practice of this bureau. Therefore, this 
statutory provision for reimbursement by its language and by its incorporation 
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as a part of section 202, paragraph 9, of the act as amended would appear 
to be authority for the reimbursement in noncompensable service connected 
disabilities where the other requirements of the statute have been met. 

In this connection, the following specific questions are submitted for your 
consideration and decision : 

(a) Whether or not the decisions of your office are applicable in all claims 
for reimbursement covering unauthorized treatment procured in ignorance of 
rights or emergency or only such claims as involve treatment prior to June 7, 
1924. 

(bo) Whether section 202 (9) of the World War veterans’ act as amended 
contains authority to make reimbursement or payment for the cost of emergency 
medical treatment of noncompensable service connected disabilities. 

(c) Whether if section 202 (9) of the World War veterans’ act as amended 
authorizes reimbursement for emergency medical treatment of noncompensable 
service connected disabilities after June 7, 1924, the bureau is limited to the 
retroactive period of one year prior to filing claim under section 210 in making 
such reimbursement, or can reimbursement be made prior to that date? 

(d) Whether dental treatment is in the same category as medical treatment 
within the meaning of the foregoing decisions. 


Section 10 of the World War veterans’ act of June 7, 1924, and as 
amended by the act of July 2, 1926, 44 Stat. 790, imposes the re- 
sponsibility upon the Director of the Veterans’ Bureau for the proper 
medical and hosptial care of persons entitled thereto under the pro- 
visions of the act, and he is therein authorized to utilize governmental 
facilities other than those under the Veterans’ Bureau, and, in addi- 
tion thereto, if and when necessary, he is authorized to make arrange- 
ments for hospitalization through other means, such as contracts with 
State, municipal, or, in exceptional cases, private hospitals. 

Subparagraph (3) of section 202 (act of July 2, 1926, 44 Stat. 
795) and subparagraph (6) of the same section (act of June 7, 1924, 
43 Stat. 619, as amended by the act of March 4, 1925, 43 Stat. 1306) 
authorize medical and hospital treatment as incident to the receipt of 
disability compensation. 

Subparagraph (9) of the same section (act of June 7, 1924, 43 
Stat. 620, as amended by section 8 of the act of March 4, 1925, 43 
Stat. 1307), with which we are particularly concerned herein, pro- 
vides as follows: 
In addition to the care, treatment, and appliances now authorized by law, 
said bureau shall also provide, without charge therefor, hospital, dental, medical, 
surgical, and convalescent care and treatment and prosthetic appliances (includ- 
ing such dental appliances as may be found reasonably necessary by the 
director) for any member of the military or naval forces of the United States, 
not dishonorably discharged, disabled by reason of any wound or injury 
received or disease contracted, or by reason of any aggravation of a preexisting 
injury or disease, specifically noted at examination for entrance into or 
employment in the active military or naval service while in the active military 
or naval service of the United States on or after April 6, 1917, and before 
July 2, 1921: Provided, That the wound or injury received or disease contracted 
or aggravation of a preexisting injury or disease, for which such hospital, 
dental, medical, surgical, and convalescent care and treatment and prosthetic 
appliances (including such dental appliances as may be found reasonably 
necessary by the director) shall be furnished, was incurred in the military or 
naval service and not caused by his own willful misconduct: Provided, That 
where a beneficiary of the bureau suffers or has suffered an injury or con- 
tracted a disease in service entitling him to the benefits of this subdivision, 


and an emergency develops or has developed requiring immediate treatment or 
hospitalization on account of such injury or disease, and no bureau facilities 
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are or were then feasibly available and in the judgment of the director delay 
would be or would have been hazardous, the director is authorized to reimburse 
such beneficiary the reasonable value of such service received from sources other 
than the bureau. 


Subparagraph 10 of the same section (act of June 7, 1924, 43 Stat. 
620, as amended by the acts of March 4, 1925, 43 Stat. 1307, and 
July 2, 1926, 44 Stat. 796) provides for hospitalization of veterans 
of any war, etc., without regard to the nature or origin of their 
disability. 

Review of these statutory provisions discloses that there are three 
general classes of medical and hospital treatment authorized, viz: 

(1) As incident to receipt of disability compensation. 

(2) For service-connected noncompensable disabilities not inci- 
dent to any other benefits under the statute. 

(3) Veterans of any war, etc., for any disease or disability, with- 
out regard to the nature or origin thereof. 

It has been repeatedly held that medical and hospital treatment 
under the war risk insurance acts and the World War veterans’ act 
was to be furnished in kind primarily through governmental agencies 
and subsequent to authorization by the Veterans’ Bureau. This is 
equally applicable to all three classes of treatment. But the statute 
clearly recognizes that under certain circumstances the first two 
classes of treatment may be furnished through other than govern- 
mental facilities. The third class is, generally speaking, a service 
authorized to be furnished only in kind through governmental 
facilities. 

Notwithstanding the absence of any express provision of law, well- 
established precedent of this office recognized, for periods prior to 
June 7, 1924, that in the first class of treatment, viz, when given 
beneficiaries incident to the receipt of disability compensation, reim- 
bursement was authorized for treatment procured through private 
sources in an emergency or in ignorance of rights to governmental 
treatment. This right was never recognized as to the second or third 
class of treatments. Because the provision of subparagraph (9) of 
section 202, above quoted, recognized only emergency claims, igno- 
rance of rights to governmental treatment is no longer considered 
for periods subsequent to June 7, 1924, as a proper basis for any 
reimbursement claim. (See 5 Comp. Gen. 655.) As the statutory 
provision which now expressly recognizes reimbursement claims for 
treatment procured through private sources in an emergency when 
Veterans’ Bureau facilities are not feasibly available is found in 
the subparagraph authorizing the second class of treatment, it is 
clear that persons entitled to treatment of that class—that is, for a 
service-connected noncompensable disability—may be reimbursed 
for treatment procured through private sources in an emergency, 
when no Veterans’ Bureau facilities were feasibly available, on the 
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same basis as beneficiaries in receipt of disability compensation. 
But as the right has never been recognized for periods prior to June 
7, 1924, with respect to the second class of treatment, there would 
appear to be no legal basis now for allowing claims of this character 
for any periods prior to that date. 

The specific questions submitted will be answered in the order 
stated : 

(a) This question has been answered in the general statements 
hereinbefore made. 

(6) Yes. 

(c) Yes. Reimbursement in the first and second classes of treat- 
ment should be on the same basis. It would be unreasonable to 
suppose that the Congress would have intended to grant a greater 
privilege with respect to medical and hospital treatment to be given 
to veterans whose disabilities are noncompensable than to veterans 
whose disabilities are compensable. 

(d) Yes. In this connection, however, it has been held that emer- 
gency dental treatment contemplates only the relief of pain. (3 
Comp. Gen. 248, 250.) 

In the case of Lester G. Blais the facts submitted disclose that he 
had a service-connected noncompensable disability; that he received 
emergency dental relief, the nature of which as described would rea- 
sonably appear to have been for the relief of a painful condition; 
that the period involved—October 20, 1924, to February 24, 1925— 
was less than one year prior to the rating made on March 23, 1925, 
and consequently one year prior to filing of claim; that the entire 
period was subsequent to June 7, 1924; and the Veterans’ Bureau has 
found that no bureau facilities were feasibly available. 

On the basis of your submission reimbursement of the necessary 
expenses incurred for the emergency treatment would be authorized. 





(A-20358) 


APPROPRIATIONS—PURCHASE OF FURNITURE AND OFFICE 
EQUIPMENT—TREASURY DEPARTMENT 


The appropriation “ Enforcement of narcotic and national prohibition acts, 
1927,” is not available for the purchase of rugs, carpets, desks, and 
chairs for the office of an assistant Secretary of the Treasury or for any 
other office in the Treasury Department at the seat of government. The 
act of August 23, 1912, 37 Stat. 414, prohibits the procurement of such fur- 
niture and office equipment under any appropriation other than the appro- 
priations made for the contingent expenses of the Treasury Department. 


Comptroller General McCarl to the Secretary of the Treasury, November 7, 
1927: 


There have been brought to my attention certain payments aggre- 
gating $1,324.42 made in November, 1926, under the appropriation 
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“Enforcement of narcotic and national prohibition acts, 1927,” by 
J. L. Summers, disbursing clerk of your department, on vouchers 
81715, 81717, 81731, and 81782 for the purchase of rugs, carpets, desks, 
and chairs for the office of an assistant Secretary of the Treasury. 

Credit for these items was suspended in settlement K-9376-T, for 
explanation as to the reason why such purchases were not made under 
the appropriations for the contingent expenses of the Treasury De- 
partment. In reply there has been received letter dated August 29, 
1927, from the chief clerk of the Treasury Department in which it is 
stated in part as follows: 


It may be said in this connection that, owing to the upset condition of the 
prohibition headquarters organization at the time of the purchase of this 
equipment, General Andrews was virtually performing the duties of Prohibi- 
tion Commissioner and was personally actively directing the functions of pro- 
hibition enforcement. As an illustration, it may be mentioned that the super- 
visor of wine control functioned in the office of the Assistant Secretary, and a 
force of prohibition employees was on duty here. The equipment was, there- 
fore, actually purchased for use in connection with the enforcement of prohi- 
bition and was so used. Practically all of the more important prohibition 
business was conducted in the office of Assistant Secretary Andrews, dozens of 
callers from the outside and from the Prohibition Bureau and field service 
being received daily. 

Attention is also invited to the fact that for a number of years the only 
amount appropriated in the contingent appropriations for the purchase of car- 
pets, linoleum, rubber matting, and like materials, has been $500 per annum. 
It is obvious that Congress never intended this particular appropriation to 
be responsible for the purchase of carpets, rugs, etc., for the entire Treasury 
activities, particularly by virtue of the fact that authorization has been granted 
and money appropriated in all of the large activities from which purchases of 
this kind could be made. 

The contingent appropriation for carpets, so called, has not been used for 
many years for purchases of this character for various oflices such as the office 
of the Supervising Architect, the Bureau of Internal Revenue, the Publie Debt 
Service, and the Prohibition Service. From the contingent appropriation we 
must pay for repairs as they are needed, as well as special cleaning, which 
has left a very small amount to take care of absolute needs in a number of 
offices where they have no authority or appropriation to enable them to make 
separate purchases but depend on the chief clerk’s appropriation. These in the 
main are the office of the Comptroller of the Currency, the office of the Treasurer 
of the United States, the Secret Service, the disbursing clerk, the Mint Bureau, 
the Bureau of Customs, the Coast Guard, the division of bookkeeping and 
warrants, the appointment division, and so on. 


With reference to the last paragraph just quoted it is not under- 
stood how there could have been such a practice as therein indicated 
in view of the fact that the appropriations made for the contingent 
expenses of the Treasury Department are made for all such expenses 
in connection with the several bureaus and branches of that depart- 
ment at the seat of government. Such a practice is clearly illegal 
and unauthorized. 

The fact that the duties of Assistant Secretary Andrews consisted 
mainly in the conduct of business of the Prohibition Unit at the time 
the items were purchased is not a sufficient justification for the fur- 
nishing and equipping of his office at the expense of the prohibition 
appropriation, 
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The act of August 23, 1912, 37 Stat. 414, provides: 


* * * and hereafter there shall not be purchased out of any other fund 
any article for use in any office or bureau of any executive department in 
Washington, District of Columbia, which could be purchased out of the ap- 
propriations made for the regular contingent funds of such department or of 
its offices or bureaus. 


The purchases here in question were made in direct contravention 
of the plain provisions of law quoted, and, therefore, this office must 
disallow credit in the accounts of the disbursing officer for the pay- 
ments made therefor. 


(A-19153) 
MEDICAL TREATMENT—NAVAL OFFICER ON LEAVE 


Where an officer of the Navy becomes ill while on leave of absence and the 
unexpired portion of his leave of absence is revoked, the officer is not on 
duty within the meaning of section 1586, Revised Statutes, and payment 
from public funds for medicines and medical attendance procured from 
civilian sources is not authorized. 


Comptroller General McCarl to the Secretary of the Navy, November 8, 1927: 
There has been received your letter of July 8, 1927, as follows: 


In your decision of April 26, 1926 (5 Comp. Gen. 862), it was held that 
Chief Gunner Edward §8. Tucker, U. 8. Navy, was not entitled to reimburse- 
ment for expenses for civilian medical and hospital treatment while in a 
civilian hospital at Pasadena, California, from October 28 to December 2, 1924. 
Your decision in this case was based upon a number of points in regard to 
which it is not desired to raise any question and accordingly the present letter 
is not intended as an appeal from that decision in so far as the specific case of 
Chief Gunner Tucker is concerned. However, the decision contains language 
from which it might be implied that an officer on leave who is taken ill and is 
out of reach of naval medical and hospital facilities can not, by the issuance 
of timely and proper orders, be placed on a duty status so as to permit of the 
authorization of civilian medical or hospital treatment as may be required. 

It is the opinion of the Navy Department that so broad an interpretation as 
that mentioned above was not intended by the decision in question for the rea- 
son that such an interpretation would deny to the department the power of 
supervision over the welfare of officers who were taken ill while on leave. 
It is the view of this department that for many reasons, including the possi- 
bility of prospective retirement and reasons of military exigency, the welfare 
of an officer who is taken ill while on leave is a matter of considerable concern 
to the Navy Department. Accordingly it would seem that, in proper cases and 
under proper regulations, this department could properly revoke the leave of 
an officer who is taken ill, thus returning such officer to a duty status, and 
authorize the procurement of civilian medical or hospital treatment in the 
event that naval treatment is clearly out of the question. For example, it has 
been held on various occasions that where specific instructions of a command- 
ing officer or other senior officer present are issued, revoking leave previously 
granted to an enlisted man and authorizing the procurement of civilian medical 
or hospital treatment in his case, such action operates to restore the enlisted 
man concerned to a duty status (12 Comp. Dec. 566; 19 id, 382; 24 id. 323; 
2 Comp. Gen. 788; Comp. Gen. MS. Jan. 11, 1927, No. A-448). 

In expressing the above view the Navy Department is not unmindful of the 
provisions of section 1586, Revised ‘Statutes, to the effect that expenses incurred 
by an officer of the Navy for medicines and medical attendance shall not be 
allowed unless incurred when he is on duty, and the medicines could not have 
been obtained from naval supplies, or the attendance of a naval medical physi- 
cian could not have been had. However, it is not believed that the issuance of 
orders, under the circumstances and in the manner contemplated in the pre- 
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ceding paragraph, revoking the leave of an officer who is taken ill constitutes 
an attempt to evade the requirements of the above statute, but rather it is 
considered that such order is a bona fide effort of the Navy Department to 
discharge its proper obligations both toward the sick officer and the service 
and may properly be said to place such officer on a duty status within the 
meaning of section 1586, Revised Statutes. 

In view of the above this department contemplates issuing to the service the 
following instructions: 

“When an officer on authorized leave becomes ill and requires medical atten- 
tion for his illness, he should communicate that fact to his commanding officer, 
or other senior officer present, who shall thereupon revoke the unexpired portion 
of such officer’s leave of absence, and restore him to duty, and direct that he 
report back to his ship, station or other naval activity, for such duty, provided 
he is -physically able to travel without seriously endangering his health. In 
the event that the officer is unable to travel without seriously endangering his 
health he will not be required to report to his ship or other station until suf- 
ficiently recovered for such travel, and during such period he shall be consid- 
ered on duty within the meaning of section 1586 of the Revised Statutes.” 

I would appreciate an expression of your views with respect to the above, 
and any suggestions you may have to make in regard thereto, 


It is possible that officers and enlisted men of the Navy by their 
acceptance of office or enlistment therein have so far subordinated 
their personal preferences in the matter of medical treatment that 
it is competent for the Secretary of the Navy to control or supervise 
the medical treatment they may procure. It is not understood, 
however, that such supervision has been exercised, and that except 
possibly in case of contagious diseases and insanity, officers and en- 
listed men so desiring are permitted to procure, at their own expense, 
such character of medical treatment as they may prefer. But the 
cases that have been considered and wherein it was held the expenses 
of medical treatment were not chargeable to the United States, have 
not been cases where the department has exercised such control or 
supervision; they have all been cases where the officer or man has 
selected his own practitioner and it has been attempted to transfer 
the charge for such services to the United States by the expedient 
of revoking a leave of absence. The difficulty likely arises by the 
view prevalent among officers and enlisted men of the Navy that 
they have a vested right to medical treatment at all times by or at 
the expense of the United States and this view seems to be based 
upon the case of United States v. Jones, 18 Howard 92, decided by 
the Supreme Court in the December term, 1855. That the facts of 
the case and the reasoning of the court may be clearly comprehended 
the majority opinion is quoted at length: 

The defendant is a lieutenant in the Navy of the United States. In December, 
1851, he was in Paris, on leave of absence, and was severely and dangerously 
wounded by accident, during the emeute or revolutionary outbreak in that 
month. In July, 1852, he was placed by the Secretary of the Navy on special 
duty for the collection of information relative to the steam navy of France. 
Afterwards, in August, 1852, the sum of one thousand dollars was transmitted 
to him by the Secretary of the Navy with orders to apply it “to discharge 


the expenses attending the injuries received by him in Paris.” It is admitted 
that this money was disbursed according to the orders of the Secretary. The 
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accounting officers of the Treasury have charged the amount so disbursed by 
the defendant against him on his pay account, “and have refused to recognize 
the authority of the Secretary of the Navy in the premises.” 

The reason alleged for this refusal by the accounting officer is, that by his 
construction of the second section of the act of 3d of March, 1835, c. 27, the 
Secretary of the Navy had no authority to make such appropriation of the 
funds of the Government in his hands. The act, so far as it is material, is in 
these words: “That the yearly allowance provided in this act is all the pay, 
compensation, and allowance which shall be received under any circumstances 
whatever by any such Officer,” &c. 

Notwithstanding an opinion of a late Attorney Genera! to the contrary, the 
accounting oflicer “ entertains no doubt” that the expenses attending the medi- 
eal treatment of a sick or disabled officer or seaman are among the “ allow- 
ances” prohibited by this act, and has consequently felt bound to repudiate 
the Secretary's construction of the law, and his opinion as to the powers 
and duties of his department. 

For the purpose of this case, however, it will not be necessary for the court 
to decide between these discordant opinions as to what things come within 
the category of “ allowances,” according to the true intent and meaning of the 
act of Congress. 

It is the peculiar province and duty of the Navy Department to provide 
medical stores and attendance for the oflicers and seamen attached to that 
service. It may truly be said, also, to enter into the contract of the Government 
with persons so employed by them. For this purpose, a bureau of medicine 
is attached to this department, and numerous medical officers appointed. The 
law, moreover, exacts from every officer and seaman a monthly contribution 
from their wages to make provision for the sick and disabled. These contri- 
butions are applied, under the supervision of the President, to the erection and 
maintenance of marine hospitals, and similar institutions for the benefit of 
seamen. 

The exigencies of the service often require the employment of soldiers and 
sailors at a distance from public hospitals, and when the attendance of the 
medical officers can not be obtained; or, consequently, in fulfillment of the 
humane policy of the Government, it frequently becomes necessary to employ 
temporarily physicians not regularly commissioned. For in this way alone 
can the department perform the duty assumed by the Government of provid- 
ing the necessary medical attendance for those who become sick or disabled in 
its service. The executive department of the Government, to which is in- 
trusted the control of the subject matter, must necessarily determine all ques- 
tions appertaining to the employment and payment of such temporary agents, 
and the exigency which demands their employment. The Secretary of the 
Navy represents the President, and exercises his power on the subjects con- 
fided to his department. He is responsible to the people and the law for any 
abuse of the powers intrusted to him. His acts and decisions, on subjects 
submitted to his jurisdiction and control by the Constitution and laws, do not 
require the approval of any officer of another department to make them valid 
and conclusive. The accounting officers of the Treasury have not the burden 
of responsibility cast upon them of revising the judgments, correcting the 
supposed mistakes, or annulling the orders of the heads of departments. 

In the case before us, the defendant has not come before the accounting 
officers of the Treasury, claiming from the Government an “allowance” for 
medical attendance while on leave of absence, and submitting to these officers 
the propriety and legality of such “allowance.” On the contrary, the agreed 
case shows, that a sum of money had been transmitted to the defendant by the 
Secretary of the Navy to be disbursed, and that he had disbursed it according 
to his orders; and whether it was for paying for services acknowledged by the 
Secretary to have been rendered to the Government for medical attendance on 
the defendant himself, or on another, could make no difference. The liability 
of the defendant to refund this money to the Government is founded on the 
act of the accounting officer charging him with it, because, in his opinion, the 
Secretary of the Navy had mistaken the law or abused his discretion. 

We are of opinion that he was not bound to assume this responsibility. 

The propriety of detaching the defendant on special duty in France, of 
furnishing him with medical attendance while so employed, and of adopting 
and ratifying his act in the employment of such physician, under all the cir- 
cumstances, are all subjects peculiarly within the jurisdiction and discretion 
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of: the head of the Navy Department, and not subject to revision or correction 
by the officers of any other department. 
The judgment of the circuit court is therefore affirmed. 


The medical attendance in that case, it will be observed from the 
first paragraph of the opinion, was secured by the defendant while 
on leave of absence. Subsequently the department placed him on 
detached duty and the court, in the last paragraph, suggests that 
its action is predicated on the finality of the action by the Secretary 
of the Navy in “ detaching the defendant on special duty in France, 
of furnishing him with medical attendance while so employed.” 
While there appears this confusion in the facts of the case and the 
auction of the court it is probable the court was influenced by its 
determination that in some situations the employment of private 
physicians was the only way in which the department could “ per- 
form the duty assumed by the Government of providing the neces- 
sary medical attendance for those who become sick or disabled in its 
service.” It seems to be the view of the department that this is the 
law now and has been since the promulgation of that decision as it 
is noted that it is extensively quoted in the notes appearing under 
section 1586, Revised Statutes, in the compilation of the “ Laws relat- 
ing to the Navy,” 1922, page 902, et. seq. 

The view of the accounting officers in the Jones case was that the 
statute having specifically fixed the pay and allowances of officers 
with the additional proviso that that was “all the pay, compensation, 
and allowance that shall be received under any circumstances what- 
ever, by any such officer,” any expenditure for medical treatment 
for such officers while not on duty was in the nature of an allowance 
contrary to the plain terms of the statute. The furnishing or pro- 
curing of medical treatment for officers and men on duty had never 
been questioned, medicines, medical and surgical supplies and facili- 
ties and medical officers having been provided in the Navy from its 
establishment, for example, act of April 30, 1790, 1 Stat. 119; section 
13, act of March 3, 1791, id. 222; act of December 23, 1791, id. 228; 
act of March 27, 1794, id. 350; act of July 16, 1798, td. 605; act of 
March 2, 1799, id. 729; and act of February 26, 1811, 2 éd. 650. 
While, therefore, provision has been made from the earliest times 
for furnishing in kind medical and surgical treatment for officers 
and enlisted men of the Navy, and the use of the fund established 
by law for providing hospitals and their maintenance has been 
authorized to procure civilian medical and surgical treatment for 
officers and men on duty when no naval hospitals or naval medical 
officers are available, no provision of law has been found authorizing 
the use of the naval hospital fund or any other appropriated moneys 
for procuring civilian medical and hospital treatment for officers and 
enlisted men of the Navy who by their voluntary action have placed 
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themselves beyond the reach of the provision made for their care and 
treatment. The Jones case was such a case and the Supreme Court, 
apparently adopting the view that the provisions of law heresnabove 
cited and others of similar import contemplated the furnishing of 
medical and surgical treatment at all times and wherever required 
to an officer of the Navy, denied recovery from the officer where such 
expenses had been paid while he was on leave of absence. This was 
the law by virtue of judicial decision until July 15, 1870, when the 
Congress by section 3 of the act of that date, 16 Stat. 330, estab- 
lished a new pay scale for officers of the Navy with varying rates in 
different situations; one rate “when at sea,” another when “on 
shore duty,” and a different rate when “on leave or awaiting orders.” 
By section 4 of the act it was provided: 

That the pay prescribed in the next preceding section shall be the full and 
entire compensation of the several officers therein named, and no additional 
allowance shall be made in favor of any of said officers on any account whu 


ever, and all laws or parts of laws authorizing any such allowance shall, on. 
the first day of July, 1870, be repealed; * * 


The foregoing provision was carried into the Revised Statutes 
as section 1558. It is a substantial enactment of the provision in 
section 2 of the act of March 3, 1835, 4 Stat. 757, considered by the 
Supreme Court in the Jones case. Had it been intended that the 
doctrine announced in the Jones case that officers of the Navy were 
to be feimbursed the cost of their medical and hospital treatment 
while not on duty should continue to be followed, the mere reenact- 
ment of the law considered in the Jones case would have accomplished 
that purpose; it was therefore necessary that the Congress indicate 
clearly that the all-embracing language of section 4 was intended 
not only generally to forbid any increase of the statutory pay and 
allowances of officers of the Navy, but specifically to forbid the 
payment for medical and hospital treatment for officers while not on 
duty, and this it did by section 17 of the act, which provided : 


That expenses incurred by any officer of the Navy for medicines and medical 
attendance shall not be allowed unless they were incurred when he was on 
duty, and the medicines could not have been obtained from naval supplies, or 
the attendance of a naval medical officer could not have been had; * * 


This provision was carried into the Revised Statutes as evition 
1586. It is difficult to conceive of more apt language than that used 
to make clear the determination of the Congress that the United 
States should not be charged with the cost of medical attendance 
for officers not on duty; that the hypothesis of the Supreme Court 
in the Jones case that there was an element of contract between 
the Government and officers of the Navy to follow the officer in his 
voluntary travels while not on duty with medical attendance or its 
equivalent, i. e., the payment for such services as might be pro- 
cured by the officer, should not thereafter be the basis of any such 
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payments; and that the authority for procuring civilian medical at- 
tention for officers of the Navy should thereafter be confined to 
officers on duty. 

The proposal presented is that when an officer on leave of absence 
becomes ill, upon report to that effect, his unexpired leave shall be 
revoked and “ In the event that the officer is unable to travel without 
seriously endangering his health he will not-be required to report 
to his ship or other station until sufficiently recovered for such travel, 
and during such period he shall be considered on duty within the 
meaning of section 1586 of the Revised Statutes.” Any officer who, 
when he becomes ill, is in a situation where for the time being he is 
relieved from the performance of duty, is not on duty. That is the 
situation contemplated by section 1586, Revised Statutes, and a 
determination that he is “on duty within the meaning of section 
1586, Revised Statutes,” is merely a determination that a case clearly 
and positively within the law shall be treated as though it were not 
within the law. In the view of this offices that is not construction or 
interpretation of the law but a nullification of the law. This office can 
not, therefore, in the settlement of accounts, adopt the view that an 
officer not in fact on duty is on duty within the meaning of section 
1586, Revised Statutes. 


(A-20026) 


SUBSISTENCE—PER DIEMS—INDIRECT ROUTE 


An employee of the Interstate Commerce Commission in a travel status on a per 
diem in lieu of subsistence basis is entitled to receive his per diem allowance 
for Sundays and holidays upon which no duty is required irrespective of 
whether he deviates from the direct route of travel on such days for per- 
sonal reasons, provided the cost of transportation and the per diem allow- 
ances chargeable to the Government are not increased thereby, the ad- 
ministrative regulations do not otherwise provide, and the deviation has 
not been administratively disapproved. 


Decision by Comptroller General McCarl, November 8, 1927: 

There is for consideration the claim of John L. Knight, senior land 
appraiser, Interstate Commerce Commission, for $12 representing 
per diem in lieu of subsistence for July 3 and 4, 1927. This item was 
eliminated from his regular expense voucher before its payment by 
the disbursing officer. 

It appears that while in a travel status on a per diem in lieu of 
subsistence basis Mr. Knight was on July 2, 1927, at Goldsboro, 
N. C.; that the next place at which duty was to be performed was 
Dillon, S. C.; that he left Goldsboro July 2, 1927, at 2.40 p. m. and 
arrived at Dillon July 4, 7.29 p. m.; that had he traveled by the most 
direct route he would have arrived at Dillon at 6.25 p. m., July 2; 
and that he traveled by way of Wilmington, N. C., for personal 
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reasons, or, as he states, in order to spend Sunday and July 4, on the 
Atlantic Ocean. 

Employees traveling by indirect routes between two temporary 
duty stations for personal reasons must themselves bear any extra 
expense of transportation incurred over what would have been the 
cost by the shortest usually traveled route. This office is informally 
advised that Mr. Knight was reimbursed on his regular voucher 
only for the cost of transportation by the most direct route. 

July 3 was a Sunday and July 4 holiday and claimant’s duty was 
such that he was not required or expected to perform official duty 
on either of said days. Being on a per diem basis he was not 
obliged to disclose what amounts he actually expended for subsistence 
on those days. The deviation from the direct route did not, there- 
fore, in any way interfere with his official duties nor increase the 
amounts chargeable against public funds. The voucher has been 
administratively approved and does not appear to be contrary to any 
administrative regulation ether than the Secretary’s memorandum 
No. 491 of August 16, 1927, which was issued subsequent to the 
period here involved and was based upon a settlement by this office 
on the claim of William A. Disque for reimbursement of actual 
expenses under circumstances and conditions essentially different 
from those appearing in the present case. Accordingly allowance of 
per diem in lieu of subsistence for the two days here involved would 
appear to be authorized. See Review 4670, June 2, 1923; Review 
5119, September 15, 1923; Review 5966, December 28, 1923. 

Check in payment of the $12 herein allowed will issue in due 
course. 


(A-20439) 


POSTAL SERVICE—COMPENSATORY TIME OR OVERTIME FOR 
CHRISTMAS DAY 


It is within the administrative authority of the Post Office Department to fix 
a minimum service requirement of less than 8 hours for postal employees 
on Christmas Day and to grant compensatory time of one day within the 
next 30 days if such minimum service requirement is performed on Christ- 
mas Day, or to give the employee overtime pay for the actual number of 
hours worked on Christmas Day whether more or less than the minimum 
service requirement. : 


Comptroller General McCarl to the Postmaster General, November 8, 1927: 


Consideration has been given to your letter of October 29, 1927, 
as follows: 


We are working the empleyees of the Government this year on Christmas 
because it comes on Monday, and two vacant postal days falling together, such 
as Sunday and a holiday, seem to be inconsistent with good service. 

I think it fair to issue a bulletin in accordance with the enclosed, and I 
would like your opinion as to whether it is proper and legal. The law requires, 
as you know, not exceeding eight hours for a day's work, and if the depart- 
ment under extraordinary conditions calls men to work early, and sees fit to 
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let them go before eight hours is consumed, it would seem fair that we should 
give them a whole compensatory day or pay in accordance with the law rather 
than to figure up the exact hours. Does not this seem to be a fair and proper 
thing to do and also consistent with the law? 


The proposed bulletin is as follows: 


Postal employees who come to their work on Christmas morning earlier than 
usual and make an extraordinary effort to get their work done by noon shall 
be considered as having done all that is required of them on that day by the 
department, and will be considered as having done a day’s work and will con- 
sequently be given a day of compensatory time within the thirty days as pro- 
vided by law, or be given pay therefor, in the option of the department, in 
accordance with the law. 


Section 4 of the act of February 28, 1925, 43 Stat. 1059, provided 
as follows: 


* * * 


Provided further, That hereafter special clerks, clerks, and laborers, 
in the first and second class post offices and carriers in the city delivery service 
shall be required to work not more than eight hours a day: Provided further, 
That the eight hours of service shall not extend over a longer period than ten 
consecutive hours, and the schedules of duty of the employees shall be regulated 
accordingly: Provided further, That in cases of emergency, or if the needs of 
the service require, and it is not practicable to employ substitutes, special 
clerks, clerks, and laborers, in first and second class post offices and carriers 
in the city delivery service can be required to work in excess of eight hours per 
day, and for such overtime service they shall be paid on the basis of the 
annual pay received by such employees: And provided further, That in com- 
puting the compensation for such overtime the annual salary or compensation 
for such employees shall be divided by three hundred and six, the number of 
working days in the year less all Sundays and legal holidays enumerated in 
the act of July 28, 1916: the quotient thus obtained will be the daily compen- 
sation which divided by eight will give the hourly compensation for such 
overtime service: And provided further, That when the needs of the service 
require the employment on Sundays and holidays of foremen, special clerks, 
clerks, carriers, watchmen, messengers, ot laborers, at first’ and second class 
post offices, they shall be allowed compensatory time on one day within six 
days next succeeding the Sunday, except the last three Sundays in the calendar 
year, and on one day within thirty days next succeeding the holiday and the 
last three Sundays in the year on which service is: performed: Provided, how- 
ever, That the Postmaster General may, if the exigencies of the service require 
it, authorize the payment of overtime for service on the last three Sundays in 
the calendar year or on Christmas Day in lieu of compensatory time. 


See also similar provisions in section 5, 43 Stat. 1061, as to special 
mechanics, general mechanics, mechanics’ helpers, driver-mechanics, 
and garagemen-drivers, in the motor vehicle service, and in ‘section 
7, 43 Stat. 1068, and section 11, 43 Stat. 1065, as to laborers and 
clerks in the Railway Mail Service. 

The controlling statute fixes only a maximum number of hours’ 
work per day for postal employees, viz, not exceeding 8 hours within 
10 consecutive hours. Hence, it is within the administrative author- 
ity to fix a minimum service requirement of less than 8 hours on 
Christmas Day. 19 Comp. Dee. 575; 1 Comp. Gen. 496. 

The law authorizes reimbursement for time worked on Christmas 
Day either in the form of compensatory time or overtime pay. Com- 
pensatory time is generally computed on the basis of the Jay, but 
overtime pay is generally computed on the basis of the hour. Thus 
wheré an employee performs all the service required of him on 
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Christmas Day he may be allowed one day compensatory time within 
the next 30 days, but if reimbursement is made in the form of over- 
time pay, the employee would be entitled to pay for only the actual 
number of hours worked on Christmas Day, whether more or less 
than the minimum service requirement fixed administratively for 
that day. Accordingly, it is suggested that in lieu of the phrase in 
the proposed bulletin “or be given pay therefor ” that there be sub- 
stituted “or be given pay for the actual number of hours worked 
on Christmas Day.” 
The question is answered accordingly. 


(A-20158) 


AIR-MAIL CONTRACTS—SUBLETTING—COMBINATIONS TO 
RESTRAIN BIDDING 


Under sections 3737 and 3963, Revised Statutes, as modified by the act of May 
17, 1878, 20 Stat. 62, the assignment or subletting of a contract for carry- 
ing the mails without the consent of the Postmaster General is prohibited, 
and upon cancellation of said contract because of subletting or assignment 
the contractor is chargeable with any damage resulting to the United States 
thereby. 

While combinations to restrain bidding on mail contracts are prohibited by 
section 3950, Revised Statutes, the penalty therefor extends only to the 
cancellation of the contract and the disqualification of the offending con- 
tractor from obtaining future contracts for carrying the mails. 

Amounts earned prior to cancellation are not forfeited under section 3950, 
Revised Statutes, nor otherwise, but are to be retained to reimburse the 
Government for any damages sustained because of the subletting and con- 
sequent cancellation of the contract. 

Comptroller General McCarl to the Postmaster General, November 9, 1927: 

There has been received your request dated October 7, 1927, and 

accompanying papers including (1) a report, dated September 26, 

1927, of post-office inspectors into charges of conspiracy by the Colo- 

rado Airways (Inc.), and N. A. Wimer and associates in procuring 

a contract with the Government for carrying the air mail between 

Pueblo, Colo., and Cheyenne, Wyo.; (2) a statement of four of the 

directors of the said Colorado Airways (Inc.), and (3) a memoran- 

dum, dated September 30, 1927, giving some of your reasons for can- 
celing, effective September 3, 1927, said contract. You state that 
there is an unpaid balance of $12,005.81 for carrying the mail over 
the route under the contract that was canceled, and that the loss 
sustained by the Government up to September 3, 1927, because of 
the conspiracy, was $10,213.43. Decision is requested as to the 
amount, if any, that should be paid to the contractor under the 
canceled contract. 

The inclosures are in substantial agreement as to the following 
facts: Under date of December 31, 1925, the Post Office Department 


advertised for bids for carrying the mail by air between Pueblo, 
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Colo., and Cheyenne, Wyo., via Denver and Colorado Springs. A 
proposal was received from the Colorado Airways (Inc.), for 
carrying the mail for 80 per cent and another from N. A. Wimer 
for 73 per cent of the revenue derived. Both bids were accompanied 
by the required bid bond of $2,000. The local postmaster in trans- 
mitting the bids expressed some doubt whether the latter bidder 
could furnish the required performance bond should he be awarded 
the contract, and on March 10, 1926, before either bid had been 
accepted or rejected Wimer telegraphed the Post Office Department 
requesting to be permitted to withdraw his bid, giving as the reason 
therefore that “ we will probably not be able to furnish performance 
bond.” He was permitted to withdraw his bid, and the contract was 
awarded to the other and higher bidder. The difference between the 
two bids on the mail carried under the contract prior to its cancel- 
lation is stated to be $10,213.43. It subsequently developed that prior 
to the withdrawal of the Wimer bid, there had been one or more 
conferences between representatives of the Colorado Airways (Inc.), 
and Wimer or his associates with the result that on March 10, 1926, 
the date of the hereinbefore mentioned telegram withdrawing the 
Wimer bid, a contract was entered into between the Colorado Air- 
ways (Inc.), and Wimer and his associates whereby it was agreed 
to pool their interests and that in event the contract was awarded to 
either, the route and earnings were to be divided between them. 
Some dispute having arisen over the division of the earnings, an 
interpretative agreement, dated June 4, 1927, was entered into be- 
tween the same parties. While-the Government was cognizant of 
the fact that mail over the Denver-Pueblo end of the route was 
being carried by Wimer and his associates, and that the mail over 
the Denver-Cheyenne end of the route was being carried by the 
Colorado Airways (Inc.), it did not know of the agreements of 
March 10, 1926, and June 4, 1927, until shortly after August 1, 1927, 
when a representative of a group of business men of Colorado 
Springs advised the Postmaster General of their contemplation of 
refinancing Wimer and his associates and requested to be advised 
whether that part of the contract could be assigned to them. In 
the meantime, the Colorado Airways (Inc.), had been refinanced by 
a group of business men but not before they had been advised by 
their attorneys that the agreement of March 10, 1926, “ was perhaps 
indicative of a collusive verbal prearrangement between the parties.” 
Upon investigation of the entire matter, the Postmaster General can- 
celed the contract with the Colorado Airways (Inc.), effective Sep- 
tember 3, 1927. It is understood that the service is now being per- 
formed by another contractor, but the name thereof and date of 
contract and rate paid are not stated. 
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The pertinent provisions of law with respect to the assignment 
and subletting of contracts for carrying the mails are sections 3737 
and 3963, Revised Statutes, which prohibit either assignment or sub- 
letting of such contracts, but these prohibitions were somewhat modi- 
fied by the terms of the act of May 17, 1878, 20 Stat. 62, as follows: 


Hereafter no subletting or transfer of any mail contracts shall be permitted 
without the consent in writing of the Postmaser General; and whenever it 
shall come to the knowledge of the Postmaster General that any contractor has 
sublet or transferred his contract, except with the consent of the Postmaster 
General as aforesaid, the same shall be considered as violated and the service 
may be again advertised as herein provided for; and the contractor and his 
securities shall be liable on their bond to the United States for any damage 
resulting to the United States in the premises. 


It is not suggested that the Postmaster General had knowledge 
of the terms of the agreements of March 10, 1926, and June 4, 1927, 
much less approved in writing the assignment or subletting of a 
part of the contract and earnings therefrom to Wimer and his asso- 
ciates. The act of 1878 made such assignment or subletting a 
violation of the contract. Section 3737, Revised Statutes, declared 
that same should “ cause the annulment of the contract ” while sec- 
tion 3963, Revised Statutes, declared the assignment or transfers 
“null and void.” 

See also section 3950, Revised Statutes, which provides: 


No contract for carrying the mail shall be made with any person who has 
entered, or proposed to enter, into any combination to prevent the making of 
any bid for carrying the mail, or who has made any agreement, or given or 
performed, or promised to give or perform, any consideration whatever to in- 
duce any other person not to bid for any such contract; and if any person so 
offending is a contractor for carrying the mail, his contract may be annulled; 
and for the first offense the person so offending shall be disqualified to contract 
for carrying the mail for five years, and for the second offense shall be forever 
disqualified. 


The Postmaster General having canceled the contract in this 
instance pursuant to the above statutes, there is presented for con- 
sideration the disposition of the unpaid balance of $12,005.81 stated 
to have been earned prior to such cancellation. 

While there would appear to be no doubt that there was in this case 
a combination or agreement in violation of the spirit, at least, of 
section 3950, Revised Statutes, supra, the only penalty prescribed 
for a violation of said section is the annulment of the contract and 
the disqualification of the offender from contracting for carrying 
the mails. Said statute does not authorize charging the offending 
contractor with the difference between the amount of the suppressed 
bid, particularly when the Postmaster General consented to its 
withdrawal, and the amount of the contract, and there appears no 
other statute that would authorize such a charge against the 
contractor. 

The Colorado Airways (Inc.), is chargeabe under the terms of 
the act of 1878, supra, with “any damage resulting to the United 
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States ” from the cancellation of the contract and its reletting be- 
cause of the assignment or subletting of a part thereof, without the 
written consent of the Postmaster General, to Wimer and his asso- 
ciates. Such damage would include all costs or expenses incident 
to the cancellation and reletting of the contract and the difference 
between the amount the Government would have been required to 
pay for carrying the mail under the canceled contract and what it 
is required to pay under the contract as relet. 

The question submitted is answered accordingly. 


A-20376) 


CONTRACTS—MISTAKE IN BID—WITHDRAWAL 






Where a comparison of the lowest bid received with other bids and the 
estimates prepared by the United States for the performance of certain 
work disclosed such a discrepancy—the lowest bid being considerably 
less than the engineer’s estimates for the labor and material alone and 
considerably less than the highest bid—as to lead the contracting officer 
to believe that a mistake had been made by the low bidder, it is proper 
to ask such low bidder to verify the amount of his bid. 


Comptroller General McCarl to the Secretary of Commerce, November 9, 1927: 
I have your letter of October 25, 1927, as follows: 


The Bureau of Standards of this department recently requested bids for 
enlarging its safe-testing furnace, and in response thereto the following bids 
were received : , 


Wii Te. Mo rminetcn .caiserb wise tine eee eh $2, 100. 00 
Bh. Di: Want cans ntedtweinnie vei g asl ul 2, 782. 50 
Olintom "Ward.siisssiriieotingd dal od dud pci da 2, 925. 00 
Lewis Engineering & Constr. Co_-..---------------_-- 3, 200. 00 


The bureau engineer had previously estimated the cost of labor and materials 
alone to be considerably more than the amount quoted by the lowest bidder, 
and so Mr. Morrison was asked to confirm this figure, with the result that he 
discovered an error of a thousand dollars. Mr. Morrison thereupon requested 
that he be permitted to withdraw his bid. 

Inasmuch as an error was obviously made by the lowest bidder, and the 
bureau was cognizant of that face before an order was issued, your decision is 
respectfully requested as to whether or not an order for this work may be 
placed with the next lowest bidder. 


You do not submit copies of the advertisement on which bids were 
asked or the specifications accompanying the advertisement. Ordi- 
narily, proposals that have been submitted in response to an adver- 
tisement for bids may not be withdrawn after they have been opened, 
even before award is made, and the bidder is bound to accept the 
award. 6 Comp. Gen. 504; 21 Op. Atty. Gen. 56. 

However, in the instant matter it appears that a comparison of the 
lowest bid received with the other bids and with the estimates pre- 
pared by the Bureau of Standards engineer, disclosed such a <is- 
crepancy—the lowest bid being considerably less than the engineer’s 
estimates for the labor and material alone and $1,100 less than the 
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highest bid—as to lead the contracting officer to believe that a mis- 
take had been made by the low bidder, Mr. Morrison. Under such 
circumstances, it was proper to ask the low bidder to verify the 
amount of his bid. 

There is given no explanation as to just how the $1,000 error 
alleged by Mr. Morrison was made, and ordinarily an alleged error in 
a bid can not be recognized unless satisfactorily explained, even when 
the contracting officer has reason to believe that an error had been 
made. But the facts and circumstances appearing in this case may 
be accepted as sufficient justification for allowing W. L. Morrison to 
withdraw his bid and for awarding the contract to the next lowest 
bidder. 

The question presented is answered accordingly. 


(A-20381) 
ARMY NURSE CORPS—RETIRED PAY 


Retired members of the Army Nurse Corps are entitled to 3 per cent of the 
annual active base pay received at time of retirement multiplied by the 
total number of complete years of active service rendered prior to retire- 
ment, not exceeding 75 per cent plus the additional amount prescribed 
for each complete year of service in the various grades, the period of 
time less than a year served in a higher grade to be added to the time 
served in a lower grade to determine the complete number of years 
served. 

Service as temporary chief nurse in the Army Nurse Corps is not within any 
of the grades for which additional supplemental annual retired pay is 
authorized and may not be counted in its computation. 


Comptroller General McCarl to the Secretary of War, November 9, 1927: 

There has been received your letter of October 24, 1927, requesting 
decision whether service as temporary chief nurse rendered prior to 
October 9, 1919, may properly be considered service rendered as chief 
nurse in computing the retired pay of a member of the Army Nurse 
Corps and whether the pro rata allowance of supplemental annual 
retired pay on account of fractions of years of service in the grade 
of chief nurse and assistant superintendent may be counted. 

The specific case mentioned for determination is that of Second 
Lieut. Edith H. Rutley, Army Nurse Corps, who was retired July 
16, 1927, after having served from August 12, 1898, to February 23, 
1914; from November 24, 1914, to April 30, 1920, and from June 
12, 1924, to date of retirement, a total of 24 years and 24 days, 
during which time she served as temporary chief nurse from July 
16, 1915, to September 4, 1918, being 3 years, 1 month, and 19 days, 
and as assistant superintendent from September 5, 1918, to January 
28, 1920, a period of 1 year, 4 months and 24 days. The computation 
of time includes the inclusive dates for the periods of time stated 
in your letter. 
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The act of May 13, 1926, 44 Stat. 531, provides: 


* * * That when a member of the Army Nurse Corps or the Navy Nurse 
Corps shall have served thirty years, or shall have reached the age of fifty 
years, having served twenty years, she may, in the discretion of the Secretary 
of War or the Secretary of the Navy, respectively, be retired from active service 
and placed on a list, hereby created in each of the aforementioned services and 
designated the “ Nurse Corps retired list,” in the grade to which she belonged 
at the time of her retirement. 

Sec. 2. That the annual pay of a retired member of the Army Nurse Corps 
or the Navy Nurse Corps shall be 8 per centum of the annual active base pay 
which she is receiving at the time of retirement multiplied by the number of 
complete years of service rendered prior to retirement, but not exceeding 75 
per centum of such annual active base pay; and, in addition, supplemental 
annual retired pay for each complete year of active service rendered prior to 
retirement in each of the grades hereafter named, as follows: Chief nurse, $18; 
assistant superintendent, $45; director, $45; assistant director, $45; superin- 
tendent, $75: Provided, That in computing the period of service in any grade 
for such supplemental retired pay any period less than a year served in any 
higher grade may be included. 

Sec. 3. That for the purpose of computing eligibility for retirement and 
retired pay, there shall be credited active service in the Army Nurse Corps 
and in the Navy Nurse Corps, active service as contract nurse prior to February 
2, 1901, and service as a reserve nurse on active duty since February 2, 1901. 

Sec. 4. That retired nurses shall be authorized to bear the title and may, 
under such regulations as may be prescribed by the Secretary of War or the 
Secretary of the Navy, wear the uniform of the grade held at the time of 
retirement, and, in time of war or national emergency, may be employed on 
active duty, in the discretion of the Secretary of War or the Secretary of the 
Navy, and when so employed shall receive the full active pay and allowances of 
their respective grades. 


The authority to employ contract nurses was contained in the act 
of March 16, 1802, 2 Stat. 133, and was continued until the Nurse 
Corps (female) was established by section 19 of the act of February 
2, 1901, 31 Stat. 753, which act provided for one superintendent, to 
be appointed by the Secretary of War, and as many chief nurses, 
nurses, and reserve nurses as may be needed, all nurses to be ap- 
pointed or removed by the’ Surgeon General. This branch of the 
Medical Corps of the Army was reorganized by chapter 5 of the 
act of July 9, 1918, 40 Stat. 879 (see also act of February 28, 1919, 
40 Stat. 1211, as to pay of chief nurses), as the Army Nurse Corps 
and provided that all members other than the superintendent shall 
be appointed and removed by the Surgeon General, by and with the 
approval of the Secretary of War, and that the chief nurses and 
other designated grades shall be appointed by promotion from other 
members of the corps, with reversion to the grades from which pro- 
moted upon relief from duty as such. Under the 1901 act the base 
pay of chief nurses, nurses, and reserve nurses was the same, but 
when serving as chief nurses their pay was authorized to be increased 
by authority of the Secretary of War. The 1918 act did not change 
the authority for appointment of chief nurses, but provided for their 
promotion from the grade of nurse theretofore authorized by regu- 
lation. This change in the law necessitated a change in the regula- 
tions, which was made October 9, 1919, and the services rendered as 
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temporary chief nurse under the regulations in effect prior thereto 
is the basis of the question for decision. The regulations promul- 
gated in the manual for the Medical Department, United States 
Army, 1916, in effect prior to the change indicated and during the 
period of the service as temporary chief nurse here in question, are 
as follows: 

58. Chief nurses are not appointed as such but are selected by promotion 
from the grade of nurse. 

(a) When two or more nurses are serving at the same station one will be 
assigned to duty as chief nurse. 

59. Permanent assignments to duty as chief nurse are made only by the 
Surgeon General, upon the recommendation of the superintendent. A nurse 
will not be permanently assigned to duty as chief nurse unless she shall have 
passed a satisfactory examination. 

(a) Nurses who exhibit marked executive ability, good judgment, and tact 
will be recommended to the Surgeon General by the commanding officer of the 
hospital or other sanitary formation with which they are on duty for examina- 


tion for promotion to the grade of chief nurse. 
* a % * * * * 


61. Pending the permanent assignment of a chief nurse the commanding 
officer of the hospital or other sanitary formation where two or more nurses 
are serving may assign one of them temporarily to duty as chief nurse. A 
nurse so assigned shall be known as “temporary chief nurse” and shall hold 
such assignment only so long as no properly qualified. permanent chief nurse is 
available. While serving under such assignment she shall be entitled to the 
same pay and allowances she would receive if she were a permanent chief nurse. 

Under the regulations a permanent assignment to duty as chief nurse 
could be made only by the Surgeon General and not until she had 
qualified by passing a satisfactory examination. The commanding 
officer was authorized to assign temporarily a nurse to duty as chief 
nurse, but until she had qualified as indicated she did not acquire 
the grade of chief nurse necessary to entitle her to the benefit of 
additional, supplemental annual retired pay authorized by the act 
of May 13, 1926. 

The additional, supplemental annual retired pay prescribed for 
the various grades is authorized for each “complete ” year of active 
service in the particular grade for which the increase is prescribed, 
but any period less than a complete year served in a higher grade 
may be included in the computation of the period of service in a 
lower grade to determine the number of complete years of service 
in such lower grade; for example, a member serves 23 months as 
chief nurse and 18 months as assistant superintendent, she would 
be entitled to the additional annual allowance of $45 for one com- 
plete year in the higher grade and the 6 months served in the 
higher grade in excess of the 1 complete year would be added to the 
23 months served in the lower grade, making 29 months, or 2 com- 
plete years, in that grade, entitling to two times the annual allow- 
ance of $18 or $36, making the additional annual allowance by rea- 
son of service in the two grades $45 plus $36 or $81. Specifically 
answering your second question, you are advised that the supplemen- 
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tal annual retired pay authorized for the various grades may not 
be computed on a pro rata basis for fractions of years of service. 

Under the provisions of section 13 of the act of June 10, 1922, 42 
Stat. 631, all nurses receive certain base pay according to length of 
service but without regard to their rank. While performing duties as 
chief nurse, or in a higher grade, nurses who have qualified and re- 
ceived an appointment to such higher grades receive a stated money 
allowance in addition to their base pay. The 3 per cent of the annual 
active base pay is computed on the base pay only, regardless of the 
grade in which serving when retired, and does not include the money 
allowance authorized for performing the duties of the grades above 
that of nurse. 

In the case of Second Lieutenant Rutley, mentioned by you, she is 
entitled to 3 per cent of the annual base pay which she was receiving 
as a nurse at the time of her retirement, multiplied by 24 complete 
years of active service, plus the annual allowance of $45 for one 
complete year of service rendered in the grade of assistant superin- 
tendent. Her services rendered as temporary chief nurse were not 
within any of the grades for which an additional payment is 
authorized in the act. ; 

Your questions are answered accordingly. 


(A-20451) 


COMPENSATION—RECESS APPOINTMENTS—FEDERAL RADIO 
COMMISSION 


Where the original nominee to the office of a member of the Federal Radio 
Commission, created by the act of February 23, 1927, 44 Stat. 1162, failed of 
confirmation by reason of adjournment of the Senate on March 4, 1927, a 
recess appointee to the original vacancy may not be paid compensation 
unless and until confirmed by the Senate; and, where such recess appointee 
resigns, a second recess appointee may not legally be paid compensation 
unless and until confirmed by the Senate. 


Comptroller General McCarl to the chairman, Federal Radio Commission, 
November 9, 1927: 


I have your letter of November 1, 1927, as follows: 


I am submitting herewith for your consideration and decision the question of 
compensation for a presidential appointee named during recess of Congress, 

The Federal Radio Commission is composed of five commissioners, three of 
whom were confirmed by the Senate and two, whose names were not reached, 
failed of confirmation before adjournment. 

One of the commissioners, who was not confirmed, resigned, and a recess 
appointment was made to fill the position. May this appointee draw compensa- 
tion before confirmation by the Senate? 


Section 6 of the radio act of 1927, approved February 23, 1927, 44 
Stat. 1162, provides: 


That a commission is hereby created and established to be known as the 
Federal Radio Commission, hereinafter referred to as the commission, which 
shall be composed of five commissioners appointed by the President, by and 
with the advice and consent of the Senate * * *%, 
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Section 1761, Revised Statutes, provides that: 


No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate, to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to be 
filled by and with the advice and consent of the Senate, until such appointee 
has been confirmed by the Senate. 


The Federal Radio Commission came into existence on February 
23, 1927, the date of the approval of the act creating and establish- 
ing it. The offices of the five commissioners were then vacant at a 
time when the Senate was in session. The statute creating the com- 
mission prescribed that the commissioners were to be appointed by 
the President by and with the advice and consent of the Senate. You 
state that the persons nominated by the President for two of the 
commissionerships failed of confirmation before the adjournment of 
the Senate. 

It is understood from your submission that the resignation referred 
to therein was from a recess appointment made after March 4, 1927. 
Such a recess appointment would not operate to fill the vacancy which 
existed while the Senate was in session. See decision of August 21, 
1926, 6 Comp. Gen. 147, and the decisions therein cited. Therefore 
the vacancy to which the second recess appointment made after the 
resignation of the first recess appointee existed while the Senate 
was in session; and since said vacancy was by law required to be 


filled by and with the advice and consent of the Senate, section 
1761, Revised Statutes, prohibits the payment of compensation to the 
recess appointee in question. 

Answering your question specifically, the recess appointee referred 
to in your letter may not draw compensation unless and until con- 
firmed by the Senate. 


(A-20470) 


TRANSPORTATION—HOUSEHOLD EFFECTS—FOREIGN SERVICE 
OFFICERS 


Where a former American consul to Switzerland did not return to this country 
within 6 months after his retirement, but continued to reside in that 
country until his death, approximately 18 months later, and his widow 
continued her residence there for an additional two years, the transporta- 
tion of the household effects of the former consul to this country may not 
be accomplished at the expense of the United States. 


Comptroller General McCarl to the Secretary of State, November 11, 1927: 


There has been received your letter of November 3, 1927, as 
follows: 


Mr. Gebhard Willrich, formerly an American Foreign Service officer, was 
retired due to superannuation effective July 1, 1924, under the provisions of the 
act approved May 24, 1924. At the time of his retirement he was assigned as 
American Consul, St. Gall, Switzerland. Subsequent to his retirement Mr. 
Willrich continued to reside in Switzerland where he died in December, 1925. 
Due to illness his widow, Mrs. Hilda Willrich, has continued her residence in 
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Switzerland up to the present time and now, intending to return to her home 
in the United States to resume residence in this country, inquires whether she 
will be authorized within the limitations of the travel regulations to ship her 
household effects, which had been the property of Mr. Willrich and herself in 
use at the time of his service in Switzerland, to her home in the United States. 
The department is disposed to authorize her to incur the necessary expenditures 
subject to those regulations, but before doing so inquires whether you see any 
objection to the approval of the claim for reimbursement which she will sub- 
— on to the period of time which has intervened since the retirement of 
r. Willrich. 


The act of February 24, 1927, 44 Stat. 1183, makes an appro- 
priation— 


To pay the traveling expenses of diplomatic, consular, and Foreign Service 
officers * * * and the itemized and verified statements of the actual and 
necessary expenses of transportation and subsistence, under such regulations 
as the Secretary of State may prescribe, of their families and effects, in going 
to and returning from their posts, 


The regulations prescribed by the Secretary of State to govern the 
transportation of diplomatic and consular officers, their families and 
effects, 1919, provide: 


45. The expenses of the family of an officer or clerk entitled to trans- 
portation at Government expense will be allowed, under the limitations im- 
posed by these regulations, whether they accompany him or follow him, but 
not if they precede him. Such expenses will not be allowed, however, unless 
the members of the family begin the journey within six months after the 
officer or clerk himself. 

46. Allowances for the expense of transporting to the United States the re- 
mains of a consular officer who dies at his post are governed by the provisions 
of the current appropriation act. In addition to the allowance which may be 
made for that purpose, the expenses for return to the United States of the 
family and effects of an officer or clerk who dies at his post will be allowed, 
under the limitations imposed by these regulations, provided the family returns 
within six months. This time limit shall not be extended except upon the 
special authorization of the Secretary of State. 

* + . oJ * = 
*- *¢ 
* * = aa . - € 


(b) The expenses of transportation and subsistence en route of his family 
* * * and the transportation of their personal effects covered by the pro- 
visions of Article III, provided that they accompany him or proceed to the new 
post within six months of his departure therefor. 

(c) In case expenses of transportation and subsistence en route and trans- 
portation of personal effects * * * provided, that they accompany him or 
proceed to the new post within six months of his departure therefor, 

(d) The expenses of transportation and subsistence en route of such of his 
family as are at his old post when the officer or clerk is designated to the new 
post, and the transportation of their personal effects * * * provided, that 
they arrive at the new post within six months of the arrival of the officer or 
clerk. 

(e) The expenses of transportation of household and personal effects shipped 
by freight under the provisions of Article IV, and within the limits set forth 
therein, * * 


The transportation of the family and effects of a consular officer 
is authorized only in connection with, and as an incident to, the 
expenses of the consular officer himself in going to and returning 
from his post. 

The right of the consul in this case to the return of his family 
and effects to this country accrued upon his retirement, but instead 
of exercising that right within six months he apparently abandoned 
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all intention of returning to this country and continued to reside 
abroad until his death, approximately 18 months thereafter. Even 
then his widow did not return to this country but remained abroad 
for an additional two years. 

Answering your question specifically, you are informed that the 
household effects of the former American Consul Gebhard Willrich 
may not, at this time, be transported to this country at the expense 
of the United States. 


(A-20384) 


CONTRACTS—INCREASED COSTS-—-HAULING AND STORING COAL 


Where a contract was let after advertising for the hauling and storing of coal 
at a fixed price per ton, there is no authority for the payment of greater 
compensation for accomplishing the work on the alleged ground that the 
contractor was mistaken in his assumption the coal could be stored without 
difficulty. 


Comptroller General McCarl to the Secretary of the Treasury, November 12, 
1927: 


There is for consideration your request for review of settlement 
C-46846-T, dated October 29, 1927, pertaining to the disbursing 
accounts of J. L. Summers, disbursing clerk, Treasury Department, 


wherein credit was disallowed for an excess payment of $69.70 to M. 
McDonough Co., Swampscott, Mass., for hauling 40.2 net tons of coal 
from freight yard at Lynn, Mass., and storing in bin at post-office 
building, Lynn, Mass., on September 2 and 3, 1925. It appears that 
by an advertisement of August 31, 1925, posted in the post-office 
building at Lynn, Mass., and mailed to each of nine prospective 
bidders of that city, proposals to be opened September 1, 1925, were 
requested for hauling 1 carload of bituminous coal from local 
freight depot and storing in bin at the post-office building, and that 
only one bid was received—the M. McDonough Co.—in a written 
proposal of September 1, 1925, quoting $1.50 per ton of 2,000 pounds 
for delivery in accordance with the advertisement. Orally and by 
letter of September 2, 1925, the custodian accepted the bid of the M. 
McDonough Co. at $1.50 per ton. 

The contractor, after making delivery of the coal, 40.2 tons, refused 
to sign a voucher for $60.30, the amount due at the contract price of 
$1.50 per ton, and in a letter of September 17, 1925, claimed that the 
service performed was worth at least $130, and that— 


* * * When we bid on this job we assumed that the bin was empty and 
that it would hold the car of coal, but after we put in the first two loads we 
found that the bin would not hold any more and the men had to handle at least 
35 tons of coal from last year’s supply before we could put in any more coal in 
the bin at a great expense tous. This bin is not large enough to hold over 4% a 
car of coal at once and we had to take 6 men for two duys trimming the coal 
back with a great loss to us on account of the trucks having to wait while we 
were getting a chance to put the coal in the cellar. 
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The entire amount claimed, $130, was paid by the disbursing clerk 
November 10, 1925, on voucher No. 23603, and in the audit of his 
accounts credit was disallowed for $69.70, the amount in excess of the 
contract price. 

In requesting that credit for the item in question be allowed, you 
state : 


As in the present case, the Treasury Department has received and profited 
by the service for which the $69.70’ was disallowed, and only the custodian has 
accurate knowledge of the reasonableness of the charge, to which he certifies ; 
it is hoped the credit may be allowed, otherwise future competition at this 
place, and perhaps others, may be discouraged, to the inconvenience of and 
possibly at considerable cost to the Government. 


Under the terms of the contract as set forth in the advertisement, 
proposal and acceptance, the contractor agreed to transport and store 
the coal at a stated amount per ton, to be paid by the Government. 
There was no reservation in the agreement as to the capacity of the 
storage bin or as to whether it was empty. The conditions and cir- 
cumstances relative to the storage space were exactly the same when 
the bid was submitted as when the work was to be performed. The 
acceptance of the proposal of the contractor constituted a contract, 
and the rights and liabilities of the parties are to be determinéd in 
accordance therewith. 20 Comp. Dec. 304; 3 Comp. Gen. 51. 

The Government received nothing more from the contractor than 
was provided for in the contract, to wit, the storage of the coal. in 
its bin; and the only consideration provided in the contract for 
such storage is the agreed price of $1.50 per ton. 

The contractor in his aforementioned and partially quoted letter 
stated in effect that the coal bin would not hold over one-half a car 
of coal at one time, whereas the report of the custodian embracing 
the following statement indicated that the carload of coal was 
actually in the bin at the completion of the job, together with the 
supply of old zoal: 


As stated in the McDonough communication, there was, in our bin, consid- 
erable coal (at least 25 tons) left over from last year. Great difficulty was 
experienced in storing the additional 40 tons. It appeared, for a while, that 
there would be an overflow and that several tons would have to be wheeled 
into boiler room. Rather than have this done we urged that every effort be 
made to store all of the coal in bin—the coal was'so stored by using practically 
every inch of space in bin. 


The evidence does not definitely establish whether the’ old coal 
was necessarily moved, or only the new supply, or a part thereof, 
was trimmed: back in such a way, that practically all space in the 
bin was occupied at the completion of the work. However, that 
point is not material. It is established that the bin did hold all of 
the coal stored by the contractor under the contract in addition to 
the old coal theretofore in the bin. Whatever difficulty and expense 
the contractor may have incurred in storing away the carload of 
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coal in this case, due to the size, shape, or condition of the bin, it 
performed no service other than that required by the contract, and 
was entitled only to the contract price. You suggest a possible 
inconvenience and loss to the Government in similar future contracts 
for such services but I am sure you will agree that any procedure 
which would authorize the disregarding of compensation fixed in a 
contract would be of the gravest concern to both the Government 
and contracts. It would be provocative of both fraud and hardship. 
There appearing in the facts submitted no legal basis for payment 
of any amount in addition to the contract price of $60.30, credit for 
the additional amount, $69.70, paid by the disbursing clerk, is un- 
authorized. 
Upon review the settlement is sustained. 


(A-20090) 
TRAVEL ALLOWANCE—PHILIPPINE SCOUTS 


There is no authority of law for the payment of travel allowance to enlisted 
men of the Philippine Scouts who were discharged prior to the passage of 
the act of May 10, 1926, 44 Stat. 496, where they had not been paid travel 
allowance on discharge. 


Decision by Assistant Comptroller General Ginn, November 14, 1927: 

Albert Laroco requested review of settlement 0165980 of February 
7, 1927, disallowing his claim for travel allowance by reason of his 
discharge on July 17, 1916, as private, Sixteenth Company, Philip- 
pine Scouts. 

The records show that claimant enlisted October 23, 1913, at Camp 
Ward, Cheney, P. I.; that he was discharged July 17, 1916, at Manila, 
P. I.; and that he was not paid travel allowance by reason of said 
discharge. 

The act of February 2, 1901, 31 Stat. 748, sec. 36, authorized the 
President to enlist natives of the Philippine Islands in organizations 
to be known as Philippine Scouts and provided that the pay, rations, 
and clothing allowances to be authorized for such enlisted men shall 
be fixed by the Secretary of War and shall not exceed those author- 
ized for the Regular Army. This act did not authorize payment of 
travel allowances to Philippine Scouts, and there was no law author- 
izing payment of such allowance until the act of May 10, 1926, 44 
Stat. 496, amending the act of February 2, 1901, which in part 
provides: 

The pay and allowances of whatever nature and kind to be authorized for 
the enlisted men of the Philippine Scouts shall be fixed by the Secretary of 
War and shall not exceed or be of other classes than those now or which may 


hereafter be authorized by law for enlisted men of the Regular Army: Provided, 
That payments of travel pay and of commutation of quarters, heat, and light 
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heretofore made to enlisted men of the Philippine Scouts, if not in excess of 
those authorized at the time for enlisted men of the Regular Army, be, and 
the same are hereby, validated: And provided further, That any such payments 
of travel pay and commutation of quarters, heat, and light which have been 
collected back from enlisted men of the Philippine Scouts to whom originally 
paid, shall be refunded to them. 


Since claimant was never paid travel allowance as a Philippine 
Scout, the provision for refundment in the act has no application to 
his case. The provision of the act authorizing payment of travel 
allowances on discharge is not retroactive and therefore does not 
authorize original payment of such allowances for discharges occur- 
ring prior to the date of the act. Decision Review 5938, March 13, 
1924, 31 MS. Comp. Gen. 444-A; Review 4935, September 8, 1924, 
87 id. 276; A-5723, October 23, 1924, 38 id. 747. 

Upon review the settlement disallowing his claim is sustained. 


(A-20424) 
RETIREMENT DEDUCTIONS —REFUNDS—SUBROGATION OF SURETY 


Retirement deductions made from the pay of a civilian employee under the 
act of May 22, 1920, 41 Stat. 619, should be paid to the employee upon his 
separation from the service, where the surety made good the losses sus- 
tained by the Government for which the employee had been found adminis- 
tratively responsible. 


Comptroller General McCarl to the Secretary of the Interior, November 15, 

1927: 

Reference is made to your letter of October 29, 1927, requesting 
decision whether the amount of $67.90 in the retirement fund to the 
credit of Floyd E. Billett, a former post-office clerk, may be applied, 
as requested by the Post Office Department, on the indebtedness of 
the former employee to the United States, amounting to $86 for in- 
demnities paid for losses resulting from his rifling of mail matter. 

It appears that the former employee’s surety has paid the amount 
of the loss to the Post Office Department, but that the department 
reports that the demand on the surety resulted from error and that 
the payment made by the surety has not been deposited in the Treas- 
ury but is being held pending decision whether the amount in the 
retirement fund may be applied in reduction of the indebtedness of 
the former employee to the United States and an amount equal 
thereto may be refunded to the surety. 

When the surety paid the amount of the former employee’s in- 
debtedness to the United States under his bond the indebtedness was 
canceled, and there is now nothing due from the employee to the 
United States on account of the indemnities paid by the Government 
for loss of mail matter for which the former employee was adminis- 
tratively held responsible. As the surety paid no more than it was 
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obligated to pay under the bond, there is no authority for refunding 
to it any part of the amount paid, and no right of subrogation exists 
in favor of the surety with respect to any moneys in the retirement 
fund. 

Accordingly, you are advised that if no other claim of the United 
States has been asserted against Floyd E. Billett, the amount of 
retirement deductions and interest to his credit in the retirement 
fund may be paid to him. See 7 Comp. Gen. 136; decision of No- 
vember 2, 1927, A~-19367, 7 Comp. Gen. 305. 


(A-20504) 


QUARTERS—DEDUCTION FROM COMPENSATION FOR VALUE OF— 
INDIAN SERVICE 





There is no authority of law to deduct the determined value of Government 
quarters from the compensation of only one of two employees occupying 
Government quarters in common, but the compensation of each individual 
employee must. show the proper deduction for the value to him of the 
Government quarters occupied. 


Comptroller General McCarl to Janet V. Sharp, special disbursing agent, 
Indian Service, November 15, 1927: 


Consideration has been given to your letter of November 3, 1927, 
as follows: 


Decision of the Comptroller General July 28, 1927, volume 7, page 82, states 
that deductions must be made from the per diem allowance for quarters from 
employees traveling on official business although they occupy Government quar- 
ters which have been assigned to other employees and deductions are being 
made from the salaries of employees regularly assigned the quarters. 

Kindly instruct me regarding the following: 

A deduction of $15.00 per month for quarters is being made from a permanent 
employee (compensation $2,100.00 gross or $1,860.00 net per annum) located in 
a construction camp. If this employee shares his quarters with auother 
employee, should deductions also be made from the salary of the latter, or 
should the deduction be divided between the two employees? Your decision 
refers to employees in a travel status who are on a per diem basis. 


It is understood-that under the arrangement described in your 
letter both of the employees concerned would be occupying living 
quarters owned or leased by the Government. Section 3 of the act 
of January 26, 1927, 44 Stat. 1052, specifically requires with refer- 
ence to such situations, “That the reasonable value of such allow- 
ances shall be determined and considered as part of the compensa- 
tion in fixing the salary rate of such civilians.” As held in the 
decision of July 28, 1927, to which you refer, the statute is con- 
cerned with what expense the employee is relieved from paying 
by reason of occupying Government quarters and not with the 
amount received by the Government for the occupancy of any par- 
ticular quarters. It would be necessary, in the case presented by 
you, to determine the value to each employee of the quarters occu- 
pied and to make the necessary deductions from the total salary 
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rate in each case irrespective of the number of persons occupying the 
same rooms or building. The fact of sharing quarters would not 
permit the determined value of the quarters to be deducted from 
only one of the occupants of the same quarters, or authorize divid- 
ing the charge on the basis of the value as determined for one 
employee, between the two or more employees sharing the same 
rooms or building. The salary account is with each individual 
employee, and as the value of the Government quarters occupied is 
required to be considered exactly the same as compensation, the pay 
rolls or vouchers must show the proper deductions on account of 
Government quarters furnished in kind in each individual case. 
Whether in the case you submit, $15 per month should be deducted 
from each employee’s salary on account of occupying common quar- 
ters, is a matter for administrative consideration and determination 
in the first. instance. As the basis of the charge on account of 
quarters furnished is the saving to vuhe employee thereby, it does 
not follow that if $15 is the proper charge when a certain set of 
quarters is occupied exclusively by an employee that a lower rate 
should be charged when the same set of quarters is shared with 
another employee. And in such a case it might be proper to deduct 
$15 per month from the money payment of each of the two employees. 


(A-20406) 


REW ARDS—INFORMERS—DISPOSITION OF RECOVERIES FOR 
VIOLATION OF NAVIGATION LAWS 


Proceeds derived from the sale of a vessel ordered forfeited by a United States 
court on the basis of combined allegations of violation of the customs laws, 
the navigation laws, and the national prohibition act are not recoveries 
under the customs laws within the meaning of section 619, act of September 
21, 1922, 42 Stat. 988, providing for the payment of rewards to informers 
of violations of the customs laws. 

Recoveries for violation of sections 4214, 4837, 4371, and 4377 of the Revised 
Statutes are not subject to the provisions of section 619 of the tariff act, 
not being funds collected under the customs laws as contemplated by that 
section. The proceeds derived from the sale of vessels under such sections 
should be treated and deposited as commerce receipts. 


Comptroller General McCarl to the Secretary of the Treasury, November 18, 
1927: 


T have your letter of October 26, 1927, as follows: 


I am transmitting herewith the department’s file relative to a claim for 
compensation submitted by W. H. Dowling under section 619 of the tariff act 
as informer in the case of the American gas screw Manito II, which was seized 
at Jacksonville, Florida. 

The boat, it appears, was libelled for violation of sections 584 and 593 of 
the tariff act of 1922; sections 4214, 4371, and 4377 of the Revised Statutes; 
and for violation of the national prohibition act. The court ordered the boat 
forfeited and sold on the basis of the combined allegations. The department 
requests your decision as to whether the proceeds of the sale of the Manito II 


are to be considered a recovery under the customs laws within the meaning of 
section 619 of the tariff act. 


6752°—28——22 
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Your decision is also requested as to the following related matters: 

Whether recoveries for violation of sections 4214, 4337, 4371, and 4377 of 
the Revised Statutes are recoveries under the customs laws within the meaning 
of section 619 of the tariff act, and, similarly, whether moneys received from 
the sale of vessels under these sections of the Revised Statutes should be 
treated as Treasury or commerce receipts. 

Please return the department's file with your reply. 


The claim filed by W. H. Dowling, sheriff, Jacksonville, Fla., is 
for compensation as informer under section 619, tariff act of 1922, 
42 Stat. 988, for information furnished with respect to the American 
gas screw Manito I] of violation of sections 584 and 593, tariff act 
of 1922; sections 4214 and 4371, Revised Statutes, and the national 
prohibition act. It is stated that the vessel was captured by customs 
authorities, aided by the informer, in St. Johns River, south of Jack- 
sonville, on February 4, 1924, and that when seized the vessel had 
contraband liquor aboard. With respect to the forfeiture and sale of 
the vessel and disposition of the proceeds the collector of customs 
at Tampa, in letter dated June 9, 1927, stated as follows: 


It appears that this vessel was libelled through the courts and that the 
original report to the United States attorney on which the libel was based, 
requested that he institute the proper proceedings for the recovery of the 
penalty for violation of section 584 of the tariff act of 1922 since the vessel did 
not have on board a manifest as required by section 431 of the tariff act of 
1922; section 4377 R. S. in that the vessel was engaged in a trade other than 
that for which she was licensed; and section 4214 R. S. as amended in that the 
vessel being licensed as a yacht was engaged in trade and in such a way as to 
violate the revenue laws of the United States. On the basis of these combined 
allegations in the libel the boat was forfeited and sold by the court, the net 
proceeds amounting to $561.71, which was deposited Mar. 11, 1927, C. D. 220. 
Just which one of the above enumerated sections the vessel was forfeited under 
does not appear and it is only safe to assume that the court decreed the 
forfeiture on all of the allegations set forth in the libel. 


Section 619 of the act of September 21, 1922, 42 Stat. 988, being 
the section of the tariff act referred to, provides: 


Award of compensation—Any person not an officer of the United States who 
detects and seizes any vessel, vehicle, merchandise, or baggage subject to seizure 
and forfeiture under the customs laws and who reports the same to an officer 
of the customs, or who furnishes to a district attorney, to the Secretary of the 
Treasury, or to any customs officer original information concerning any fraud 
upon the customs revenue, or a violation of the customs laws perpetrated or 
contemplated, which detection and seizure or information leads to a recovery 
of any duties withheld, or of any fine, penalty, or forfeiture incurred, may be 
awarded and paid by the Secretary of the Treasury a compensation of 25 per 
centum of the net amount recovered, but not to exceed $50,000 in any case, 
which shall be paid out of moneys appropriated for that purpose. For the pur- 
poses of this section, an amount recovered under a bail bond shall be deemed 
a recovery of a fine incurred. 


Moneys as award of compensation are payable under this section 
only when funds are recovered as a result of withheld customs 
duties, or as fines, penalties, and forfeitures incurred under the cus- 
toms laws. The authority to pay compensation thereunder does not 
extend to all recoveries under the laws of the United States merely 
because the customs laws may also be either directly or indirectly 
involved, or because the seizure was made by and the proceedings for 
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forfeiture instituted at the instance of the collector of customs who 
happens to be the representative of the Government at the port where 
the violation occurs. 


Sections 4214, 4837, 4871, and 43877, Revised Statutes, as amended, 
provide, respectively, as follows: 


Pleasure yachts ; license; entry and clearance ; restrictions.—The Secretary of 
Commerce may cause yachts used and employed exclusively as pleasure vessels 
or designed as models of naval architecture, if built and owned so as to be 
entitled to registry and the benefits thereof as vessels of the United States if 
such vessels were merchant vessels, to be licensed on terms which will authorize 
them to proceed from port to port of the United States and to foreign ports 
without entering or clearing at the customhouse; such license shall be in such 
form as the Secretary of Commerce may prescribe. Such vessels, so enrolled 
and licensed, shall not be allowed to transport merchandise or carry passengers 
for pay. Such vessels shall have their name and port placed on some conspic- 
uous portion of their hulls. Such vessels shall, in all respects, except as above, 
be subject to the laws of the United States, aud shall be liable to seizure and 
forfeiture for any violation of the provisions of this chapter. (Section 103, 
title 46, Code of Laws of the United States.) 

Penalty for unlawfully proceeding on foreign voyage.—If any vessel, enrolled 
or licensed, shall proceed on a foreign voyage, without first giving up her enroll- 
ment and license to the collector of the district comprehending the port from 
which she is about to proceed on such voyage, and being duly registered by such 
collector, every such vessel, together with her tackle, apparel, and furniture, 
and the merchandise so imported therein, shall be liable to seizure and for- 
feiture. (Section 278, title 46, Code of Laws of the United States.) 

Trading without license; fees; forfeiture—Every vessel of twenty tons or 
upward, other than registered vessels found trading between district and 
district, or between different places in the same district, or carrying on 
the fishery without being enrolled and licensed, or if less than twenty 
tons and not less than five tons, without a license, in the manner pro- 
vided by this chapter, if laden with merchandise the growth or manu- 
facture of the United States only, or in ballast, shall pay the same 
fees and tonnage in every port of the United States at which she may 
arrive as vessels not belonging to a citizen of the United States; and, if she 
have on board any articles of foreign growth, or manufacture other than sea 
stores, she shall, together with her tackle, apparel, and furniture, and the 
lading found on board, be forfeited. The provisions of this section shall not 
apply to vessels entitled to be documented as vessels of the United States. 
(Section 317, title 46, Code of Laws of the United States.) 

Penalty for violation of license—Whenever any licensed vessel is transferred, 
in whole or in part, to any person who is not at the time of such transfer a 
citizen of and resident within the United States, or is employed in any other 
trade than that for which she is licensed, or is found with a forged or altered 
license, or one granted for any other vessel, such vessel with her tackle, apparel, 
and furniture, and the cargo, found on board her, shall be forfeited. But vessels 
which may be licensed for the mackerel fishery shall not incur such forfeiture 
by engaging in catching cod or fish of any other description whatever. (Section 
325, Title 46, Code of Laws of the United States.) 


In the case of Maul v. United States decided by the Supreme Court 
of the United States, May 31, 1927, it was held that sections 4337 and 
4377 of the Revised Statutes are directed to the protection of the 
revenue, and that while they are also regulations of commerce by 
vessels they are laws respecting the revenue within the contempla- 
tion of section 3072, Revised Statutes, in which it is provided that 
it is the duty of officers in the customs to seize and secure any vessel 
or merchandise which shall become liable to seizure by virtue of 
any law respecting the revenue. 
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The issue in the Maul case was as to the legality of the seizure of 
an American vessel by the Coast Guard on the high seas for viola- 
tion of sections 4837 and 4377, Revised Statutes, swpra, and the hold- 
ing that such sections were laws respecting the revenue within the 
meaning of section 3072, Revised Statutes, can not be accepted ‘as a 
determination that the sections are customs laws within the meaning 
of section 619 of the tariff act of 1922, and that any part of the 
moneys collected in consequence of violations of such sections may 
be paid out to as rewards to informers. 

The two sections in question as well as sections 4214 and 4871, 
Revised Statutes, supra, are primarily navigation laws relating to 
commerce and shipping of vessels of American enrollment, and regis- 
try. They may have been enacted for the express purpose of pro- 
tecting both the internal and the customs revenue, and to that extent 
may be considered laws respecting the revenue, but they are not and 
can not be considered as customs laws within the meaning of the 
provisions of section 619 of the act of September 21, 1922, supra, 
and moneys recovered as a result of the violation of such laws are 
not recovered on account of withheld customs duties, or fines, penal- 
ties, or forfeitures incurred under the customs laws as contemplated 
by that section. 

In the case presented by you nothing has been shown to the effect 
that the forfeiture of the Manito J] was ordered by the court under 
section 584 of the act of September 21, 1922, 42 Stat. 980, providing 
for the imposition of a fine upon the master for irregularities in 
connection with the ship’s manifest and/or section 593 of the same 
act, 42 Stat. 982, providing for the forfeiture of merchandise illegally 
introduced into the United States and subjecting the offender to fine 
or imprisonment or both. It is noted in connection with those sec- 
tions that they do not provide for the forfeiture of the vessel. Sec- 
tion 594 provides that the vessel, if not used as a common carrier, 
may be held only for the payment of the penalties incurred on ac- 
count of violations of the customs laws, and may be proceeded against 
summarily for the collection of the same. The forfeiture and sale 
of the vessel in such cases is provided by law for the purpose of 
enforcing a lien against the vessel created by the penalties imposed, 
the section evidently presupposing that proper proceedings in per- 
sonam against the offender had established the lien. 

In the present case it does not appear that any proceedings were 
had against the offenders, the record being to the effect that the matter 
was presented to the court for forfeiture of the vessel under allega- 
tions of violations of customs laws which did net provide for such 
forfeiture, and also of violations of navigation laws which do so 
provide. The obvious conclusion under such circumstances, in the 
absence of any showing to the contrary, is that the court ordered the 
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forfeiture and sale of- the Manito J] under the navigation laws, and 
not under the customs laws. The proceeds from the sale of the vessel 
are therefore not for consideration as a recovery under section 619 
of the tariff act. 

Answering your questions specifically you are advised as follows: 

1, The proceeds of the sale of the Manito IJ are not to be consid- 
ered a recovery under the customs laws within the meaning of section 
619 of the tariff act of 1922. 

2. Recoveries for violation of sections 4214, 4337, 4871, and 4377, 
Revised Statutes, as amended, are not recoveries under the customs 
laws within the meaning of section 619 of the tariff act. Moneys re- 
ceived from the sale of vessels under these sections of the Revised 
Statutes should be treated and deposited as commerce receipts and 
not Treasury receipts. 


(A-20523) 
TRANSPORTATION—NATIONAL GUARD OFFICERS 


An officer of the National Guard injured in line of duty while attending a service 
school under section 99 of the national defense act, as amended, and who 
receives medical treatment in the station hospital for several months is 
entitled upon his discharge from the hospital to transportation to his home 
under the provisions of the act of June 3, 1924, 43 Stat. 364, and not to 
mileage under section 99 of the national defense act, as amended. 


Comptroller General McCarl to Maj. A. L. Webb, United States Army, Novem- 

ber 19, 1927: 

There has been received your letter of October 31, 1927, transmit- 
ting voucher, with supporting papers, in favor of First Lieut. Henry 
D. Bennett, Fifty-first Infantry Brigade, Massachusetts National 
Guard, covering mileage for travel from Fort Benning, Ga., to 
Newton Center, Mass., in August, 1927, and requesting decision as to 
whether payment of same is authorized. 

By paragraph 3 (a), Special Orders No. 245, A. G. O., Massachu- 
setts, dated December 13, 1926, Lieutenant Bennett was directed as 
follows: 

3. (a) By direction of the Secretary of War, letter from Chief, Militia Bureau, 
dated December 10, 1926, Ist Lt. Henry D. Bennett, 51st Infantry Brigade, 
Newton Center, Mass., will proceed on February 25, 1927, to Fort Benning, Ga., 
reporting to the commandant, the Infantry School, on February 26, 1927, as a 
student for the rifle course, commencing February 28, 1927, and terminating 
May 28, 1927. Upon completion of the course, or when relieved by the com- 
mandant, the Infantry School, 1st Lt. Bennett will return to his home. The 
travel enjoined is necessary in the military service. 

In his letter of August 24, 1927, addressed to the U. S. P. & D. O. 
for Massachusetts, Lieutenant Bennett states: 


1. In compliance with par. 3, S. O. No. 245, A. G. O. Mass., dated December 13, 


1926, I reported at Fort Benning, Ga., on February 26, 1927, as a student for 
the rifle course. 
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2. On April 11, while attending a regularly scheduled course of instruction 
on rifle grenades, I was injured on duty and remained under medical treatment 
at the station hospital, Fort Benning, Ga., until August 12, 1927. 

3. Under date of Aug. 10, 1927, par. 1, S. O. No. 189, headquarters the Infantry 
School, Fort Benning, Ga., I was relieved from further duty at Fort Benning, 
Ga., as of Aug. 12, 1927. 

4. I reported to the finance officer, Fort Benning, Ga., on Aug. 12, 1927, for 
settlement of pay and mileage accounts, in accordance with par. 3 (b), S. O. 
No, 245, A. G. O. Mass., Dec. 13, 1926, and was informed that I was entitled to 
transportation only and not mileage. Due to the fact that I had purchased my 
own transportation and also that I did not agree with the finance officer, Fort 
Benning, Ga., with regard to mileage, I did not accept transportation from him. 

5. I hereby apply for mileage at 8¢ a mile from Fort Benning, Ga., to Newton 
Center, Mass., and attention is invited to par. 3 (b), S. O. No. 245, A. G. O. 
Mass., Dec. 13, 1926, which charges the expense of mileage to the appropriation: 
37-MB-825-—P-5044—A--6090-7. 


Section 99 of the national defense act as amended by the act of 
May 28, 1926, 44 Stat. 674, 675, under which Lieutenant Bennett was 
ordered to attend the service school at Fort Benning, Ga., provides: 


Under such regulations as the President may prescribe the Secretary of War 
may, upon the recommendation of the governor of any State or Territory 
* * * authorize a limited number of selected officers, warrant officers, or 
enlisted men of the National Guard to attend and pursue a regular course of 
study at any military-service school of the United States, except the United 
States Military Academy * * * and any such officer or warrant officer shall 
receive, out of any National Guard allotment of funds available for the purpose, 
the pay and allowances provided in the pay readjustment act of June 10, 1922, 
for officers and warrant officers of the National Guard when authorized by law 
to receive Federal pay and the travel allowances provided in section 12 thereof, 
* * * while in actual attendance at such school, college, or practical course 
of instruction, and for the necessary period of travel from and to his home 
station: Provided, That all pay and allowances accruing to any officer, warrant 
officer, or enlisted man, including that for the period of travel to home stations, 
may be paid prior to departure from the post or other place at which such 
service is performed: Provided further, That an officer, warrant officer, or en- 
listed man who becomes sick in line of duty while undergoing the training pro- 
vided for by this section or the training provided for by section 94 or section 
97 of this act shall, while he is so sick during the period he is authorized to 
engage in such training, be entitled to pay and allowances the same as if he 
were actually participating in such training. 


Section 4 of the act of June 3, 1924, 43 Stat. 364, 365, provides: 


That section 6 of the act of March 4, 1923, be, and the same is hereby, 
amended to read as follows: 

“Sec. 6. That officers, warrant officers, and enlisted men of the National 
Guard injured in line of duty while at encampments, maneuvers, or other exer- 
cises, or at service schools, under the provisions of sections 94, 97, and 99 of the 
national defense act of June 3, 1916, as amended * * * shall be entitled, 
under such regulations as the President may prescribe, to medical and hospital 
treatment at Government expense, and to a continuation of the pay and allow- 
ances whether in money or in kind, they were receiving at the time of such 
injuries, until they are fit for transportation to their homes, and upon termina- 
tion of such medical and hospital treatment shall be entitled to transportation 
to their homes at Government expense. * * * Any person hereinbefore 
described, injured as aforesaid, who shall remain disabled for more than six 
months, shall, during the period of disability in excess of six months and until 
fit for transportation to his home, be entitled to medical and hospital treatment 
and to subsistence at Government expense, and when fit for transportation 
shall be entitled to transportation to his home at Government expense, but shall 
not during such period in excess of six months be entitled to other compensa- 
tion. - 
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Section 99 of the national defense act, as amended, prescribes the 
pay and allowances officers of the National Guard shall receive while 
in actual attendance at a service school and in going to and returning 
therefrom, with a proviso that an officer who becomes sick in line of 
duty while undergoing such training shall for the authorized period 
of training be entitled to pay and allowances the same as if he were 
actually participating in such training. 

The act of June 3, 1924, swpra, contains special provision as to 
those injured in line of duty while attending service schools, spe- 
cifically prescribing the pay and allowances to which they shall be 
entitled, including transportation to their homes. It is suggested 
that the phrase “transportation to their homes” as used in the act of 
June 3, 1924, should be construed as meaning the “ travel allowances ” 
or mileage expressly provided by section 99. The word “transporta- 
tion” has a well defined meaning and can not be construed as mean- 
ing mileage. If it had been the intention of Congress that officers 
injured in line of duty while attending service schools and hospi- 
talized as authorized in the act of June 3, 1924, should receive mileage 
for the travel performed from the hospital to their homes, no doubt 
apt words would have been used to express such intent. 

Payment of the voucher is not authorized. However, in view of 
the reasons for the nonissuance of transportation in kind, payment 
may be made to Lieutenant Bennett of an amount equal to the cost 
to the Government had transportation as authorized by law been 
issued and used. . 


(A-19783) 


RENTAL ALLOWANCE—TRANSPORTATION—ADOPTED CHILD OF 
NAVAL OFFICER 


The word “children” in sections 4 and 12 of the act of June 10, 1922, 42 Stat. 
627 and 631, is used in its ordinary or popular sense and includes only 
legitimate offspring born in lawful wedlock of an officer of any of the 
services covered by the act. 


Comptroller General MecCarl to Lieut. M. F. Talbot, United States Navy, 

November 22, 1927: 

There has been received your letter of August 24, 1927, requesting 
decision whether you are authorized to credit Ensign Willis Henry 
Pickton, United States Navy, with rental allowance as an officer with 
dependents. His certi...ate on S. & A. Form 201 submitting the 
claim for the period commencing August 2, 1927, shows that “the 
increased allowances * * * are claimed because of: (2) Adopted 
child 14 years old * * * Robert James Pickton, 324 Perkins 
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Street, Akron, Ohio. Court decision, adoption papers, and affidavits 
attached.” 

The Naval Register shows Ensign Pickton was born August 15, 
1902, and is thus 25 years of age. It appears from the papers sub- 
mitted, including the decree of the court entered August 2, 1927, that 
the child adopted is the brother of claimant; that that brother with 
his sister and another brother reside with the mother of claimant at 
the address given; and that in connection with the petition for 
adoption, Ensign Pickton stated under oath as follows: 


I hereby swear or affirm that during the four years I was in attendance at 
the Naval Academy I contributed two hundred & 00/100 dollars to the support 
of my mother and my younger sister and my two brothers, my pay at that time 
being sixty dollars per month. 

That in the twenty-six months since my graduation and acceptance of a com- 
mission in the United States Naval Service I have contributed twenty dollars a 
month each month in the form of a Government allotment to the support of my 
mother, sister and two brothers, my pay during this time being one hundred 
and forty-three dollars per month. 

That I intend sending forty dollars a month additional which would be paid 
me should my brother be made a dependent of mine, to my mother for his 
support. 

That my father is dead and that this dependent’s pay is necessary for the 
proper support of my mother, sister, and two brothers. 


The decree of the court granting the adoption also recited that 
the evidence shows “that the child will have property consisting 
of a trust fund on death of grandfather.” Section 4 of the act of 
June 10, 1922, 42 Stat. 627, provides: 


That the term “dependent” as used in the succeeding sections of this act 
shall include at all times and in all places a lawful wife and unmarried chil- 
dren under twenty-one years of age. It shall also include the mother of the 
officer provided she is in fact dependent on him for her chief support. 


The words in juxtaposition are “a lawful wife and unmarried 
children,” which apparently have a relation to the offspring of the 
officer with a lawful wife. 

On the passage of the act of June 10, 1922, there were in effect the 
provisions of the act of April 16, 1918, 40 Stat. 530 (continued and 
made effective until June 30, 1922, by section 2 of the act of May 
18, 1920, 41 Stat. 602), sutberiing during the continuance of the 
then existing emergency to an officer on field duty or on duty without 
the territorial jurisdiction of the United States “who maintains a 
place of abode for a wife, child, or dependent parent,” the furnish- 
ing of public quarters to such wife, child, or dependent parent, and 
if none were available, the payment to the officer of commutation 
of quarters, heat, and light in lieu thereof. In the consideration of 
that act the Comptroller of the Treasury held in 24 Comp. Dec. 
681, 686: 


The term “child” as used in the act includes an unmarried person (the 
officer’s offspring or a child legally adopted by him prior to April 16, 1918) 
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under 18 years of age, or of any age if insane or idiotic. It does not include 
a stepchild nor a child, either of his own blood or legally adopted, who is mar- 
ried or has attained the age of 18 years. It includes a grandchild as a child 
if the parents of the grandchild are dead and the officer maintains the 
relationship of parent. 

The requirement that the adoption must have occurred prior te 
the passage of the act was obviously designed to exclude cases of 
adoption made with a view to securing the increased allowances 
under a temporary statute in effect only during the war, and seems 
to have been influenced by the provision contained in the war risk 
insurance act of October 6, 1917, where in defining the word “ child ” 
it was provided, 40 Stat. 398, 401, that in Articles I, relating to 
allotments and family allowances; III, relating to compensation for 
death or disability; and IV, relating to insurance, unless the context 
otherwise required : 

(1) The term “child” includes— 

(a) A legitimate child. 

(b) A child legally adopted more than six months before the enactment of 
this amendatory act or before enlistment or entrance into or employment in 


active service in the military or naval forces of the United States, whichever 
of those dates is the later. 


In the enactment of the World War veterans’ act, 43 Stat. 607, 
after the provisions for family allowances and compensation for 


death or disability in, the service were no longer operative, the word 
“ child ” was defined as including, “a child legally adopted.” 

In the interpretation of the word “child” in the act of May 18, 
1920, 41 Stat. 604, providing for the transportation of the wife or 
dependent child or children of officers and certain enlisted men, 
the Comptroller of the Treasury held, 27 Comp. Dec. 579, 583, that 
it included a child legally adopted by the officer prior to May 18, 
1920. The construction of a permanent law relating to “child or 
children ” to include adopted children only if adopted prior to the 
enactment of the statute was obviously unsound, and so much of 
this later decision as required that adoption be prior to May 18, 
1920, was overruled in decision of this office of May 15, 1922, 1 Comp. 
Gen. 670, as was also the holding that grandchildren were included 
in the term. 

The limitation imposed by the act of October 6, 1917, and the con- 
struction placed on the act of April 16, 1917, were warranted. The 
purpose of the respective statutes was to provide additional or in- 
creased allowances to officers and enlisted men who, in fact, were 
responsible for the support of child or children, and where men 
without thought of personal gain and prior to the enactment of the 
respective laws had entered into an obligation by legal adoption to 
maintain a child or children, the spirit of the respective statutes 
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required inclusion of children so adopted but justified the exclusion 
of adopted children who were adopted after knowledge that the law 
provided an increase in allowances for children. But both such 
limitation and such construction indicate clearly that the term “child 
or children ” does not, in the ordinary or usual sense, include adopted 
children. The unsoundness of including in the phrase such adopted 
children and excluding others was recognized in 1 Comp. Gen. 670. 
The phrase as used in the statute here in question either includes all 
or no adopted children. In practice, in applying the construction of 
the phrase as used in the act of April 16, 1918, to the phrase as used 
in sections 4 and 12 of the act of June 10, 1922, the difference between 
a temporary statute to continue in effect only during the then existing 
war and one establishing permanently allowances of officers of the 
Army and Navy seems to have been lost sight of. Your submission 
thus presents for consideration the proper construction of the term 
as used in sections 4 and 12 of the act of June 10, 1922. Section 1 
of the Revised Statutes provides: 


In determining the meaning of the Revised Statutes, or of any act or resolu- 
tion of Congress passed subsequent to February twenty-fifth, eighteen hundred 
und sevyenty-one, * * *; words importing the plural number may include 
the singular; * * *, unless the context shows that such words were in- 
tended to be used in a more limited sense; * * *. 


The term “children” as used in this section thus includes child. 
The Supreme Court has said “ In construing statutes words are taken 
in their ordinary sense.” Water Power Co. v. Street Railway Co., 172 
U. S. 475, 491. To the same effect is Treat v. White, 181 U. S. 264, 
267, and Martin v. Hunter’s Lessee, 1 Wheat. 304, 326. And this is 
uniformly the rule unless the context requires a different construc- 
tion of the word or phrase. What, then, is the “ordinary sense ” of 
the word “children”? “ But the legal construction of the word 
‘children’ accords with its popular signification, namely, as desig- 
nating the immediate offspring.” Adams, et al. v. Law, 17 How. 417, 
421. To the same effect is Jn re Laske, 90 N. E. 652, 654; 197 N. Y. 
193; 27 L. R. A. (NS) 1158 that “‘ child or children’ in common 
parlance imports a child or children born in lawful wedlock and not 
a child or children whose filial relation arises solely out of an 
adoption.” 

The phrase has been given a broader meaning in the construction 
of wills where necessary to effectuate the intention of the testator. 
For example, see /n re Keogh, 98 N. Y. Supp. 433, 435; 112 App. Div. 
414; and as well in other legal documents where it may be necessary 
to carry out the intent, Martin v. Aetna Life Insurance Co., 73 Me. 25, 
27. In statutes of descent and distribution, of course, the phrase 
* child or children ” includes adopted children by virtue of the terms 
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of the adoption law designed to give such children the right of 
inheritance from the adopting parent. But where used in other 
statutes, unless clearly indicating an intent otherwise, the uniform 
construction seems to be that it is used in its primary technical sense 
as lineal descendants and excludes adopted child or children; that 
is, the act of the adopting parent can not affect the rights or lia- 
bilities of others with respect to “ child or children ” of the adopting 
parents. Jn re Miller's Estate, 18 N. EK. 139, 140; 110 N. Y. 216; 
Commonwealth v. Nanerede, 32 Pa. (8 Casey), 389, 390. Jn re 
Moore’s Estate, 35 N. Y. Supp. 782, 784; 90 Hun. 162; Clarkson v. 
Hatton, 44 S. W. 761, 762; 143 Mo. 47; 39 L. R. A. 748. 

Thus in the case of Clarkson vy. Hatton, supra, the court says: 

* * * Adoption was unknown to the common law, being repugnant to 
its principles and the institution upon which it was builded, but was recog- 
nized by the civil law from its earliest day, and exists in this country by the 
statutes of every State so far as we have had occasion to examine. The child 
becomes, in a legal sense, the child of the adopting parents, and at the same 
time remains the child of its natural parents, and is not deprived of its rights 


of inheritance from them unless expressly so provided by statute. Wagner v. 
Varner, 50 Iowa, 534. * * * 


* * * ‘In Schafer v. Eneu, 54 Pa. 304, it was held that the adopted children 
are not children of the persons by whom they have been adopted, and that 
the act of the legislature in passing the adoption statute did not attempt the 
impossible, the court saying: “Giving an adopted san a right to inherit does 
not make him a son in fact, and he is so regarded in law, only to give the 


right to inherit. * * *’ 

In Commonwealth v. Nancrede, supra, it was held an adopted child 
is not exempted from a collateral inheritance tax as a natural child 
would be merely because the statute gives him the right to inherit; 
and in the consideration of section 2172, Revised Statutes, which 
provides that the minor children (if dwelling in the United States) 
of persons duly naturalized shall be considered as citizens of the 
United States, has been construed as not including an adopted child 


of such naturalized person. Powers v. Harten (1918), 167 N. W. 
693; 183 Lowa, 764. 


Applying this judicial determination as to the meaning of the 
phrase “child or children” to the present matter, the word “ chil- 
dren ” as used in sections 4 and 12 of the act of June 10, 1922, clearly 
was designed to include only the legitimate offspring born in lawful 
wedlock of the claiming officer and gives no right to officers to in- 
crease the obligation of the Government by the expedient of adopting 
a brother, sister, niece, or nephew, or a stranger to his blood, and this 
without reference to whether such adoption (independently of the 
legal obligations imposed) actually does or does not cast upon him 
in the particular circumstances of a given case the responsibility, 
care, maintenance, education, and support of a minor child; and also 
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independently of whether the adoption was prior to April 16, 1918, 
May 18, 1920, June 10, 1922, or any other date. 

This being a reversal of prior decisions, payments heretofore made 
of increased rental and subsistence allowances as an officer with 
dependents, the dependent being an adopted child or children, and 
for transportation of adopted children, will not be disturbed and 
such payments in the case of officers who have been regularly cred- 
ited with such increased allowances will be passed to credit for 
periods to and including November 30, 1927, when notice of this 
decision should be known at all stations. Payments thereafter to 
such officers for dependent adopted children will be disallowed in the 
disbursing officer’s account. No payments will be passed to credit 
in cases where claims have been asserted on such ground but not paid, 
whether such payments are made before or after November 30, 1927. 
You are not authorized to credit the account of Ensign Willis Henry 
Pickton, United States Navy, with increased allowances as an officer 
with dependents, the dependent being an adopted child. 


(A-18162) 


TRAVELING EXPENSES—LODGING—HIRE OF ROOM FROM WIFE 
OF GOVERNMENT EMPLOYEE 


Reimbursement for an amount alleged to have been paid by an Internal Revenue 
employee in a travel status to the wife of another Internal Revenue 
employee for lodging is not authorized. 


Decision by Comptroller General McCarl, November 23, 1927: 


Katherine A. Smith has requested review of settlement dated 
August 2, 1927, disallowing her claim for $15 as reimbursement of 
expenses of lodging for six days in January, 1927, while in an official 
travel status at Lake Worth, Fla. This amount was included in 
claimant’s travel voucher for January, 1927, but was eliminated 
therefrom by the disbursing officer before payment as being contrary 
to the decision of this office, 4 Comp. Gen. 370, in that the payment 
was made to the wife of another employee of the prohibition forces. 

Section 1765, Revised Statutes, provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


In explanation of this expenditure the claimant states: 


Under date of January 22, 1927, the prohibition office, Tampa, Florida, 
received a telegram from Administrator Tuttle of Savannah, Georgia, saying for 
Smith to proceed to Lake Worth for duty balance of month. 
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According to the above instructions I proceeded on January 23, 1927, to Lake 
Worth, arriving at 8.30 p. m. This being my first time in Lake Worth I 
engaged a room from Mrs. W. M. Simmons, wife of Agent W. M. Simmons who 
took in roomers. During the winter of 1926, I rented a room here in Tampa 
from Mrs. Simmons, therefore knowing her and knowing she had rooms to rent 
I engaged a room from her at $2.50 per night, this being as reasonable as any 
nice room could be secured this time of the year. I preferred stopping at her 
home rather than a hotel where I knew no one. I secured vouchers for the 
lodging signed by Mrs. W. M. Simmons and same were attached to Form 1012 
when forwarded to Savannah, Georgia, in February, 1927. 

When my account reached the disbursing office in Savannah, all expenses were 
allowed except the expenses for lodging, stating that under the principle 
announced in 4 Comp. Gen. 370, it appears that the renting of a room by one 
employee of the Government to another employee by which arrangement the 
employee from whom the room was rented might receive any personal benefit 
either directly or indirectly from the rental is in contravention of section 1765 
R. 8., and that the amount so paid is not reimbursable. 

Through Prohibition Administrator R. EB. Tuttle I presented my claim to the 
General Accounting Office, Washington, D. C., and on August 2, 1927, they 
advised me, “ Your claim for reimbursement for the cost of lodging while on 
official duty at Lake Worth, Florida, January 23d to 31st, 1927, has been exam- 
ined and disallowed, per the above certificate number, for the following reasons: 
The claimant while at Lake Worth, Florida, obtained lodging during the period 
January 23d to 31st, 1927, from the wife of an employee of the United States. 
Reimbursement of the amount of $15.00, which was paid for the lodging is 
unauthorized as a contravention of section 1765, Revised Statutes of the 

nited States.” 

As I did not rent the room from Mr. Simmons, and as Mrs. Simmons was 
renting rooms in order to meet living conditions, I can not see where Mr. Sim- 
mons received any personal benefit from the rental. * * * 


It has been repeatedly held by this office that payment to the wife 
of an employee for hire of an automobile, room rent, or rent of a 
boathouse constitutes the payment of additional compensation to the 
employee and is in contravention of said section 1765, Revised Stat- 
utes, except possibly in those cases where it is affirmatively shown 
that the wife has a separate estate, and that the payment does not 
inure in any way to the benefit of the husband (4 Comp. Gen. 271; 
id. 370; A-9242, May 15, 1926, October 15, 1926, and September 23, 
1927; and A-14940, July 29, 1926). The disallowance of the claim 
was in accordance with the decisions of this office. 

Upon review, the settlement is sustained. 


(A-20190) 
TAXES—STATE—GASOLINE 


Where gasoline is purchased for Government use under a contract or agree- 
ment specifying the price per gallon without mentioning the State gasoline 
tax, and payment is made therefor at the price agreed upon, no addi- 
tional amount is due the dealer by reason of the State tax which it may 
be required to pay. (Modified by 7 Comp. Gen. 621.) 

Where the Government uses gasoline so purchased as to become entitled under 
the law of a particular State to payment by the State of some portion of 
the amount collected as dealers’ or distributors’ tax, there is no authority 
for payment of such amount to the dealer, especially where there is no 
provision in the contract providing that such payments received by the 
United States would be for the benefit of the dealer or distributor. 
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Decision by Comptroller General McCarl, November 23, 1927: 

The Atlantic Refining Co. has requested allowance of its claim in 
the aggregate sum of $9,597.59, representing the amount alleged to 
have been paid by it to the State of Virginia as a tax of 44% cents 
per gallon on gasoline furnished the Navy Department under con- 
tract No. 67255, dated May 15, 1926. 

In so far as here material the gasoline tax law as enacted by the 
State of Virginia provides: 


Seotion 1. The following words, terms, and phrases used in this act are for 
the purposes hereof defined as follows: 
~ = + - - = om 


(c) The term “dealer” is hereby defined as any person, association of per- 
sons, firm, or corporation who or which imports, or causes to be imported, in 
the State of Virginia, motor-vehicle fuels, as herein defined, for use, distribu- 
tion, or sale and delivery in and after the same reach the State of Virginia; 
and also any person, association of persons, firm or corporation who or which 
produces, refines, manufactures or compounds such fuels in the State of Vir- 
ginia, for use, distribution, or sale and delivery in this State. Persons, asso- 
ciations, firms, and corporations importing, or causing to be imported, into this 
State, for their own use, such fuels in any container other than the usual tank 
or receptacle connected with the engine of the motor vehicle in the operation 
of which the fuel is to be consumed, and persons, associations, firms, or cor- 
porations producing, refining, manufacturing, or compounding such fuels in\ 
this State for their own use, shall also be considered dealers within the meaning 
of this act. 

Section 2. In addition to the taxes now provided by existing law, every 

dealer, as herein defined, who is now engaged or who may hereafter engage, in 
his own name, or in the name of others, or in the name of his representatives 
or agents in this State, in the sale, distribution, or use of motor vehicle fuels, 
as herein defined, shall, not later than the twentieth of each calendar month, 
render to the motor vehicle commissioner, a statement on forms prepared and 
furnished by the said commissioner, which shall be sworn to by one of the 
principal officers, in the case of domestic corporations, or by the resident gen- 
eral agent or attorney in fact, by a chief accountant or officer, in case of foreign 
corporations, by the managing agent or owner in case of a firm or association 
of persons, or by the dealer in all other cases, which statement shall show 
the quantities of motor vehicle fuels sold and delivered, or used, within the 
State of Virginia during the preceding calendar month, and such dealer shall 
at the same time pay the tax or taxes hereinafter levied on all motor vehicle 
fuels sold and delivered, or used, as shown by such statement. 
‘ Bills shall be rendered to all purchasers of motor vehicle fuels by dealers 
selling the same. The said bills shall contain a statement printed thereon in a 
conspicuous place that the liability to the State for the tax or taxes hereby 
imposed has been assumed, and that the dealer will pay the tax or taxes 
thereon on or before the twentieth day of the following month, 

Section 3. There is hereby levied a tax of four and one-half cents per gallon 
on all motor vehicle fuels, as here'n defined, which are sold and delivered, or 
used, in this State, and are not under the protection of the interstate commerce 
clause of the Constitution of the United States. But nothing herein shall be 
construed to exempt from the tax any distributor of gas or oils on the gas used 
in making such distribution, 

Section 4. The said tax or taxes shall be paid on or before the twentieth day 
of each month as herein provided, to the motor vehicle commissioner, who shall 
receipt to the dealer therefor, and, less any refunds made under this act and 
the necessary expenses incurred in the administration thereof, promptly pay 
the same into the State treasury. * * * 


It appears that in response to invitations for bids claimant com- 
pany submitted a proposal to furnish an approximate quantity of 
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motor and aviation gasoline to the Navy Department at the various 
points designated in the advertisement during the period July 1, 
1926, to December 31, 1926. The proposal was accepted and a formal] 
contract entered into under date of May 15, 1926, which fixed the 
price to be paid at $0.1275 per gallon for motor gasoline and $0.195 
per gallon for aviation gasoline. Claimant made delivery of 213,280 
gallons of gasoline under the said contract on which it alleges it 
paid a tax of 41% cents per gallon to the State of Virginia in accord- 
ance with the statute quoted, supra, and the present claim is for 
reimbursement of the said tax alleged to have been paid. 

The advertisement which was sent to prospective bidders, and 
which was, by reference, made a part of the formal contract, pro- 
vided that: 

Unit prices in this proposal will be shown separately for the gasoline and 
State or municipal taxes. Should any State or municipal tax be properly 
chargeable to the Federal Government on deliveries of gasoline under contract 
entered into as a result of this bid, the amount of such taxes will be added to 


the contract as a separate item, 
Bids must be submitted at definite prices, in cents per gallon. * * * 


The tax imposed by the State law hereinbefore quoted is a tax on 
the dealer and is not chargeable as such to the Federal Government. 
As the Federal Government can not be taxed by a State, any provi- 


sion in a contract intended to add the amount of a State tax to a 
price otherwise fixed in the contract must be clear and specific to be 
effective. Therefore the above-quoted statement in the advertisement 
can not be regarded as making the amount of the State tax a part of 
the contract price which the Government was obligated to pay. Com- 
pare 5 Comp. Gen. 1022. 

It is to be noted that in submitting its bid claimant made no ref- 
erence to a State gasoline tax. The question as to the price the 
Government may pay the dealer or distributor is for determination 
in accordance with the terms of the contract under which the gasoline 
is purchased by the Government. 25 Comp. Dec. 862; 1 Comp. Gen. 
999, 584; 3 id. 348, 781; 5 id. 1022. 

The contract here called for the delivery of an estimated quantity 
of gasoline at each of numerous points in different States during the 
period in question, a definite price per gallon being stated for the 
gasoline to be furnished at each of said points, and no provision was 
made therein for the payment by the Government of any amount in 
addition to the unit price so stated—$0.1275 per gallon for motor 
gasoline and $0.195 per gallon for aviation gasoline for the deliveries 
here in question—to cover any tax which the contractor might be 
required to pay the State of Virginia. It is obvious, therefore, that 
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the contractor has no legal claim against the United States for the 
tax alleged to have been paid by it to the said State, and this office 
may not properly concern itself with other than legal claims. Ac- 
cordingly, it must be held that the price quoted by the contractor and 
carried into the formal contract included ‘the entire amount to be 
charged the Government for the gasoline to be delivered thereunder. 

The question as to whether the contractor should or could have 
been required to pay the State a tax on the gasoline sold to the Fed- 
eral Government is a matter between the contractor and the State 
and with which the Federal Government is not directly concerned. 
If the contractor paid to the State a tax which the State had no legal 
right to impose or collect, any application for refund or redress 
should be made to the State and not to the Federal Government. No 
opinion is expressed by this office as to whether the State did or did 
not have the legal right to collect a tax from the contractor on the 
gasoline sold by the contractor to the United States, as such question 
is not before this office for determination—the only question here 
involved being as to the Government’s liability te the claimant under 
the contract. 

Claimant alleges, also, that the Navy Department has received re- 
funds from the State of Virginia on account of the aviation gaso- 
line purchased by the Government from the contractor under the 
contract here involved, and contends that if its claim, as above stated, 
for the additional amount of 41% cents per gallon on the entire quan- 
tity of gasoline (both motor and aviation) delivered in Virginia 
under this contract can not be allowed, it should, at least, be paid 
the amount of refunds which the Government has obtained from the 
State. 

Section 7 of the statute of the State of Virginia levying the tax 
provides : 


Any person, association of persons, firm, or corporation who shall buy, in 
quantities of five gallons or more at any one time, any motor vehicle fuels as 
defined in this act for the purpose of, and the same is actually used for, operat- 
ing or propelling boats, ships, aeroplanes or aircraft, stationary gas engines, 
tractors used for agricultural purposes and motor equipment belonging to 
cities and towns used exclusively in municipal activities, or who shall purchase 
and use any of such fuels for spraying purposes or for cleaning, dyeing, or other 
commercial use, except in motor vehicles operated, or intended to be operated 
in whole or in part upon any of the public highways, streets, or alleys of this 
State, on which motor fuels the tax or taxes imposed by this act shall have 
been paid, shall be reimbursed and repaid the amount of such tax or taxes 
paid by him, upon presenting to the secretary of the Commonwealth (now motor 
vehicle commissioner) an affidavit accompanied by a ticket, invoice, or other 
document from the dealer or retail distributor, showing such purchase, which 
affidavit shall set forth the total amount of such fuel so purchased and used by 
such consumer, other than in motor vehicles operated or intended to be operated 
upon any of the public highways, streets, or alleys of this State, and how used; 
and the secretary of the Commonwealth (now motor vehicle commissioner) 
upon the presentation of such affidavit and such ticket, invoice, or other docu- 
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ment shall repay to such consumer from the taxes collected on motor-vehicle 
fuels the said taxes paid on fuels sold and delivered and used other than for 
motor vehicles as aforesaid; provided that application for refunds as provided 
herein must be filed with the said secretary (commissioner) within sixty days 
from the date of sale or invoice, on forms prepared and furnished by said 
secretary (commissioner). (Act 1923, chap. 107.) 


This provision clearly authorizes the purchaser to obtain the re- 
funds, regardless of the fact that the tax was required to be paid by 
the dealer. 

As hereinbefore stated, the Government’s sole obligation to the 
contractor is under and in accordance with the terms of the formal 
contract. When the price per gallon as stipulated therein has been 
paid, as in this case, the contractual obligations have been fulfilled 
in so far as the United States is concerned. If, as alleged, the Gov- 
ernment so used the gasoline purchased from claimant as to become 
entitled under the Virginia law to payment by the State of some 
portion of the amount it collected as dealer’s tax, there is known 
to this office no authority for delivery of such amount to claimant, 
and, assuming such a stipulation might properly be given effect, 
which is doubtful, there appears nothing in the contract to even sug- 
gest a purpose that any such payment receiv ed by the United States 
would be for the benefit of claimant. 

If the contractor in this case was misled by the Navy Department’s 
advertisement or instructions relative to State and municipal taxes, 
and, as a result thereof, quoted prices and entered into the contract 
under the erroneous assumption that if the contractor should be re- 
‘quired to pay any such taxes, the contract price would be increased 
by the amount thereof, the responsibility therefor would appear to 
be with the contractor, and this office is without authority to grant 
any relief in the matter as it has no choice but to give effect 
to the contract as made. It is the duty and responsibility of a con- 
tractor offering to supply gasoline to the United States to know 
what, if any, State or municipal taxes it will be required to pay in 
order to fulfill its contract, and its bid price should be fixed accord- 
ingly. See 2 Comp. Gen. 81. 

In view of the facts of record, and for -the reasons herein stated, 
both claims must be and are disallowed. 
































(A-20468) 
PAY—NATIONAL GUARD ENCAMPMENTS 






In computing the “actually enrolled enlisted strength” of a company under 
paragraph 37a, National Guard Regulations 45, the men whose enlistments 
extend beyond the period of the encampment should be included, and those 
whose enlistments would expire during the period of the encampment 
should be excluded. 


6752°—28——23 
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Comptroller General McCarl to Col. Richings J. Shand, United States Property 
and Disbursing Officer, Illinois National Guard, November 23, 1927: 


There has been received your indorsement of October 31, 1927, 
transmitting supplemental field-training pay roll of Company C, 
One hundred and thirty-first Infantry, Illinois National Guard, 
covering the pay and allowances of the officers of that company, 
Capt. Alfred M. La Chapelle, Second Lieuts. Charles M. Boyer and 
Harold C. Vollman, while attending an encampment at Camp Grant, 
Ill, July 30 to August 13, 1927, and requesting decision whether you 
are authorized to pay the same in view of the fact that the actual 
enlisted strength of the company was reduced from 67 to 59 by 
reason of the expiration of enlistment of eight men during the period 
of the encampment and that only 38 attended, which was less than 
60 per cent of the actual enlisted strength of 67 at the beginning of 
the encampment period. 

Section 92 of the national defense act as amended by the act of 
June 3, 1924, 43 Stat. 363, provides: 


* * * Under such regulations as the Secretary of War shall prescribe, 
each company, troop, battery, and detachment in the National Guard shall 
* * * participate in encampments, maneuvers, or other exercises, including 
outdoor target practice, at least fifteen days in training each year, including 
target practice, unless such company, troop, battery, or detachment shall have 
been excused from participation in any part thereof by the Secretary of 
War: *..4;.° 


Section 94 of the national defense act of June 3, 1916, 39 Stat. 
206, provides that, under such regulations as the President may 
prescribe, the Secretary of War is authorized to provide for the par- 
ticipation of the whole or any part of the National Guard in en- 
campments, maneuvers, or other exercises, including outdoor target 
practice, for field or coast-defense instruction, and that the officers 
and enlisted men of such National Guard while so engaged shall be 
entitled to the same pay, subsistence, and transportation as officers 
and enlisted men of corresponding grades of the Regular Army are 
or hereafter may be entitled by law. 

Subsequent laws provide specifically for the rate of pay and 
allowances of officers and enlisted men while participating in encamp- 
ments or other exercises under this section which are not here called 
in question. 

In pursuance of the above provisions of law, regulations were pre- 
scribed, paragraph 37, N. G. R. 45, providing: 


Strength requirements for field training.—a. A company, prior to attending 
field training, must have complied with the requirements as to maintenance 
strength as provided in paragraph 9 b, N. G. R. 15, and must attend the training 
with 50 per cent of its officers and 60 per cent of its actually enrolled enlisted 
strength. 


By subparagraphs certain exceptions are made to these require- 
ments which are not here applicable, 
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It is understood that the purpose of the regulation quoted is to 
withhold authority to participate in encampments or other exercises 
under said section 94 from a company which can not comply with 
the prescribed requirements, unless it is brought within the pre- 
scribed exceptions. The question here presented is whether this 
company met the prescribed requirements. 

The prescribed enlisted maintenance strength of this company is 
60. Prior to the period of the encampment the actually enrolled 
strength was 67. It thus appears that prior to attending field 
training the requirement as to maintenance strength was complied 
with. 

The law provides that the period of an encampment shall be at 
least 15 days, and the regulations require that at least 50 per cent of 
the officers and 60 per cent of the actually enrolled enlisted strength 
of a company shall attend an encampment for the full period thereof. 
The phrase “actually enrolled enlisted strength” as used in the 
regulation is construed to include those men whose enlistments extend 
beyond the period of the encampment, and to exclude those whose 
enlistments would expire during the period of the encampment. Ob- 
viously the law and the regulations do not contemplate that an 
enlisted man of a company shall be sent to an encampment when it 
will be necessary to discharge him by reason of expiration of enlist- 
ment and return him to his home prior to the termination of the 
encampment. 

The company in question prior to the encampment had 67 enlisted 
men. The enlistments of eight of this number expired during the 
period of the encampment. The actually enrolled enlisted strength 
of the company for the purpose of the encampment is thus shown 
to have been 59. The company went to the encampment with 38 men, 
36 of whom participated in the full period of the encampment, which 
number is 60 per cent of its actually enrolled enlisted strength. All 
of the officers attended. It thus appears that the requirement as to 
attendance was also met. 

Payment of the voucher is authorized if otherwise correct. 


(A-20508) 


ACCOUNTS—INDIVIDUAL INDIAN MONEYS—DISPOSITION OF 
SMALL INACTIVE BALANCES 


Small balances carried by superintendents of Indian agencies and schools to the 
credit of Indian pupils whose whereabouts are unknown and whose accounts 
of private moneys have been inactive for several years should be covered 
into the Treasury to the credit of a special fund designated as “ Unclaimed 
individual Indian moneys (special fund)” to be held in trust for the 
payment of claims submitted by such Indians, 


| 
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Comptroller General McCarl to the Secretary of the Interior, November 28, 
1927: 


I have your letter of November 5, 1927, as follows: 


There are now carried in the accounts of the supermtendent of the Chiloceo 
Boarding School, Oklahoma, about 37 individual accounts in amounts of $1.00 
or less, in favor of former students of that school, whose present whereabouts 
the superintendent, after diligent inquiry, has up to the present been unable to 
ascertain, 

A few of these accounts date from 1925 and 1926, but the greater number 
have been carried for about eight years. Some represent amounts transferred 
oe accounts of the Carlisle Indian School at the time of its discontinuance 
(1918). 

The clerical work involved in carrying these accounts for so many years 
has been entirely out of proportion to their value, and owing to the regulation 
that accounts covering pupils’ individual funds must be rendered monthly, the 
labor involved in carrying them will be still further increased if the accounts 
are to be carried indefinitely. For this reason, a ruling by your office indicating 
the proper legal disposition which may be made of these old accounts in order 
that the superintendent of the Chilocco School may be relieved of the necessity 
of carrying them is desired. 


It is understood that the funds in question represent private 
moneys of former pupils, and that due to their failure to apply 
therefor when they left the Indian school, and the inability of the 
superintendent to locate them thereafter, a proper disposition of the 
funds by paying the same to the Indians entitled thereto has not 
been possible. The money thus belonging to these Indians should be 
held available in some fund, so that payment may be made if and 


when claims therefor are submitted by the parties entitled thereto. 

Accordingly, you are advised that the funds in question may be 
deposited and covered into the Treasury to the credit of a special 
fund to be held in trust for the individual Indians and to be avail- 
able for the payment of any claim which may hereafter be sub- 
mitted and established by them. The funds may be deposited in a 
lump sum and carried under a heading such as “ Unclaimed indi- 
vidual Indian moneys (special fund),” but the Secretary of the 
Treasury and this office should be furnished a list of the Indians 
whose funds have been so disposed of, so that a supplemental account 
and record may be kept reflecting at all times the amount due each 
individual Indian. 

The same practice as here indicated may be followed at other 
agencies and schools having old inactive accounts as here involved, 
and the same special fund used for the purpose. Care should be 
taken, however, in the depositing of the funds to indicate in the list 
of individual Indians whose moneys are involved the agency or 
school to which they belonged, so as to facilitate identification if and 
when claims for the funds are submitted for payment. 
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(A-20552) 


FAIRS AND EXHIBITS—PARTICIPATION IN BY BUREAU OF PUBLIC 
ROADS 


The appropriations provided for carrying into effect the Federal highway 
statutes are available for necessary expenses incident to participation in 
fairs and exhibits by the Bureau of Publie Roads to diffuse among the 
people of the United States useful information on subjects connected with 
the lawful work of the bureau. 


Comptroller General McCarl to the Secretary of Agriculture, November 28, 
1927: 


Consideration has been given to your letter of November 10, 1927, 
as follows: 


On July 27, 1927, settlement was made in the claims division of your office 
of two claims, Exhibitors Service Company, No. 0175942, $224.50, and Taft 
Cartage Company, No. 0176324, $180, for services rendered the Bureau of Public 
Roads of this department in connection with the bureau’s exhibit at the con- 
vention of the American Road Builders’ Association at Chicago in January, 
1927. The first claim had to do with the installation, the second with the 
transportution, of the exhibit: The appropriation designated for charge was 
that for “ Federal highway system,” act of November 9, 1921, 42 Stat. 212. 
During the pendency of the claims the claims division wrote the department 
as to the Taft Company account, asking what provision of the act was in mind 
us authority for the expendi.ure. In reply of June 1, 1927, section 21 of the 
act was quoted in part; that is, so much as carries the provision for such 
expenditures “as the Secretary of Agriculture may deem necessary * * * for 
carrying on necessary highway research and investigational studies independ- 
ently or in cooperation with the State highway departments and other research 
agencies and for publishing the results thereof.” It was submitted that an 
exhibition and demonstration of department equipment and processes before a 
large group of road builders representing the industry throughout the United 
States was a “ publication” of results within the fair intendment of the term. 
Both claims were nevertheless disallowed with a brief statement that the 
appropriation sought to be charged made no provision for expenditures of this 
character. 

In view of the importance of the ruling, the department would have been glad 
to have a more specific statement. As it is, two presumptions are open as to 
the grounds of action; first, that the term “ publication” is not broad enough 
to include an exhibit, and second, that the appropriation in the agricultural act 
for the current and several prior fiscal years for agricultural exhibits at State. 
interstate, and international fairs is not only exclusive as to the classes of fairs 
specified—this has always been the department’s. view—but also operates to 
exclude use of any departmental fund for exhibits at fairs outside the desig- 
nated group. The exposition in question at Chicago was not a State, interstate, 
or international fair. 

Neither conclusion seems warranted to the department, and both—the latter 
more particularly, because it affects not one bureau alone but our entire 
organization—gravely restrict and impede one of our important and well- 
established functions. Behind the question, and behind any question which 
has to do with such methods of publicity as the department may seek to adopt, 
is the primary statutory mandate in our organic act—“ There shall be at the 
seat of government a Department of Agriculture, the general designs and duties 
of which shall be to acquire and diffuse among the people of the United States 
useful information on subjects connected with agricultnre in the most general 
and comprehensive sense of that word * * *.” (Act of May 15, 1862, 12 
Stat., 387.) Nothing more significant has been written in any Federal legisla- 
tion relating to agriculture. “Acquire and diffuse” are coordinated. To obtain 
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information alone is but half the task. Thus the department's work has been 
organized upon the principle that the obligation and with it the authority to 
“diffuse” is inherent in all appropriations which Congress has granted for 
agricultural investigation, research, and experiment. 

It is, of course, unnecessary to dwell on the importance of exhibits and 
demonstrations at fairs and expositions, agricultural and otherwise, as a means 
of spreading information about agriculture. It is a means which from the 
beginning the department has largely and consistently employed. At first and 
during a long period the expenses were in all cases borne from the general 
bureau appropriation applicable. With growth of the work, the need for a 
coordinating agency was recognized by the provision, agricultural appropriation 
act of March 4, 1913, 37 Stat. 828, for a special agent on exhibits with later 
(1919) an assistant. This imposed no restriction on the appropriations appli- 
eable or on the classes of fairs. But for several years preceding 1920 State 
and interstate fair associations had been vigorously advocating a larger and 
more systematic participation by the department in their exhibitions; and their 
efforts bore fruit in the provision in the agricultural appropriation act of May 
31, 1920, 41 Stat. 718, which has been repeated in the subsequent annual acts: 

To enable the Secretary of Agriculture to make suitable agricultural exhibits 
at State, interstate, and international fairs held within the United States; for 
the purchase of necessary supplies and equipment; for telephone and telegraph 
service, freight and express charges; for travel; and for every other expense 
necessary, including the employment of assistance in or outside the city of 
Washington. 

Neither the interests which promoted this legislation nor the department in 
presenting it to Congress had any purpose or thought of setting up an exclu- 
sive classification. There was no proposal that Congress should consider the 
whole subject of fairs, select the classes at which the department might exhibit, 
and eliminate all others. The object sought was to organize the work of 
exhib'ts for a special class of fairs whose similarity of character made it 
advantageous to prepare and circulate the department’s showings under sep- 
arate administrative supervision. As to other fairs and expositions of more 
miscellaneous character the former departmental practice was not to be dis- 
turbed. This was the construction placed upon the new provision by the 
department at the organization of the office of exhibits in 1920, and followed 
down to the present time. As a consequence, bureau funds have been freely 
used to meet the cost of exhibits at fairs outside the classes served by the office 
of exhibits. It is the construction supported by the absence of discussion as 
to classes of fairs at the hearings on the new exhibit item in 1920. Had the 
agricultural committees of the House and Senate assumed that the provision 
was intended to establish an exclusive class, it must be supposed that there 
would have been some discussion of the subject. And it is the only construction 
consistent with the background of facts. The State, interstate, and international 
fairs are only a small part of the expositions which afford the department 
opportunity to impart agricultural information and publish the results of its 
investigations through the medium of exhibits. These outside occasions, to 
mention only a few of the more prominent, include conventions of agricultural 
or associated industries such as the American Road Builders’ Association, the 
National Canners’ Association, the American Medical Association, the General 
Federation of Women’s Clubs, the American Farm Bureau Federation, and the 
National Grange week. Another important group is the farmers’ weeks meet- 
ings, short courses held annually by many colleges of agriculture. In addition 
there are the community, county, and district fairs, outnumbering all other 
classes of agricultural expositions. Occasions are not infrequent—for instance, 
campaigns for the eradication of bovine tuberculosis, cattle ticks, white pine 
blister rust, and the like—when exhibits and demonstrations at these county 
and district gatherings are a peculiarly effective channel of communication 
between the department and the portions of the community it desires to reach. 

With respect to the two disallowed claims above mentioned, the American 
Road Builders’ Association was able to supply funds for meeting the obliga- 
tions incurred by the department. It is not my purpose, therefore, to request 
revision of these specific cases. The department feels, however, that the im- 
portant question involved should not rest upon these settlements. It happens 
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that the Bureau of Public Roads has recently received and desires to accept an 
invitation to exhibit at the forthcoming exposition of the American Road Build- 
ers’ Association at Chicago. Your decision is therefore requested whether the 
eost of preparing, transporting, and installing the exhibit may be paid from 
the appropriation provided by section 21 of the Federal highway act of No- 
vember 9, 1921, above cited. Since construction must be started in the near 
future if the exhibit is to be completed in time for the showing, the favor of 
an early decision is requested. 


While the term “publication” in its usual and ordinary sense 
means dissemination of information through the medium of printed 
matter, the phrase “ publishing the results thereof ” as appearing in 
the act of November 9, 1921. supra, reasonably may be considered as 
having a broader meaning in view of the express terms of the basic 
statute of May 15, 1862, supra, creating the Department of Agricul- 
ture, which provides in section 1, as follows: 


That there is hereby established at the seat of Government of the United 
States a Department of Agriculture, the general designs and duties of which 
shall be to acquire and to diffuse among the people of the United States useful 
information on subjects connected with agriculture in the most general and 
comprehensive sense of that word, and to procure, propagate, and distribute 
among the people new and valuable seeds and plants. 


Participation in fairs and exhibits by the Bureau of Public Roads 
has not been specifically authorized by the Congress in the Federal 
aid highway statutes, nor in the appropriation acts provided to carry 
into effect those statutes. The same is probably true of the work 
under other bureaus of the department. But under the terms of the 
basic statute above quoted, such participation by the bureaus of the 
department, the duty of which it is to disseminate useful informa- 
tion, may be considered as a lawful part of the work of the bureau. 
And as to the Bureau of Public Roads, this may be considered as 
true irrespective of the exact meaning to be given to the term “ pub- 
lishing ” appearing in the Federal aid highway statute of November 
9, 1921, supra. 

In the decision of November 17, 1924, 4 Comp. Gen. 457, 458, 
wherein was considered the legality of payments for purchase of 
signs and pictures by the Bureau of Mines for use in exhibits to 
depict the various phases of the mining industry, it was held: 


The act of February 25, 1913, 37 Stat. 681, established the Bureau of Mines 
in the Interior Department and provided that it should, subject to the approval 
of the Secretary of the Interior, conduct investigations concerning mining with 
a view to improving health conditions and increasing safety, efficiency, etc., in 
the various mineral industries and to disseminate information concerning the 
subjects investigated in such manner as will best carry out the purposes of 
the act. 

The appropriations from which the disallowed payments were made were for 
purposes set out in the act establishing the Bureau of Mines, and while said 
appropriations do not. specifically provide for the dissemination of informa- 
tion, the purposes of the appropriations are such that the dissemination of 
certain information would be regarded as properly within the scope thereof, 
eg "6 
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The situation in the present case is similar, 

You are advised, therefore, that the appropriations providing for 
carrying into effect the Federal highway statutes are available for 
necessary expenses incident to participation in fairs and exhibits by 
the Bureau of Public Roads to diffuse among the people of the 
United States useful information on subjects connected with the law- 
ful work of the bureau. 


(A-20554) 


TAXES—STATE—GASOLINE 


The gasoline tax in Colorado being imposed on the dealer, the Federal Govern- 
ment can not refuse to pay the full quoted or contract price for gasoline 
purchased in that State. While application should be made for refund 
of an amount equal to the tax on all gasoline purchased and used for 
purposes other than propelling motor vehicles upon the public streets and 
highways of the State, and use upon the roads in the Mesa Verde National 
Park would appear to be within this exception, the right to recover the 
amount of the tax has no bearing on the dealer’s right to collect from the 
Government the amount of the contract price for gasoline purchased and 
delivered. 


Comptroller General McCarl to the Secretary of the Interior, November 28, 

1927: 

Receipt is acknowledged of your letter of November 8, 1927, re- 
questing a decision upon the question whether the Colorado State 
tax on gasoline imposed by the State statute of April 20, 1927, is 
payable by the Federal Government on gasoline purchased for the 
use of Government-owned vehicles operated over roads in the Mesa 
Verde National Park. It is stated in the submission that 90 per cent 
of all the gasoline purchased and used by the park is used entirely 
within the park boundaries, and 10 per cent or less is used on the short 
connecting highway from the park entrance to Mancos, a distance of 
6.4 miles. 

The liability of the Federal Government for the payment of a 
State tax in Colorado was considered in my decision to you of 
August 26, 1927, A-19528, wherein it was determined that the tax 
was imposed upon the dealer and not the purchaser, and that while 
the State tax could not be added to the price already fixed by con- 
tract or agreement between the Federal Government and the dealer, 
the payment in connection with purchases or contracts thereafter 
made would be governed by the prior reported decisions of this 
office which hold generally that while the Federal Government is not 
liable for State taxes as such, the fact that the amount of a State 
tax was taken into consideration by the dealer in arriving at the 
price stipulated in its bid does not prevent or relieve the Govern- 
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ment from paying the full contract price agreed upon. 1 Comp. Gen. 
220, 584; 2 id. 81; 3 id. 848; 4 td. 1041; 5 td. 1022. 

The State statute here involved provides for a paynient by the 
State to the purchaser, if application therefor is filed within 60 days 
after the purchase, of an amount equal to the State tax upon any 
gasoline used for a purpose other than propelling motor vehicles “on 
public streets or highways.” Under this provision of the State law, 
application should be made to the State for the amount of the tax on 
all gasoline purchased by the park and used for purposes other than 
propelling motor vehicles upon the public streets or highways of the 
State and use upon the roads in the park would appear to be within 
this exception. But whether the Government can or can not recover 
the amount from the State would have no bearing upon the dealer’s 
right to collect from the Government the amount of the contract 
price for the gasoline purchased and delivered. See 5 Comp. Gen. 
1022; decision of November 23, 1927, A-20190, 7 Comp. Gen. 349. 


(A-20182) 


PAY—REDUCTION IN RATING—NAVY ENLISTED MAN 


The long continued and uniform construction by the Navy Department that the 
provisions of article 24 of the Articles for the Government of the Navy per- 
taining to “reduction of any rating established by himself” apply to the 
office of the commanding officer of the particular ship or station. and not to 
the individual, will be followed by the General Accounting Office in the 
settlement of accounts. 


Comptroller General McCarl to Martin J. McManus, November 29, 1927: 
There has been received your request for review of settlement 
claim No. 0193173, dated October 5, 1927, disallowing your claim 
for difference between pay of chief machinist’s mate (acting appoint- 
ment) and machinist’s mate, first class, United States Navy, from 
July 9, 1920, to June 22, 1927, the basis of your claim being that 
you were illegally disrated from the higher rating on July 9, 1920. 
It appears that you enlisted in the Navy December 10, 1917, ex- 
tended your enlistment for two years from the date of its expiration, 
August 23, 1919, and were discharged June 7, 1921; that you reen- 
listed June 23, 1921, under which reenlistment as subsequently ex- 
tended you served until June 22, 1927, when you were discharged. 

It also appears that while you were serving at the receiving ship, 
naval air station, Pensacola, Fla., you were rated by the commanding 
officer of that vessel August 1, 1919, chief machinist’s mate, acting 
appointment, and that you were disrated to machinist’s mate, first 
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class, on July 9, 1920, by the commanding officer of the same vessel, 
stated to have been as a punishment for an offense. 

You contend that this disrating was in violation of article 24 of 
the Articles for the Government of the Navy in that the rating and 
disrating were not done by one and the same person, and was there- 
fore illegal and of no effect. 

Before considering the question thus presented it may be noted 
that this disrating occurred while you were serving under your first 
enlistment as extended. You subsequently reenlisted June 23, 1921, 
as machinist’s mate, first class, and your rating under this reenlist- 
ment is not affected by the legality or illegality of your disrating in 
a former enlistment. Having reenlisted on June 23, 1921, in the 
rating of machinist’s mate, first class, you were entitled to the pay of 
that rating under that reenlistment and not the pay of a rating which 
you held in the former enlistment. For this reason the disallowance 
of your claim for the difference of pay for the period from June 
23, 1921, to June 22, 1927, is sustained. 

The question as to the illegality of the disrating will now be con- 
sidered as affecting your claim for the period from July 9, 1920, the 
date of the disrating, to June 7, 1921, the date of your discharge 
under the then current enlistment. 

Article 24 of the Articles for the Government of the Navy, section 
1624, Revised Statutes, provides that no commander of a vessel shall 
“inflict, or cause to be inflicted, upon any petty officer, or person 
of inferior rating, or marine, for a single offense, or at any one time, 
any other than one of the following punishments, namely: 


First. Reduction of any rating established by himself. 


The particular question here presented has never been decided by 
this office or the courts. It is understood, however, that article 24 
pertaining to “reduction of any rating established by himself” has 
been uniformly construed by the department to apply to the office 
of the commanding officer of the particular ship or station, and not 
to the commanding officer personally. 

This construction is clearly stated in Bureau of Navigation Manual, 
1925, as follows: 

p-5113. * * * 

(2) The provisions of article 24 of the Articles for the Government of the 
Navy pertaining to “reduction of any rating established by himself” apply 
to the office of the commanding officer of the particular ship or station. 

(a) For example, if an enlisted man attached to a submarine base is rated 
by his commanding officer, Capt. John Doe, that man may be later reduced as 
a punishment, in accordance with article 24, by Capt. John Doe. If Capt. 


John Doe is relieved of his command, his successor in office may also reduce 
the man as a punishment in accordance with article 24. 
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(b) If, however, the above-mentioned man, rated by the commanding officer 
of the submarine base, is transferred to another ship or station, he may not 
then be reduced in rating under the provisions of article.24, as the power of 
the commanding officer to reduce in rating as a punishment is restricted to the 
command in which the man received his rating. 


See also Bur. Nav. Manual, 1921, Article D-4561 (2). 
This long-continued and uniform construction of article 24 by the 
department charged with its execution is entitled to great weight, 


and it is not so clearly wrong as would justify this office in over- 
turning it. 

This case is to be distinguished from that of Dempsey, decided 
January 30, 1923, Review No. 2936, to which you refer, in that 
Dempsey’s rating, from which he was reduced by the commanding 


officer of the U. S. S. Gilmer, was not established by the commanding 
officer of that vessel. 


Upon review, the settlement is sustained. 


(A-18045) 


SEAMEN—MEDICAL TREATMENT—TRANSPORTATION TO THE 
UNITED STATES } 


Where conditions are such that the consular officers of the United States can 
not procure prompt medical and hospital treatment and subsistence for 
American seamen at the expense of the master or owner of the vessel upon 
which the seaman last served, relief may be furnished at the expense of 
the United States and payment made therefor from the appropriation for 
the relief of American seamen. 

Upon discharge of American seamen before consular officers of the United 
States in foreign ports for any reason except desertion the return of the 
seamen to the United States must be arranged for at the expense of the 
masters or owners of the vessel from which the seamen are discharged, if 
possible. 


Comptroller General McCarl to the Secretary of State, December 2, 1927: 
There has been received your letter of October 29, 1927, as follows: 


The department acknowledges your letter of May 9, 1927 (A-18045), con- 
corning the authority of consular officers to furnish relief and transportation to 
seamen discharged in foreign ports on account of illness or injury. 

This department does not seek to place the burden of formulating admin- 
istrative policies upon your office, but your cooperation in advising the depart- 
ment of the interpretation which your office places upon certain well-established 
principles, when applied to the situations hereinafter stated, will assist in estab- 
lishing more satisfactory and uniform procedure in such cases. For con- 
venience in replying and for reference each proposition upon which the depart- 
ment desires an opinion from your office is made a separate numbered paragraph. 

It is understood that the intent of Congress in enacting R. S. 4581 was to 
«assure the proper care and repatriation of seamen discharged in foreign ports 
for illness or injury, and that a consular officer is authorized to extend relief 
from Government funds under the following circumstances, notwithstanding 
there is a primary liability on the part of the vessel therefor: 

(1) When a seaman is in critical condition from illness or injury and any 
delay in his treatment on shore seriously endangers his life or permanent disa- 
bi&ty, a consular officer may, if the vessel and its owners refuse to make suitable 
urrangements, cause the seaman to be given necessary treatment from the fund 
for the relief and protection of seamen. The consular officer should offer satis- 
factory proof that such an emergency existed and should report the facts to 











364 DECISIONS OF THE COMPTROLLER GENERAL 


the department in order to permit the Government to seek reimbursement from 
the vessel if considered expedient (29 Op. Atty. Gen. 54) ; 

(2) Consular officers should likewise obtain prompt treatment for seamen 
under the conditions outlined in (1) where the vessel is unable to do so; (a) 
because it is without funds; (b) because local authorities will not permit the 
seamen landed, or local hospitals and physicians will not undertake the treat- 
ment, unless the consular officers assume responsibility therefor ; 

(3) When it is necessary for a consular officer to assume responsibility for 
the prompt treatment of seamen as set forth in (1) and (2), and the vessel is 
primarily liable therefor, the consular officer is justified in refusing to discharge 
the seamen, in which case they can only be relieved at Government expense 
‘f destitute, and the ship’s papers may be held pending satisfactory arrange- 
nents by the vessel. However, in event of the vessel's continued refusal or 
inability, the consular officer should exercise reasonable discretion in regard to 
delaying the departure of the vessel, particularly in the case of passenger 
vessels. (See your letter to this department dated May 9, 1927 (A-18045).) 

It is respectfully requested that you advise this department whether the 
statements in the above paragraphs numbered (1), (2), and (3) are in accord 
with your interpretation of section 4581 of the Revised Statutes of the United 
States. The following paragraph numbered (4) requests you to amplify an 
opinion rendered by your office in regard to the same class of cases. 

(4) In your letter to this department dated February 12, 1926 (5 Comp. 
Gen. 628), the last paragraph, you have cited the case of The Alecitor, 208 
Fed. Rep. 1007 and 15 Comp. Gen. 740, as authority for the statement that 
when an American seaman is discharged on account of incapacity caused by 
injuries received as a result of his own wilful misconduct and disobedience of 
orders, or because of disease arising from his own vices or gross indiscretion, 
the ship is not liable for the eure and maintenance after discharge. With re- 
spect to the obligation of repatriation in such cases, you indicate that the 
vessel or owning company may still be responsible. Will you please indicate 
whether in making this distinction it is your view that incapacity caused by 
wilful misconduct and disobedience of orders, or disease arising from vices or 
gross indiscretion, will never relieve the vessel or owning company of the obli- 
gation of repatriation, or if the obligation might in certain cases be terminated, 
as indicated in the following cases: 18 Fed. Rep. 605; 111 Fed. Rep. 550; Fed. 
Cases No. 14057 (opinion of Justice Betts) ; Fed. Gases No. 10262. 

The department desires to instruct consular officers in response to inquiries 
regarding the matters upon which your opinion has been requested. These 
questions are daily occurrences in large shipping centers, and your assistance 
in the premises will be appreciated. 


Assuming that paragraphs 1, 2, and 3 of the proposed regulations 
relate solely to the question of furnishing maintenance or medical and 
hospital treatment, they would appear to be in accord with the de- 
cisions of this office. It is, of course, the duty of the consul to see 
that relief is promptly furnished sick or injured or destitute seamen, 
and the furnishing of such relief should not be delayed unreasonably 
nor for such time as might endanger the life or result in additional 
suffering on the part of the seamen. 

With respect to paragraph 4, it may be stated that the court de- 
cisions cited by you did not pass upon the rights of the seamen therein 
involved to be returned to the United States at the expense of the 
Government, but were confined to certain disputed claims asserted 
by the seamen against the masters or owners of the vessels. While 
authority is granted by statute for the return of seamen to the United 
States at Government expense under certain circumstances, such au- 
thority does not affect the primary duty, responsibility, and liability 
of the shipping company owning or operating the vessel on which 


DECISIONS OF THE COMPTROLLER GENERAL 365 


the seamen last served to return the seamen to the United States. 
3 Comp. Gen. 148; 4 id. 118. See also section 295 of the United States 
Criminal Code, 35 Stat. 1146. Irrespective of the.seamen’s conduct 
or disobedience of orders there is a duty devolving on the shipping 
company to return to the United States a seaman then or previously 
in its employ. A reason for this is that the seamen are abroad as a 
result of their connection with the shipping company, which is a pri- 
mary agency to prevent the seamen from becoming a public charge 
in a foreign country. Furthermore, the vessel is benefited, indirectly 
at least, by the return of seamen to ports of the United States where 
their services are more readily available for reshipping on American 
vessels when needed. Consequently, it is always the duty of the 
consular officer, if practicable, to return a seaman to the United States 
by the same ship on which he last served, or on another available 
ship under the same private ownership or control. And when this 
can be done it is not apparent that the company would be entitled to 
reimbursement or compensation from the United States unless the 
seaman’s discharge was for desertion. A discharge by reason of de- 
sertion breeches the contract of employment and relieves the master 
or owner of the vessel from the duty of returning the seamen to the 
United States free of charge. 3 Comp. Gen. 936; A-15119, August 
3, 1926. If in any case a seaman is placed upon a vessel to be re- 
turned to the United States because he had last served on a vessel 
owned or operated by the same company, and the owner or master 
contends that the circumstances under which the seaman was dis- 
charged were tantamount to a desertion within the purview of the 
two decisions last above cited, the consular officer should not under- 
take to obligate the United States for the expense of the return 
transportation, but the consular certificate in such cases should show 
the distance of the route over which the transportation is to be fur- 
nished and the lowest passenger fare on the vessel, and should recite 
that the vessel has agreed to return the seamen for such compensa- 
tion, if any, as may be allowed by the Comptroller General of the 
United States. 


(A_19828) 


TRANSPORTATION—DEPENDENTS OF ARMY OFFICER—CIRCUITOUS 
ROUTE 


Where an officer of the Army traveling in a mileage status from his old to 
his new permanent station selects a circuitous route, without increased 
cost to the Government resulting therefrom on account of transportation 
furnished him on transportation request, he is not entitled to transporta- 
tion for his dependents by such circuitous route, and pursuant to the re- 
quirements of section 12 of the act of May 18, 1920, 41 Stat. 604, he will 
be charged with the increased cost to the Government for transportation 
of his dependents by such circuitous route. 
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Decision by Comptroller General McCarl, December 6. 1927: 

There is for consideration in connection with the settlement of car- 
rier’s bills for transportation furnished to dependents of Capt. 
Robert J. Wagoner, Quartermasters Corps, United States Army, 
on permanent change of station from Philadelphia, Pa., to the 
Hawaiian Department, under paragraph 20, Special Orders, 49, 
War Department, February 27, 1925, as amended by paragraph 3, 
Special Orders, 62, War Department, March 16, 1925, whether any 
amount is chargeable to the officer as excess cost to the Government 
by reason of the routing of the dependents from Philadelphia to San 
Francisco. It appears the officer was furnished transportation in 
connection with his travel in a mileage status, Philadelphia to San 
Francisco, at his request, as follows: 

Penna. R. R. Sys., Chicago, Ill. C., B. & Q. R. S., St. Paul, Minn. Great 
Northern Ry., Portland, Ore. So. Pac. lines to San Francisco. 

The direct route, the route by which mileage was paid to the officer, 
was via Chicago, Omaha, Ogden, to San Francisco. The cost to the 
Government had the officer traveled by the direct or official route, 
Philadelphia to San Francisco, would have been $83.48; by the 
route selected by the officer, by reason of land grant involved, the cost 
to the Government for the officer’s transportation was $74.60. Trans- 
portation by the same route was furnished for the officer’s dependents 
with notation that the dependents were “ Traveling with individual 
changing station, but not on troop train.” Transportation for the 
dependents by the official direct route would have cost the Govern- 
ment $193.74. By the route selected by the officer for his own travel, 
the cost to the Government is $230.46. On request for report of col- 
lection of the increased cost to the Government by the route selected 
by the officer, pursuant to the requirements of the act of May 18, 
1920, 41 Stat. 604, that “if the cost of such transportation exceeds 
that for transportation from the old to the new station the excess 
cost shall be paid to the United States by the officer concerned,” a 
provision of Army regulations has been cited as purporting to 
authorize the issue of the transportation in question without pay- 
ment by the officer of the increased cost. Army Regulations 30-920, 
of June 1, 1923, paragraph 6—m (2), provides: 


When the dependents are accompanying the individual changing station, 
but not on a troop train, they will be routed with him. * * 


In proper cases the regulation is appropriate. It has no applica- 
tion, however, to a circuitous route selected by the officer for his 
own convenience. The fact that his individual travel by the cir- 
cuitous route selected by him resulted in no increased cost to the 
Government by reason of the Government’s rights under land 
grants does not entitle him to circuitous routing for his dependents 
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at an increased cost to the Government, and if the regulations were 
designed to apply to such a case they are without authority of law. 
What the officer is entitled to for his dependents is clearly fixed in 
the law—transportation from his old to his new station by the 
shortest usually traveled route. He, himself, is entitled to mileage 
over that route. His selection of a circuitous route in connection 
with his travel in a mileage status without cost to himself gives him 
no right to transportation by the circuitous route for his dependents. 
The case is no different than had the route selected by the officer 
for his own travel resulted in increased cost to the Government and 
been charged against the officer in his mileage account. The item 
will be debited against the officer and collected in accordance with 
the mandatory requirements of the act of May 18, 1920, cited. 


(A-20691) 
POSTAL SERVICE—REINSTATEMENTS AND TRANSFERS 


Where there is a reinstatement or transfer of a regular clerk in first and 
second class post offices or carrier in the City Deliyery Service to the 
position of substitute in the same service, credit may be allowed for 
service as a regular clerk or carrier in order later to restore che rein- 
stated or transferred clerk or carrier to the regular grade previously 
held. 


Comptroller General McCarl to the Postmaster General, December 6, 1927: 


Consideration has been given to your letter of November 23, 1927, 
requesting decision of questions presented, as follows: 


In your letter of October 28, 1927, replying to my letter of October 17, 1927, 
requesting your decision on certain questions therein presented pertaining to 
the reinstatement, transfer, and classification of post-office employees, you make 
reference to the third paragraph of my letter of October 17, 1927, which is as 
follows: 

“As a rule, most of the persons transferred to or reinstated in positions in 
post offices are eligible to appointment to or reinstatement in regular positions. 
As it is not known at the time, in a majority of instances, whether a regular 
vacancy exists in the post office, it is and for many years has been our prac- 
tice to authorize the transfer or reinstatement of the employees as senior sub- 
stitute, to receive a designated salary when a regular vacancy occurs to which 
the employee can be assigned. Whether the stipulated salary is at the first 
grade or higher, we do not consider the advancement of the senior substitute, 
in these circumstances, a promotion, as intended and applied to substitute 
clerks, carriers, and laborers in post offices who have had no other civil-service 
status.” 

In commenting upon this paragraph you state: 

“* * * there would appear to be no statutory authority to advance a 
senior substitute through the automatic salary grade beyond that to which he 
‘would have progressed had his original appointment as substitute been to grade 
1.’ That is to say, if an employee is reinstated or transferred to the position of 
substitute clerk or carrier, his promotion thereafter through the automatic 
salary grades must be in accordance with the express terms of the statute, 
which would allow for promotion purposes no credit for service in any position 
other than that of substitute clerk or carrier.” 

In presenting to you the three questions set forth in my letter of October 17, 
1927, we did not have in mind the status of the {ntraoffice or interoffice trans- 
fers of post-office employes, nor the status of post-office employees who, by 
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reason of a reduction of force, due to a decrease in post-office business, it is 
necessary to relegate temporarily to the substitute roll, nor to those post-office 
employees who have been retired under disability under the provisions of sec- 
tion 6 of the retirement act of July 3, 1926, and who have been found by the 
Pension Bureau to be restored to an earning capacity, and whose reinstate- 
ment to a position in the post-office service as a moral obligation is incumbent 
upon the department. 

When a reduction in the force of a post office is found necessary, due to a 
decrease in its receipts or as a matter of good administration, it is our policy to 
transfer the surplus employees to other post offices where vacancies exist and 
where their services may be needed. However, it is not always feasible to 
transfer such employees immediately into regular positions as clerks or car- 
riers and we, therefore, have been transferring such employees as substitute 
clerks or carriers, pending the occurrence of regular vacancies, whereupon they 
resume their former grade and salary status. Likewise, if is not feasible to 
secure transfers to other post offices, the surplus employees are reduced to the 
head of the substitute clerical or carrier rolls, and upon the occurrence of 
regular vacancies they are advanced to such vacancies, resuming their former 
grade and salary status, ’ 

A like procedure is had in the case of a post-office employee who has been 
receiving annuity under the provisions of section 6 of the retirement act and 
who has been found by the Pension Bureau to be restored to an earning 
capacity. If at the time of the reinstatement of such employee 4 regular 
vacancy does not exist he is reinstated as senior substitute clerk, and upon the 
occurrence of a regular vacancy he is appointed thereto, resuming the grade 
and salary status which he occupied at the time he was retired under the pro- 
visions of section 6 of the retirement act. 

In interoffice and intraoffice transfers between post-office employees deemed 
desirable and in the interest of good administration and as authorized by the 
act approved February 28, 1925, if a transfer to a regular position can not be 
arranged, we proceed by transferring the employee temporarily into the posi- 
tion of substitute, pending the occurrence of a vacancy in a regular position, 


and when appointed to a regular position he is given his former grade and 
salary status. 





* 










2 
Your further opinion, therefore, is requested as to whether or not this depart- 


ment may lawfully and properly restore an employee to his former grade and 
salary status under the following conditions: 

1. When relegated to the substitute roll by reason of a necessary reduction in 
the force of a post office; or where due to temporary physical incapacity the 
employee has voluntarily requested reduction to the substitute roll. 

2. Where, in connection with the interoffice or intraoffice transfers of post- 
office employees, it is necessary to temporarily reduce the person so transferred 
to the position of substitute pending a regular vacancy. 

8. Upon the reinstatement as substitute clerk or carrier of a former regular 
clerk or carrier retired under disability and found by the Pension Bureau to be 
restored to an earning capacity. 


Your submission of October 17, 1927, was understood as relating 
exclusively to reinstatements or transfers to the positions of clerks in 
first and second class post offices or carriers in the City Delivery 
Service from some other branch of the Postal Service or from some 
other branch of the Government service generally. Based upon this 
understanding, the decision of October 28, 1927, 7 Comp. Gen. 295, 
held, in so far as here material, that if the reinstatement or transfer 
was to the position of substitute clerk or carrier from some other 
branch of the Postal Service or the Government service generally, 
only service as a substitute clerk or carrier could be counted in deter- 
mining the grade to which the clerk or carrier could be promoted 
automatically thereafter. No consideration was required in the de- 
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cision of reinstatements or transfers of clerks in first and second class 
post offices or carriers in the City Delivery Service to substitute posi- 
tions of the same class in the same post office, or another post office, 
made necessary or advisable for the reasons set forth in your present 
submission. 

If the reinstatement or transfer is from a position of regular clerk 
in first and second class post offices or a carrier in the City, Delivery 
Service to the position of substitute clerk or carrier, there would be 
no objection to the action of the administrative office, having due 
regard to the availability of appropriations and to the existence of 
vacancies, in giving consideration to service performed as a regular 
clerk or carrier, in the manner prescribed by law, in order to restore 
the transferred clerk or carrier to the automatic grade in which he 
served prior to the reinstatement or transfer. 

The three specific questions submitted are answered in the affirma- 
tive. 


(A-20783) 


PROPERTY, PRIVATE—DAMAGED IN THE MILITARY SERVICE 


Reimbursement may be made an officer of the Army under the provisions of 
the act of March 4, 1921, 41 Stat. 1436, for the value of the authorized 
change of station allowance of private property damaged by storm after 
having been turned over to the quartermaster for packing, crating, and 
shipment. 


Assistant Comptroller General Ginn to Maj. E. T. Comegys, United States 

Army, December 9, 1927: 

There has been received your request dated November 25, 1927, 
for decision whether under the act of March 4, 1921, 41 Stat. 1436, 
you are authorized to make payment on an approved voucher stated 
in favor of Joseph W. Benson, first lieutenant, Air Corps, for $152 
as reimbursement of the value of his private property which was 
damaged on September 29, 1927, by the collapse, resulting from a 
storm, of a building used as a carpenter shop at Scott Field, Ill. 

It appears that by paragraph 3, War Department Special Orders, 
No. 185, dated August 6, 1927, Lieutenant Benson was transferred 
from Scott Field, Ill., to Brooks Field, Tex., and that he turned over 
to the quartermaster at Scott Field his authorized change of station 
allowance of household goods for packing, crating, and shipment to 
Brooks Field. The quartermaster appears to have been engaged in 
packing and crating the household goods when a heavy wind caused 
the building used as a carpenter shop to collapse, thereby injuring 
the household goods. The Secretary of War has approved the find- 
ings of the board of officers fixing the damage to the property at $152. 

6752°—28——24 
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The third condition of section 1 of the act of March 4, 1921, supra, 
authorized reimbursement for loss, damage, or destruction of private 
property : 


When during travel under orders such private property, including the regu- 
lating allowance of baggage, transferred by a common carrier, or otherwise 
transported by the proper agent or agency of the United States Government, is 
lost, damaged, or destroyed; but replacement, recoupment, or commutation in 
these circumstances, where the property was or shall be transported by a 
common carrier, shall be limited to the extent of such loss, damage, or destruc- 
tion over and above the amount recoverable from said carrier. 


All that was required of Lieutenant Benson in connection with 
the transportation of his private property had been effected by his 
delivery of the property to the quartermaster for packing, crating, 
and shipment. The property had not been delivered to the quarter- 
master for purposes of storage and it may be considered that such 
possession as the quartermaster had of the property was incident to 
its transportation. See 3 Comp. Gen. 610. 

Payment of the voucher, if otherwise proper, may be made. 


(A-20840) 


TRANSPORTATION, WATER—PROPERTY LOST IN TRANSIT—DAM- 
AGES—RELIEF FROM LIABILITY UNDER “HARTER ACT” 


In contracts for carriage by sea, there is an implied warranty that the vessel 
is in all respects seaworthy in fact and reasonably fit to carry the particu- 
lar goods specified in the bill of lading. A vessel’s liability for loss or 
injury to cargo from a breach of such warranty is not affected by the 
Harter Act of February 13, 1893, 27 Stat. 445. 

The relief granted to carriers by section 3 of the Harter Act of February 
13, 1893, 27 Stat. 445, is conditioned upon the discharge of the carrier's 
duty to use due diligence to provide that which it holds out to the shipper 
it is competent to furnish, to wit, a seaworthy vessel, properly manned, 
duly equipped, and supplied for the purposes of the contemplated voyage. 


Decision by Comptroller General McCarl, December 9, 1927: 

Paul P. Noyes requested, October 6, 1927, review of settlement No. 
W-62414, dated September 27, 1927, wherein the sum of $513.91 
otherwise found due claimant for lighterage, as therein specified, 
applied in partial liquidation of an indebtedness of $29,807.52 
charged against him to cover the damages sustained by the United 
States on account of the loss of certain War Department ordnance 
material which was being transported by claimant on barges over 
San Francisco and Suisun Bays, from Fort Mason to Benicia Arsenal, 
Calif., the loss resulting from the collision of two of said barges, and 
the capsizing of one of them. 

There appears to be no ‘question as to the loss of the cargo of 
ordnance material by the capsizing of one of the claimant’s barges 
on which it was being transported in the early morning hours of 
February 16, 1927, and the dumping thereof into Suisun Bay, with 
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resultant damages to the United States in the sum of $29,807.52. The 
claimant contends, however, that under the provisions of section 3 
of the Harbor Act of February 13, 1893, 27 Stat. 445, he is not liable 
for such damages. 

Said section provides as follows: 


That if the owner of any vessel transporting merchandise or property to 
or from any port in the United States of America shall exercise due. diligence 
to make the said vessel in all respects seaworthy and properly manned, 
equipped, and supplied, neither the vessel, her owner or Owners, agent, or 
charterers shall become or be held. responsible for damage or loss resulting 
from faults or errors in navigation or in the management of said vessel nor 
shall the vessel, her owner or owners, charterers, agent, or master be held liable 
for losses arising from dangers of the sea or other navigable waters, acts of 
God, or public enemies, or the inherent defect, quality, or vice of the thing cur- 
ried, or from insufficiency of package, or seizure under legal process, or for loss 
resulting from any act or omission of the shipper or owner of the goods, his 
agent or representative, or from saving or attempting to save life or property 
at sea, or from any deviation in rendering such service. 


The facts with reference to the loss appear to be as follows: 

Quantities of ordnance materials, consisting of shrapnel, fuzes, 
airway parachute flares, and powder charges for smoke puff outfits, 
consigned to the commanding officer of the ordnance intermediate 
depot, Benicia Arsenal, Calif., were discharged from the U. S. 
transport Aenowis at the Fort Mason docks and there delivered to 
Paul P. Noyes, a private carrier, for transportation to the Benicia 
Arsenal wharf, a distance of approximately 37 miles. The carrier 
accepted said materials under his existing contract of affreightment 
and undertook delivery thereof in two of his barges, Nos. 105 and 
106, towed by his gas launch Anita, which were in charge of a gas- 
boat operator and one helper. The gas boat and barges left the 
Fort Mason dock with such cargo about 6.50 p. m., February 15, 
1927. While on the voyage, at about 3 o’clock a. m. on February 
16, 1927, the tow and the barges encountered a storm when only a 
short distance from Benicia Arsenal, and the wind blew so hard 
that the water became too rough to make a landing at the dock and 
the tow then sought shelter across the channel on the Martinez side 
of the bay; but when about halfway across the channel the launch 
Anita lost her propeller, which rendered her helpless. The two barges 
then collided and one of them capsized and dumped her cargo into 
the sea, after which she righted herself. The launch was cast off 
from the barges, drifted about 300 feet, and was then anchored. 
The vessels were picked up about 4 p, m. of that day by the marine 
vessel South Shore and towed to Benicia. 

In the approved report of survey by the War Department’s 
ordnance surveying officer, dated April 21, 1927, it is stated: 


I have examined all available testimony in this case, and I have personally 
investigated the same, and it is by belief that the loss of the property enumer- 
ated hereon of the value of twenty-nine thousand eight hundred and seven dol- 
lars and fifty two conts ($29,807.52), was caused, first, by the carrier disre 
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garding the storm warnings that * * * were displayed on the evening of 
February 15, 1927; and second, by the carrier failing to comply with rule 7, 
“War Department Rules and Regulations Relative to Carrying Explosives, San 
Francisco Bay,” which provides that a competent person shall be on each vessel 
carrying explosives, * * * as he had agreed to do in accepting his “ Permit 
to Transport Explosives,” * * *. Further, that if the carrier had complied 
with rule 7 mentioned above and had a competent man been aboard barge 
#106 at the time the propeller shaft broke, he could have anchored barge 
#106 and hy thus keeping it headed into the wind the accident would have 


been avoided. 

The claimant’s contention being of nonliability under the provisions 
of this enactment, it will be assumed for the purposes of this con- 
sideration that the carriers here involved were a “ vessel ” within the 
meaning of said enactment. 

The relief afforded by section 3 of the Harter Act, swpra, to ship- 
owners is purely statutory, and in order for a shipowner to have 
the benefit of the exemptions therein provided against errors of 
management or navigation, or arising from dangers of the sea, acts 
of God, etc., as therein specified, the burden is on him to prove 
affirmatively that the vessel was “seaworthy” at the beginning of 
the voyage, or that due diligence had been used to make her so; and 
that the vessel was “ properly manned, equipped, and supplied.” It 
is only when he has discharged the burden which the law imposes 
upon him, and has shown that such requirements of the statute 
have been complied with, that the law relieves him of the liability 
which he would otherwise incur. In this connection see /nternational 
Navigation Company v. Farr and Bailey Mfg. Company, 181 U. 8. 
218; The Southwark, 191 U. 8.1; The Wildcraft, 201 U. 8S. 378. 

In contracts for carriage by sea, there is an implied warranty 
that the vessel is in all respects seaworthy in fact and reasonably 
fit to carry the particular goods specified in the bill of lading. The 
Prussia, 93 Fed. Rep. 887; Pacific Coast S. S. Co. v. Bancroft- 
Whitney Co. et al., 94 id. 180; The Nellie Floyd, 116 id. 80; Neilson 
v. Coal, Cement & Supply Co., 122 id. 617; The Rappahannock, 184 
id. 291; Benner Line v. Pendleton, et al., 217 id. 497. A vessel’s 
liability for loss or injury to cargo from a breach of such warranty 
is not affected by the Harter Act. The Stanfield, 92 Fed. Rep. 663; 
The Aggi, 107 id. 300; Benner Line v. Pendleton et al., 217 id. 497; 
The Jeannie, 225 id. 178. The requirement of seaworthiness intends 
that the ship shall be in a fit state as to repair, equipment, crew, and 
in all other respects to encounter the ordinary perils of a contem- 
plated voyage. Zhe Tjomo, 115 Fed. Rep- 919. 

The Harter Act relieves carriers from some of the harsher rules 
of obligation in force before its passage, but such relief is condi- 
tioned upon the discharge of the carrier’s duty to use due diligence 
to provide that which it holds out to the shipper it is competent to 
furnish, to wit, a seaworthy vessel, properly manned, duly equipped, 
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and supplied for the purposes of the contemplated voyage. T7'he 
Southwark, 191 U. S. 1. In exercising the degree of care and dili- 
gence imposed by the Harter Act on an owner to make his vessel 
seaworthy, he is required to take such precautions as are reason- 
ably adequate for the protection of the cargo against known perils, 
or which reasonable foresight may have anticipated. The R. P. 
Fitzgerald, 212 Fed. Rep. 678. 

In the instant case on the day the carrier received the ordnance 
materials for transportation the Government Weather Bureau re- 
ports gave warnings to the public of stormy weather over the San 
Francisco Bay region. The carrier undertook the 37 mile voyage 
with the launch and two barges manned by only the gas-boat oper- 
ator and one other man, when the War Department’s rules and 
regulations relative to the carrying of explosives on San Francisco 
Bay—and with which the carrier had agreed to comply—required 
each barge to have a man aboard. When the voyage was almost 
completed stormy weather was encountered that made the sea very 
rough. For some unexplained reason the propeller of the launch 
broke and rendered her useless as a tow for the barges. Before the 
crew aboard succeeded in anchoring the. barges collided and one of 
them capsized, dumping her cargo, then righted herself. The cargo 
so dumped into the bay was a total loss. It does not appear that the 
storm was an extraordinary gale for that season of the year on San 
Francisco Bay, and the record before this office does not disclose 
that the cargo was properly stowed on the barges, or that the barges 
and the launch were properly equipped and supplied for the voyage. 
In addition to the court decisions hereinabove cited, relative to the 
matters here involved, see: Zhe Carib Prince, 170 U. S. 655 (18 Sup. 
Ct. 758); The G. R. Booth, 171 U. S. 450 (19 Sup. Ct. 9); The 
Germanic, 196 U. S. 589 (29 Sup. Ct. 317); The Calima, 82 Fed. 
Rep. 665; Zhe Mantoba, 104 id, 145; The C. W. Elphicke, 122 id. 
439. 

As it has not been established that the carrier complied with the 
requirements imposed upon him by the law relative to the cargo 
and its transportation in order to be granted the relief provided by 
section 3 of the Harter Act, to wit, that the vessels were each “in 
all respects seaworthy and properly manned, equipped, and sup- 
plied,” to encounter the ordinary perils of the contemplated voyage, 
and that the cargo was properly loaded or stowed on the barges, 
it must be held the carrier is liable for the damages sustained by 
the United States on account of the loss of the involved cargo of 
ordnance materials, the value of which is reported by the War De- 
partment to be $29,807.52. 

Upon review the settlement is sustained, 
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DISBURSING OFFICERS—NAVY—RELIEF UNDER ACT OF JULY 11, 
1919 


Payments made by a disbursing officer of the Navy to tea inspectors function- 
ing as a board and hired by contract, having been determined by the 
Comptroller General of the United States to have been illegal, the dis- 
allowance of credit therefor in the disbursing officer's accounts may not 
be relieved upon a certificate by the Secretary of the Navy under the pro- 
visions of the act of July 11, 1919, 41 Stat. 132. 


Comptroller General McCarl to the Secretary of the Navy, December 12, 1927: 


There has been received your letter of November 18, 1927, with 
reference to the deficiency of $896.48 in the accounts of Lieut. John 
M. Holmes, Supply Corps, United States Navy, as per certificate of 
settlement M-23441-N, dated October 1, 1927, reported to you by 
letter of October 31, 1927, pursuant to the act of August 8, 1888, 
25 Stat. 387. 


With reference to the matter you state: 


The above amount represents payments made to two men employed at the 
Navy supply depot as inspectors of tea purchased by the Navy Department 
under contract. Such employment was in accordance with awards which were 
based upon approved requisition. The appropriation “ Provisions, Navy,” pro- 
vided for the payment of services in connection with the handling of provisions 
and one of the elements of expense under this heading is necessary inspection. 
Inasmuch as the Navy Department employed permanently no tea experts, and 
it was considered against the interest of the Government to re.y upon inspec- 
tors under hire by the contractor, the two inspectors above referred to were 
employed. The hire of civilian inspectors for various purposes had not before 
been questioned by the General Accounting Office. 

Inasmuch as the two tea inspectors, to whom the payments in question were 
made, were hired at the instance of the Bureau of Supplies and Accounts, Navy 
Department, and as such employment was in accordance with awards which 
were based on approved requisition, it is considered that Lieut. John M. 
Holmes, Supply Corps, U. 8S. Navy, was free from fault and negligence, within 
the meaning of the act of July 11, 1919, in making the payments described 
above. Accordingly you are informed that the Secretary of the Navy has, in 
accordance with the said act of July 11, 1919 (41 Stat. 182; U. S. Code, Title 
31, sec. 105), determined that the loss or deficiency mentioned below occurred 
without fault or negligence on the part of the officer concerned and while said 
officer was in the line of his duty: 

Lieut. John M. Holmes, Supply Corps, U. 8. Navy, disbursing officer, Navy 
purchasing office, New York, N. Y. Disallowance made December 15, 1925. 
Amount $896.48. Disallowed in settlement M-23441-N. 


The deficiency in question resulted from the illegal payments made 
by the disbursing officer to E. M. Gillett and J. Harvey Swenarton, 
tea inspectors, credit for which was disallowed in the settlement of 
the disbursing officer’s accounts, the disallowance being sustained by 
decision of this office of August 21, 1926, 6 Comp. Gen. 140, upon 
review at your request, and in which it was held (quoting from 
syllabus) : 

A body of three inspectors of tea who each and all inspect and pass upon the 
same lots of tea delivered to the Navy, the rejection or acceptance being based 
upon a majority vote of the three, constitutes a “commission, board, council, 


or other similar body,” within the purview of section 9 of the act of March 4, 
1909, 35 Stat. 1027, and may not be paid from appropriated funds. 
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The inspection of tea to be furnished under a Government contract is a 
personal service to be performed by regular Government employees, and the 
hiring of such inspection by commercial inspectors not otherwise in the Gov- 
ernment service and authorizing them to overrule the decision of a qualified 
and regularly employed Government tea expert is not authorized. 


The provision in the act of July 11, 1919, 41 Stat. 182, upon which 
your certificate is based, provides as follows: 


The accounting officers of the Treasury shall relieve any disbursing officer 
of the Navy charged with responsibility on account of loss or deficiency while 
in the line of his duty, of Government funds, vouchers, records, or papers, in 
his charge, where such loss or deficiency occurred without fault or negligence 
on the part of said officer: Provided, That the Secretary of the Navy shall have 
determined that the officer was in the line of his duty, and the loss or deficiency 
occurred without fault or negligence on his part: Provided further, That the 
determination by the Secretary of the Navy of the aforesaid questions shall be 
conclusive upon the accounting officers of the Treasury: Provided further, That 
all cases of relief granted under this authority during any fiscal year shall be 
reported in detail to the Congress by the Secretary of the Navy. 


This office has consistently maintained the position that the term 
“oss or deficiency while in the line of his duty, of Government funds, 
vouchers, records, or papers, in his charge, where such loss or de- 
ficiency occurred without fault or negligence on the part of said 
officer,” applied only to a physical loss or deficiency and not to 
illegal or unauthorized payments made by a disbursing officer. 

In decision of October 12, 1922, 2 Comp. Gen. 277, there was sus- 
tained the former action of this office denying credit to P. J. Willett, 
commander (S. C.), United States Navy, for disbursements in 1914 
aggregating $250, illegally paid to third persons by reason of entries 
of the name of a fictitious person as a laborer on the pay rolls of 
Pearl Harbor Naval Station, the Secretary of the Navy on March 31, 
1922, having issued his certificate purporting to be under the pro- 
visions of the act of July 11, 1919, 41 Stat. 132, that the amount 
erroneously paid was a loss or deficiency which occurred without 
fault or negligence on the part of Commander Willett and that he 
was in line of duty when the loss or deficiency occurred. As the 
basis for denying credit it was said: 


* * * In the decision of which reconsideration is requested it was held 
that the quoted provision of law applied only to cases of actual physical loss 
and afforded no relief whatever to disbursing officers of the Navy from re- 
sponsibility for unlawful payments. 

The contention has been advanced in the request for reconsideration that 
the determination of facts relative to loss or deficiency of public funds by dis- 
bursing officers of the Navy rests solely with the Secretary of the Navy, and 
that the accounting officers are without authority to question such determina- 
tion, being specifically directed to relieve Navy disbursing officers of amounts 
so certified. 

The enactment furnishes no authority to the Secretary of the Navy to deter- 
mine when disbursing officers of the Navy shall be entitled to credit in their 
accounts for payments made. 

The proper facts must be present and it is the duty of this office to examine 
every certificate of relief given under the act to see that the facts neces- 
sary to its operation are present. If the proper facts appear, no question 
arises as to the giving of the certificate. If the facts show there is no ques- 
tion of “loss or deficiency” of funds, vouchers, records, or papers, but the 
question is the lawfulness of a payment made, the giving of the certificate is 








376 DECISIONS OF THE COMPTROLLER GENERAL 





conclusive on none and can not be acted upon by this office. In the present 
matter there was no loss of funds, no deficiency in the vouchers, records, or 
papers. It was simply an unlawful payment—such a payment as it is in- 
herently the duty of the accounting officers to act upon. A certificate of relief 
in such a case would operate to destroy accounting. 

Thereupon Secretary of the Navy Denby, disregarding the general 
provision in section 304 of the act of June 10, 1921, 42 Stat. 24, 26, 
that “The balances certified by the Comptroller General shall be 
final and conclusive upon the executive branch of the Government,” 
submitted the question to the Attorney General. On October 9, 1923, 
84 Op. Atty. Gen. 5, 13, Attorney General Daugherty rendered his 
opinion that the term “loss or deficiency ” included illegal payments, 
saying: 

I can find no justification for confining the act of 1919 to cases of mere 
“physical loss” of funds. The words of the statute are “loss or deficiency,” 
and effect must be given to both terms. “ Deficiency” is not synonymous 
with “loss” and is certainly of broader import than “ physical loss.” There 
is nothing in the general scope and purpose of the act to limit its ordinary 
and natural meaning. De Ganay v. Lederer, 250 U. S. 376, 380, 381. Besides, 
the statute is manifestly a remedial one and should receive a liberal rather 
than a strict and narrow construction. I am therefore clearly of the opinion 


that the statute applied to a “ deficiency ” due to payments erroneously made, as 
is the case here. 


That the opinion of the Attorney General is not sound seems 
obvious from a survey of the field involved. It is inconceivable that 
Congress could have intended by a legislative provision inserted in a 
general appropriation act to oust the accounting officers from their 
long-established and independent jurisdiction of determining the 
validity of expenditures and the responsibility for illegal payments 
and to place in the hands of an administrative officer the final power 
of relieving officers disbursing a vast sum of money each year under 
his immediate supervision from their responsibility for illegal dis- 
bursements. That an administrative officer should have such unlim- 
ited power to relieve of responsibility for illegal disbursements in 
his own department is a proposition so revolutionary and far-reaching 
in its possibilities for harm that it certainly requires a foundation 
more secure than a forced construction of the meaning of the term 
“loss or deficiency of funds” to include admittedly illegal payments. 

If the Congress had intended to include such extensive relief from 
illegal payments in this provision of the act of July 11, 1919, doubt- 
less language would have been used making that purpose clear, as 
was done both in the same act and in subsequent legislation author- 
izing restricted relief for illegal payments under defined circum- 
stances. In the same act, at 41 Stat. 153, there appears the following 
provision : 

That the accounting officers of the Treasury Department are hereby author- 
ized and directed to allow, in the settlement of the accounts of disbursing’ offi- 
cers of the Navy and Marine Corps covering the period of the present emer- 


gency, such credits for payments to officers and enlisted men not ordinarily 
allowable under the statutes, as are certified to them by the Secretary of the 
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Navy as having been incurred under military necessity, or as having been occa- 
sioned by accidental circumstances or conditions over which such disbursing 
officers had no control and for which they were not justly responsible: Provided, 
That the period of the present emergency as contemplated by this paragraph 
shall be regarded as beginning on the 6th day of April, 1917, and as terminating 
six months after the expiration of the quarter. in which peace is declared. And 
that nothing herein shall be construed to include payments under contracts for 
supplies or services. 


Here, as always, the Congress has carefully restricted the granting 
of relief for illegal payments. They must have been made during the 
period of the emergency, which is defined, and the Secretary of the 
Navy must certify that they were made under military necessity or 
were occasioned by accidental circumstances or conditions over which 
the disbursing officer had no control and for which he was not justly 
responsible. Further, payments under contracts for supplies and 
services were excluded. The very existence of this restrictive pro- 
vision for relief from illegal payments in the same act containing 
the provision for relief on account of loss or deficiency of funds is 
practically conclusive that the provision for loss or deficiency of funds 
was never intended to include illegal payments. Effect must be given 
to the provision for illegal payments and it can not be assumed that 
the Congress would have included such provision for restricted relief 
if in the same act they had included a general provision intended to 
give the Secretary unrestricted power of relief, regardless of time 
or class of payment, by his certificate that they were made without 
fault or negligence on the part of the disbursing officer. 

Nor is any support found for the view of the Attorney General 
in the circumstances under which the provision for relief on account 
of loss or deficiency of funds, vouchers, etc., was included in the act 
of July 11,1919. The Navy had been through a period of hostilities. 
ships had been sunk, funds and records had been lost or destroyed. 
This measure was urged as desirable in view of such circumstances 
to save the officers either the necessity of securing individual relief 
by special legislation or the trouble and expense of securing relief 
from accountability for such funds and records through the Court 
of Claims under existing legislation. This is made evident from 
the report of the hearings on June 5, 1919, before the Committee 
on Naval Affairs of the House of Representatives on estimates sub- 
mitted by the Secretary of the Navy for the fiscal year 1920. See 
pages 411 and 412 of such report where the following discussion 
took place relative to the purpose of the provision for relief here 
in question : 

Mr. Ketiey. How about this proviso with reference to accounting officers? 

Admiral McGowan. That is at the bottom of page 5. 

Mr. Ketiey, Is that a desirable provision? 

Admiral McGowan. Yes, sir; it is very desirable. It puts it up to the Navy 


Department. ‘This is a general provision. 
Mr. Ketter. How many cases are there of this kind intended to relieve? 
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Admiral McGowan. At the moment, I think, five. 

Mr. Reev. Five cases pending, and there have been several other ships that 
have gone down with funds on board, but the amounts have not been certified 
by the accounting officer, and those officers will be entitled to relief, although 
under present legislation they have to get it through a private bill or a Navy 
bill, or go to the Court of Claims and hire an atiorney and spend several 
hundred dollars. 

Admiral McGowan. This provision was approved as covering a number of 
meritorious cases on which favorable action was recommended by the Secretary 
of the Navy. 

Mr. Ke.iey. If the Secretary of the Navy should not approve this section, 
there would be a certain number of special cases that ought to be taken care of? 

Admiral McGowan. The Secretary has approved it. 

Mr. Ketiey. My impression was that he did not think this was good legis- 
lation. 

Mr. Reep. The Secretary recommended it to the naval committee last June. 

The CHAIRMAN. I was sure the House accepted the provision in the bill as 
reported from this committee providing for the settlement of damages, but it 
seems to be a Senate amendment. 

Admiral McGowan. Yes, sir. My recollection was that the Secretary sent 
a letter recommending it. 

Mr. Reep. I think I can straighten that out. The act of July 1, 1918, con- 
tained a provision authorizing the Secretary of the Navy to settle claims abroad 
in amounts not exceeding $1,000. This is intended to cover cases in the 
United States of losses of property. 

The CHAIRMAN. We reported this provision and endeavored to get it through 
the House, and I thought it remained in the bill, but I am surprised to find 
that it comes as a Senate amendment. 

Mr. Reep. This amendment was proposed in the Senate by Mr. Calder. 

Admiral McGowan, Yes, I was there when the Senator brought this in. 

The CHAIRMAN. Do you know whether the Secretary of the Navy approved 
this provision? 

Admiral McGowan. I do not, sir. 

The CHAIRMAN. Have you anything further to say about this amendment? 

Admiral McGowan. You mean the Calder amendment? 

The CHAIRMAN, Yes, sir; that the Accounting Office shall relieve any officer, 


c. 

Admiral MoGowan. Yes, sir; I am strongly in favor of it because nothing 
suggested to the Congress would ordinarily be in a bill without the backing of 
the Navy Department. It saves Congress the trouble of having to legislate on 
each individual claim. They are coming up constantly. 

The CHAIRMAN. They go to the Claims Committee? 

Admiral McGowan. Usually to the Naval Committee. They go in the appro- 
priation bill, as a rule. If they do not get through here, they find their way 
into the Senate. 

Mr. Kettey. I would like to call your attention to these two cases of John 
R. Martin and Arthur Huntington in case they should be dropped out of the 
bill, Are those two meritorious cases? 

Admiral McGowan. Absolutely meritorious. Both of those men were simply 
robbed. 

Mr. Ketiry. By a subordinate officer? 

Admiral McGowan. Yes, sir. 

Mr. Ketry. Without their fault? 

Admiral McGowan. Without any contributary fault whatever. 


Nothing is apparent here of an intent to relieve officers from re- 
sponsibility for illegal payments. The representatives of the Navy 
Department cite cases of “ships that have gone down with funds on 
board” and of men who “were simply robbed” by subordinate offi- 
cers, meritorious cases for which there would be relief if the officer 
would “go to the Court of Claims and hire an attorney and spend 
several hundred dollars.” Thus it appears that the class of cases in- 
tended for relief were those generally coming within the provisions 














DECISIONS OF THE COMPTROLLER GENERAL 379 





of existing law allowing relief by the Court of Claims. Such relief 
was provided for in the act of May 9, 1866, 14 Stat. 44, now sections 
145 and 147 of the Judicial Code, 36 Stat. 1137, as follows: 


Sec. 145. The Court of Claims shall have jurisdiction to hear and determine 
the following matters: 
oa s 


* . . * * 


Third. The claim of any paymaster, quartermaster, commissary of subsist- 
ence, or other disbursing officer of the United States, or of his administrators 
or executors, for relief from responsibility on account of loss by capture or 
otherwise, while in the line of his duty, of Government funds, vouchers, records, 
or papers in his charge, and for which such officer was and is held responsible. 

7 * 7. * oe * . 


Sec. 147. Whenever the Court of Claims ascertains the facts of any loss by 
any paymaster, quartermaster, commissary of subsistence, or other disbursing 
officer, in the cases hereinbefore provided, to have been without fault or negli- 
gence on the part of such officer, it shall make a decree setting forth the amount 
thereof, and upon such decree the proper accounting officers of the Treasury 


shall allow to such officer the amount so decreed as a credit in the settlement of 
his accounts. 


While the Court of Claims has granted relief under this authority 
in a large number of cases, no record is found of relief for an illegal 
payment. That such relief could not be granted seems clear from 
the statement by the court in Malone v. United States, 5 Ct. Cls. 486, 
that a disbursing officer’s error or mistake, or omission, or forbear- 
ance to discharge all lawful duties imposed by virtue of his office 
will not excuse him. In Hall v. United States, 9 Ct. Cls. 270, the 
court said: 

* * * The conclusion, then, is that those funds were not in his possession 
or charge; and if not, then he did not lose them by capture or otherwise; it 
was simply a case of more being drawn from the depositary, through forged 
checks and vouchers, than should have been, resulting in the claimant's being 
charged with the excess over the amount justly payable. This was an eventual 
loss to him in the settlement of his accounts, but not such a loss as the Govern- 
ment, by the act in question, authorizes this court to relieve him from. 

This conclusion is aided by the words of the act, coupling “funds” with 
“ youchers, records, and papers,” which latter would necessarily be in his pos- 
session. The kind of loss contemplated by the act was doubtless the same as 
to all those enumerated articles. Each might be lost by capture, by robbery or 
theft, by fire or flood, or by unavoidable accident, and it seems to us that it 
was against such kinds of loss of specific things, for which he could have no 
other remedy, that the act was intended to afford relief, not against losses 
suffered by the officer through forgeries committed by his employees or others, 
for which he would in law be entitled to recourse against both the forger and 
the depositary who paid the forged checks. 

It must be taken that the court’s interpretation of the then existing 
law was in the minds of the Congress when enacting similar legisla- 
tion urged by the Navy Department, in view of war-time losses, to 
save their disbursing officers the trouble and expense incident to 
taking advantage of relief available in the Court of Claims. 

Furthermore, it may well be argued that the authority given the 
Secretary of the Navy in the act of July 11, 1919, both as to relief 


from losses, 41 Stat. 132, and relief from certain illegal payments, 
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41 Stat. 153, was repealed by implication by the provision of the act 
of June 10, 1921, 42 Stat. 24, 26, vesting and imposing “all powers 
and duties now conferred or imposed upon the Comptroller of the 
Treasury or the six auditors of the Treasury Department” upon the 
General Accounting Office to “be exercised without direction from 
any other officer,” and providing that “the balances certified by the 
Comptroller General shall be final and conclusive upon the executive 
branch of the Government.” Any former power in the Secretary of 
the Navy to direct relief of a disbursing officer seems inconsistent 
with the powers conferred on this office by the act of June 10, 1921, 
and to the extent that they are inconsistent they were repealed by 
such enactment. The view that such former powers were considered 
by the Congress as repealed is strengthened by the passage of the act 
of April 21, 1922, 42 Stat. 497, authorizing the Comptroller General 
to allow credit to and relieve disbursing officers of the War and Navy 
Departments, under conditions similar to those prescribed in the two 
provisions of the act of July 11, 1919, for loss of funds, records, etc., 
and for illegal payments. It is difficult to perceive why the Con- 
gress would have included the Navy disbursing officers in the act of 
April 21, 1922, if the Secretary of the Navy still had the powers con- 
ferred by the act of July 11, 1919. It may be noted here that in the 
act of April 21, 1922, the Congress again set forth carefully the con- 
ditions and the time limits in authorizing relief from responsibility 
for illegal payments, not leaving the matter to a construction of 
“loss or deficiency.” And again in the act of May 26, 1926, 44 Stat. 
654, the Congress specifically set forth the terms for relief to be 
granted by the Comptroller General from responsibility for illegal 
payments made by disbursing officers of the Navy as well as the Army 
on account of commutation of quarters, heat, and light under the act 
of April 16, 1918, 40 Stat. 530, and for rental and subsistence allow- 
ances under the act of June 10, 1922, 42 Stat. 625, apparently consid- 
ering that the Secretary of the Navy had no authority to direct relief 
under the act of July 11, 1919. 

In view of the foregoing, this office must adhere to its previous 
interpretation of the act of July 11, 1919, supra, i. e., that said act 
has no application to illegal payments made by disbursing officers, 
and having determined by decision of August 21, 1926, that the pay- 
ments to E. M. Gillett and J. Harvey Swenarton were illegal, I can 
not accept the certificate in your letter of November 18, 1927, as re- 
quiring or authorizing this office to credit the disbursing officer’s 
accounts with the disallowed payments which were made in direct 
contravention of the provisions of section 9 of the act of March 4, 
1909, 35 Stat. 1027. 
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DISTRICT OF COLUMBIA—CONSTRUCTION OF SWIMMING POOLS 
ON SCHOOL GROUND 


The appropriation for the construction of swimming pools on lands acquired 
for parks, parkways, or playgrounds is not available for the construction 
of such pools on land acquired by the District of Columbia for school 
purposes. 


Decision by Comptroller General McCarl, December 12, 1927: 


There is for consideration by this office a contract entered into by 
and between the G. G. Loehler Co. and U. S. Grant, 3d, Director 
Office of Public Buildings and Public Parks of the National 
Capital, on October 6, 1927, for the construction of public bathhouses 
and public swimming pools on the grounds of the McKinley High 
School, in Washington, D. C., the cost thereof to be charged to the 
appropriation authorized by the act approved May 4, 1926, 44 Stat. 
394, reading as follows: 

That the Director of Public Buildings and Public Parks of the National 
Capital be, and he is hereby, authorized and directed to locate and construct, 
subject to the approval of the National Capital Park Commission, and to con- 
duct and maintain two artificial bathing pools or beaches in the District of 
Columbia, one pool for the white race and, the other for the colored race, 
with suitable buildings, shower baths, lockers, provisions for the use of filtered 
water, purification of the water, and all things necessary for the proper con- 
duct of such pools or beaches. The Commission of Fine Arts shall be consulted 
as to the location and construction of said pools or beaches. The cost of 
these pools or beaches, with buildings and equipment, shall not exceed $345,000, 
and the appropriation of such sum for the purposes named is hereby authorized. 
No part of the sums appropriated for the purposes of this Act shall be expended 
in the purchase of land and the pools or beaches herein provided for shall be 
located upon lands acquired or hereafter acquired for park, parkway, or play- 
ground purposes. 

Said appropriation having been made by the act approved March 
2, 1927, 44 Stat. 1329, as follows: 

For the construction of two bathing pools in pursuance of the Act entitled 
“An Act for the establishment of artificial bathing pools or beaches in the 
District of Columbia,” approved May 4, 1926 «Forty: fourth Statutes, page 
394), to be available immediately, $150,000: * 

The contract here in question provides for the construction of 
bathhouses, swimming pools, etc., on the southwest corner of the 
McKinley High School grounds near First and R Streets NE., 
said site being a part of the land purchased and paid for under 
that portion of the act approved February 28, 1923, 42 Stat. 1347, 
reading as follows: 


For the purchase of land for school purposes adjacent to the Langley Junior 
High School, $215,000. 


The question for consideration at this time is as to whether the 
land purchased “ for school purposes” may be regarded as having 
been “acquired for park, parkway, or playground purposes.” If 
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that question must be answered in the negative, the appropriation 
here in question is not available for the construction of the bathing 
pools, because the use of said appropriation is specifically restricted 
to pools to be located upon lands “ acquired for park, parkway, or 
playground purposes.” 

While the term “ for school purposes ” is broader or more compre- 
hensive than the term “for the erection of school buildings,” and 
would properly include the construction of gymnasiums, stadiums, 
and similar facilities for the use of the pupils of the school for 
recreation purposes and might, under certain conditions, include the 
construction of a swimming pool constructed primarily for the use 
of the pupils of the school if such pools were deemed necessary 
for the proper recreation or instruction of the pupils of the school, 
the pools provided for under the contract here involved are not 
intended primarily for the use of the pupils attending the McKinley 
High School, or to be used in connection with any authorized school 
work. It may be noted here that the assistant superintendent of 
schools is quoted as having stated: “ There is not the slightest ques- 
tion in the minds of the school officials that the school would be 
better off if the pools were not there.” 

In support of the proposed use of the appropriation here in 
question the National Capital Park and Planning Commission sub- 
initted the following explanation: 

The National Capital Park and Planning Commission recommended the loca- 
tions mentioned, as appears from statement herewith, which is designated 
Exhibit C. The location and general design of the pools was also approved 
by the Commission of Fine Arts. See Exhibit D herewith. The District Com- 
missioners and the Board of Education concurred in the locations of the pools, 
as will appear from Exhibit E herewith. 

Attention is invited to pages 720 to 723, inclusive, of the hearings before 
the subcommittee of the House Committee and pages 73 to 76 of the hearings 
before the subcommittee of the Senate Committee on Appropriations in charge 
of the District of Columbia appropriation bill for 1928, Sixty-ninth Congress, 
second session. From the report of these hearings it is evident that Congress 
was fully aware of the locations proposed for the two pools and made the 
appropriation for their construction there, and also that the District Engineer 
Commissioner, Colonel Bell, representing the municipal authorities who have 
jurisdiction over the site proposed, gave their approval. 

While the ground on which the pool for white persons is being built was 
bought by the Board of Education and, therefore, was appropriated for with 
other moneys “for school purposes” the plans for the development of the 
ground show that it was never intended for the construction of school build- 
ings, but on the contrary was to be developed along with other adjacent land 
bought at the same time for a large recreation and playground, including a 


stadium, tennis courts, etc., just such uses as justify its appellation of an 
area destined for playground purposes. * * * 


The approval and recommendation of the site by the various 
agencies and individuals referred to could not affect the availability 
of the appropriation involved. They were considering the site from 
an entirely different standpoint. It was not within their authority 
or jurisdiction to determine whether the site was available under 
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the law for the proposed use; and, for the purposes of their con- 
sideration and recommendation, they, no doubt, assumed, as of 
course, that the site was available under the law. 

If, as suggested in the above-quoted statement, the site here in 
question was in fact acquired for playground purposes, then it was 
illegally acquired, as the appropriation used for its purchase was 
available only for the purchase of land “for school purposes.” But 
it is not to be assumed that the land was acquired for playground 
purposes. The appropriation used being available only for the pur- 
chase of land for school purposes, and a large portion of the site 
having been actually used for school purposes, it must be assumed 
that the entire purchase was “ for school purposes.” 

In view of the facts and the statutes above set forth, it must be 
concluded, first, that the grounds of the McKinley High School were 
purchased for school purposes and were not acquired for park, park- 
way, or playground purposes; second, that there is no appropriation 
available for the construction of swimming pools intended primarily 
for use in connection with the work of the schools of the District of 
Columbia; and third, that the appropriation of $150,000, made by 
the act of March 2, 1927, for the construction of two bathing pools, 
is available only for the construction of pools located on land acquired 
primarily for park, parkway, or playground purposes, 

It necessarily follows that as the contract of October 6, 1927, was 
for a purpose for which no appropriation is available, no payments 
thereunder are authorized. Therefore, credit for any payments here- 
tofore or hereafter made under said contract will not be allowed in 
the accounts of the disbursing officer making them. 


(A-20788) 


APPROPRIATIONS, ALLOTMENT OF—ADVERTISING, ACCEPTANCE 
OF OTHER THAN LOWEST BID 


Where funds apportioned under section 3679, Revised Statutes, as amended by 
the act of February 27, 1906, 34 Stat. 49, for a given period, are insuffi- 
cient for making repairs to public buildings, all bids submitted during such 
period of insufficiency should be rejected and the work readvertised, or 
there should be a reapportionment of the appropriation. 


Comptroller General McCarl to the Secretary of the Treasury, December 13, 

1927: 

There has been received your letter of November 11, 1927, request- 
ing review of settlement K-14385-T, dated September 28, 1927, 
wherein credit was disallowed for the sum of $74 paid on voucher 
94280 of the March, 1926 account of J. L. Summers, disbursing clerk 
for the Treasury Department, representing the difference between 
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the amount paid to Henry K. Tully for repairs to the United States 
Customhouse, at New York City, and the amount for which Neptune 
B. Smyth (Inc.), agreed to perform the service. 

It appears that on November 25, 1925, proposals were solicited for 
furnishing labor and materials for repairing and painting the plas- 
tered walls and ceilings of the United States Customhouse, New 
York City, the proposals to be opened at the office of the supervising 
engineer, United States public buildings, New York City, at 2 p. m. 
on December 9, 1925. The specifications accompanying the request 
for proposals stated that the work “must be completed within 30 
calendar days from the date of the Treasury Department letter of 
acceptance of proposal,” and that in awarding the contract the right 
was reserved to consider both time of completion and price. 

In response to the invitation for bids the following proposals were 
received : 


Name of bidder Ame bey Time to complete 


Neptune B. ae ED ee be ge $274. 00 | 20 calendar days. 
Henry K. Tul : 30 calendar days. 
John F. Fees : 30 calendar days. 
Peter V. Close ; 30 calendar days. 
William Hahn Contracting Co ; 28 calendar days. 


The contract was awarded on January 2, 1926, to Henry K. Tully, 
the second lowest bidder. The reason for not accepting the bid of 
Neptune B. Smyth, whose proposal, dated December 9, 1925, to per- 
form the service both at the lowest price and in the shortest time, 
was manifestly to the interest of the Government, is set out as 
follows: 


Section 3679 of the Revised Statutes of the United States, as amended (34 
Stat., p. 49), provides, in part, as follows: 

“All appropriations made for contingent expenses or other general purposes, 
except appropriations made in fulfillment of contract obligations expressly 
authorized by law, or for objects required or authorized by law without refer- 
ence to the amounts annually appropriated therefor, shall, on or before the 
beginning of each fiscal year, be so apportioned by monthly or other allotments 
as to prevent expenditures in one portion of the year which may necessitate 
deficiency or additional appropriations to complete the service of the fiscal year 
for which said appropriations are made; and all such apportionments shall be 
adhered to and shall not be waived or modified except upon the happening of 
some extraordinary emergency or unusual circumstance which could not be 
anticipated at the time of making such apportionment.” 

In accordance with the terms of the statute cited, the department made a 
quarterly apportionment of the annual appropriations which were for adminis- 
tration by the Office of the Supervising Architect during the fiscal year 1926, 
included in which was the appropriation “ Repairs and Preservation of Public 
Buildings, 1926.” 

The appropriation “ Repairs and Preservation,” which is annually provided 
for the repair of public buildings, is not large when the purposes for which it 
is made and the great demands upon it are taken into consideration. The 
danger of spending too closely before nearing the end of the apportionment 
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period is readily apparent, and experience has shown the necessity for holding 
in reserve and unencumbered a reasonable amount of the available allotment to 
meet emergencies which though serious may not be considered “ extraordinary,” 
and, therefore, not justifying reapportionment of the funds already apportioned. 
Accordingly, on December 5, 1925, the extreme conservation point was thought 
to have been reached, and thereafter numerous projects not considered urgent 
were carried over into the next quarter. 

On December 9, 1925, the supervising chief engineer of public buildings in 
New York submitted to the office of the Supervising Architect of this department 
six proposals for interior painting at the Customhouse, New York, N. Y., ranging 
in amounts from $274.00 to $498.00 The lowest, or the $274.00 bid, was by 
Neptune B. Smyth, and the second was by Henry K. Tully for $348.00, The 
work, while necessary, was not of an urgent nature, and since the available 
funds were then running low, for reasons heretofore explained acceptance was 
deferred to the next quarter and the low bidder was so advised. 

In view of the circumstances then prevailing, Mr. Smyth, the low bidder, was 
asked “ will you agree to stand by your proposal until after January 1, 1926,” 
to which inquiry he replied that he would not. Accordingly, on January 2, 1926, 
in line with similar action on other deferred acceptances, the bid of Mr. Tully 
was accepted, it then being the lowest of five proposals properly subject for 
consideration at that time. The work was satisfactorily completed by him, and 
payment was made in accordance with the contract requirements. 

It may be stated that despite the utmost conservation of that portion of 
the appropriation available to December 31, 1925, and the carrying over into the 
subsequent quarter of many deferred acceptances, the available funds at that 
date had been practically exhausted. 


The primary purpose of section 3679, Revised Statutes, as amended, 
‘ is to require the apportionment of fiscal year appropriations by 
monthly or other allotments so that except in cases of emergency only 
the allotment for the period will be currently used and a deficiency 
thereby prevented. 

The unexpended balance of the apportionment for December, 1925, 
should have been ascertained before advertising for bids to do the 
work in the customhouse building, and if, as appears to have been 
the case, the repairs were not urgent, bids should have been requested 
and received during the period when the apportioned funds were 
sufficient to do the work without exceeding the apportionment for 
said period. The question of whether delay from December 9, 1925, 
the date of opening of the bids, to January 1, 1926, was an unreason- 
able period, is primarily one of fact, and the action of the Treasury 
Department in communicating with the lowest bidder relative to 
holding his bid open to January 1, 1926, appears to concede that 
such delay was unreasonable. Therefore, there should have been 
readvertisement for the work and the lowest bid obtained in response 
thereto accepted. There was no authority for the acceptance of the 
Tully bid opened on December 9, 1925, either as having been sub- 
mitted in response to the advertisement and the lowest bid left after 
the withdrawal of the low bidder, or without advertising. 

However, since the matter appears to have been misunderstood in 
the Treasury Department, the item of $74 will be credited in this 
instance in the accounts of the disbursing officer. 
6752°—28——25 
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ST. ELIZABETHS HOSPITAL—ACCOUNTING FOR INDIVIDUAL 
MONEYS OF DISCHARGED PATIENTS 


Individual moneys of discharged patients of St. Elizabeths Hospital which can 
not be returned to the former patients should be deposited in the Treasury 
to the credit of the special fund designated as “‘ Unclaimed moneys of dis- 
charged patients, St. Dlizabeths Hospital (special fund)” to be held in 
trust for the individual patients and to be available for payment of any 
claim which may be hereafter submitted and estublished by them. 
Decision of June 2, 1926, A-13682, modified. 


Comptroller General McCarl to the Secretary of the Interior, December 13, 
1927: 


There has been received your request of December 5, 1927, for 
decision of a question presented in a letter dated December 2, 1927, 
from the superintendent of St. Elizabeths Hospital, as follows: 


The act of June 30, 1906 (34 Stat. 730) (681 New Code, 177), relates to the 
disposition of money belonging to the deceased inmates of Suint Blizabeths 
Hospital. Under this act directions are given as to the disposition of money 
left at the hospital by deceased patients. 

In a decision by the Comptroller of the Treasury, dated January 18, 1911, 
the funds of former patients who have been discharged do not come within the 
purview of this act. 

In a decision dated November 28, 1927, to the Secretary of the Interior 
(A-20508), pertaining to individual accounts in amounts of $1.00 or less, in 
favor of former students of Indian schools, the Comptroller General of the 
United States advised “that the funds in question be deposited and covered 
into the Treasury to the credit of a special fund to be held in trust for the 
individual Indians and to be available for the payment of any claim by them.” 
He then describes how the funds may be deposited, and continues in another 
paragraph that “the same practice as here indicated may be followed at other 
agencies and schools having old inactive accounts as here involved.” 

It would seem that the conditions outlined are somewhat analogous to the 
conditions existing in this hospital pertaining to the accounts of patients dis- 
charged, whose residence we have no record of, whose whereabouts are 
unknown, or who refused to sign a voucher claiming the money due them. 
Under present conditions these accounts accumulate, there being at present 
about 887 discharged patients with balances to their credit, many of them in 
amounts less than $1.00, which must be reported regularly to the General 
Accounting Office, involving a vast amount of work on the part of employees 
of the hospital, and we believe entailing a great deal of unnecessary labor on the 
part of the employees of the General Accounting Office. More than 250 patients 
who have been discharged over five years ago have balances to their credit 
amounting to $3,000. 

I have the honor to request that a copy of this letter be transmitted to the 
Comptroller General of the General Accounting Office, and that he be requested 
to advise the hospital whether under these circumstances these funds may not 
be deposited and covered into the Treasury to the credit of a special fund to 
be held in trust for the individual former patients of the hospital, and to be 
available for the payment of any claim which may hereafter be submitted and 
established by them, under similar conditions as outlined in his letter of Novem- 
ber 28, 1927. 


The situation with respect to unclaimed funds of discharged 
patients of St. Elizabeth’s Hospital is, as suggested by you, anal- 
ogous to that of unclaimed funds of individual Indians considered in 
my decision to you of November 28, 1927, A-20508, 7 Comp. Gen. 
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355, and no reason appears why a similar procedure to that outlined 
in said decision may not be adopted. Accordingly, you are advised 
that the funds of discharged patients may be deposited and covered 
into the Treasury to the credit of a special fund to be held in trust 
for the individuals entitled thereto and to be available for the pay- 
ment of any claim which may hereafter be submitted and established 
by them. The funds should be deposited in a lump sum and carried 
under a heading such as “ Unclaimed Moneys of Discharged Patients, 
St. Elizabeths Hospital (special fund).” But the Secretary of the 
Treasury and this office should be furnished a list of the individuals 
whose funds have been so deposited so that a supplemental account 
and record may be kept reflecting at all times the amount due each 
individual. ‘A—13682, June 2, 1926, is modified in accordance with 
the foregoing. 


The procedure authorized above is to be understood as applicable 
only to funds of discharged patients as distinguished from funds of 


deceased and eloped patients. See decision of January 19, 1911, to 
the Secretary of the Interior. 


(A-19749) 


VETERANS’ BUREAU—INSURANCE—LAPSE FOR NONPAYMENT OF 
PREMIUMS 


A personal check for the monthly premium on war-risk term insurance mailed 

by the insured during the grace period, which was promptly presented by 
the Veterans’ Bureau to the bank for payment, but which was dishonored 
by the bank prior to the death of the insured for the reason that there were 
insufficient funds to the credit of the insured to pay the several checks, 
including the premium check, presented the same day, does not constitute 
payment of the premium under regulations issued by the Veterans’ Bureau 
pursuant to statute, even though there were sufficient funds to the credit 
of the insured in the bank on the date of the check and date of presentation 
to pay the particular check covering the premium ; and the insured having 
died without making good the dishonored check, no payment of insurance 
is authorized. 5 Comp. Gen. 933, distinguished. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
December 17, 1927: 


Consideration has been given to your letter of August 31, 1927, as 
follows: 


Your decision is requested as to the validity of a tender for premium made 
in the case of John G. Zahn (deceased), C-663 196, which tender was made 
under circumstances as hereinafter stated. 

The insured had validly reinstated $5,000.00 term insurance, effective October 
18, 1923, on which he continued to pay premiums regularly to include the month 
of June, 1926, a period of more than 2% years. A check for the payment of the 
premium for the month of July was dated July 30, 1926, and was apparently 
properly mailed to the bureau, having been postmarked July 30, 1926. This 
check was promptly handled by the bureau and reached the bank in Milwaukee, 
Wisconsin, on which it was drawn, on August 17, 1926, after having passed 
through the usual channels for clearance. It was returned by the bank dis- 
honored for insufficient funds. 
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Investigation discloses that the day the check was drawn, July 30, 1926, the 
insured had then a balance more than sufficient to have met one month’s pre- 
mium on $5,000.00 term insurance at his age. On July 30, 1926, the bank balance 
was reported to have been $103.03. On the day that the check was presented to 
the issuing bank in Milwaukee, Wisconsin, i. e., August 17, 1926, there was also 
to the credit of the veteran there a balance more than enough to have met this 
particular check, but in the course of the day’s business other checks were pre- 
sented against his account, the total of which, together with that for the insur- 
ance premium, exceeded the balance. The bank therefore refused payment on 
all of the checks, which this bureau understands is in accord with usual com- 
mercial practice, inasmuch as the bank could not have g.ven preference to one 
check as against another. The veteran died on August 20, 1926, before oppor- 
tunity was afforded him to make the check good. 

In connection with this case, Bureau Regulation No. 52 (V. B.), effective 
October 2, 1923, and supplanting War Risk Regulation 20, February 21, 1919, 
covering the same subject, provides that: 

“When it appears by proof satisfactory to the director that the person to 
whom insurance has been granted under the war-risk insurance act, or any 
person authorized to act on his behalf, has deposited in the nfail within the 
grace period allowed by regulations for payment of a premium, an envelope 
properly addressed to the United States Veterans’ Bureau, Washington, D. C., 
er to a district or subdistrict office of the United States Veterans’ Bureau, con- 
taining money, check, draft, or money order, in payment of the premium, such 
insurance will not lapse for the nonpayment of such premium within the grace 
period: Provided, That if tender is by check or draft, such check or draft is 
honored on presentation for payment.” 

Under this regulation it would appear that when an insured elects to tender 
a premium in the form of a personal check and not by some form of recognized 
legal tender, the check is acceptable only on condition that it be honored by 
the issuing bank when presented for payment. Relative to the general question 
of payments by check, you ruled on May 24, 1926, in the case of Cyril A. Wil- 
liams (A-—14316) that an opportunity might be given to make good a dishonored 
check where a period of approximately four months elapsed before the check 
was presented for payment, on the ground that while the applicant for rein- 
statement in the Williams case may have been negligent in not keeping a proper 
record of outstanding checks, yet on the other hand the bureau also was at 
fault in having permitted so long a time to pass before banking the check. The 
claim has been disallowed by the chief of the Veterans’ Bureau section, audit 
division, General Accounting Office, under date of July 25, 1927, on the grounds 
principally that your decision in the Williams case would not apply and that, 
under the bureau regulations, a remittance by personal check is acceptable only 
on the condition of its being honored upon presentation. 

In the case now under consideration, it can not be said that the bureau un- 
duly delayed the negotiation of this check, which was mailed to the bureau 
under date of July 30, 1926, and which reached the issuing bank in Milwaukee, 
Wisconsin, on August 17, 1926, after having been cleared in the accustomed man- 
ner. While it is the view of the bureau that the check was accepted under 
the regulation only on condition that it be honored when presented for pay- 
ment and while it ts also the view of the bureau that there was no urusual 
delay, as in the Williams case, nevertheless, in view of the peculiar circum- 
stances of this case, especially the fact that the insurance had been kept in force 
for so long a period, it is considered proper to request your decision whether 
an opportunity may now be given to replace this check, inasmuch as it is shown 
that on the day the check was presented for payment the veteran had a balance 
more than enough to cover the check, had not other checks been presented the 
same day. 


Section 301 of the World War veterans’ act of June 7, 1924, 43 
Stat. 624, provides that “Regulations * * * shall prescribe the 
time and method of payment of the premiums thereon.” Thus the 
regulation above quoted has the force and effect of law and con- 
stitutes a part of the contract of insurance. Sawyer v. United 
States, 10 Fed. Rep. (2d) 416. There is involved in this case, there- 
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fore, only the question whether there was a payment of the premium 
for the month of July, 1926, in accordance with the regulation. If 
not, the insurance lapsed and payment thereof is not authorized. 

The terms of the regulation clearly provide that if tender of the 
premium is made by check, there is no payment of the premium unless 
and until the check is honored on presentation to the bank for pay- 
ment. The check in this case was not honored by the bank upon 
presentation or, apparently, thereafter prior to the death of the 
insured which would prevent honoring the check thereafter. In so 
far as the issuance and payment of the personal check of the insured 
is concerned the bank was the agent or representative of the insured, 
not of the Government. And even if there were irregularities by the 
bank resulting in the failure to honor the check prior to the death, of 
the insured, responsibility is not that of the Government such as to 
prevent a forfeiture of the insurance. The facts show that the fault, 
delay, or negligence in the matter was entirely with the insured or his 
representative, the bank, for the reason (1) that the insured waited 
until the next to the last day of the grace period to mail his premium 
check; (2) that the insured failed to keep a sufficient balance in the 
bank to meet all his outstanding checks; and (3) the cause for failure 
of the bank to honor the check on presentation is a matter between the 
insured and the bank. The facts do not disclose that the Veterans’ 
Bureau was at fault or negligent or dilatory in any manner whatever 
as was disclosed in the case of Cyril A. Williams, 5 Comp. Gen. 933, 
cited by you. 

While it may be assumed that the general policy under the war 
risk insurance laws, as in commercial life insurance, is to prevent a 
forfeiture of insurance in all reasonable cases, there is a limit to which 
the Government may go in such matters, as there has been expressed 
with respect to commercial life insurance, particularly renewable 
term insurance where the payment of premiums is so vitally a part 
of the contract. See 37 Corpus Juris 473, wherein it is stated: 

* * * in the case of renewable term policies the payment of the premium 
is generally regarded as a condition precedent to renewal. Citing several State 
com See also Jackson v. Mutual Life Ins. Co..of New York, 186 Fed. Rep, 

In 87 Corpus Juris 494, it is stated: 

* * * But if a check is given as conditional payment only and is not in 


. fact paid before the death of insured, the transaction is not sufficient to prevent 
a forfeiture. Citing Neill v. Union Mut. L. Ins. Co., 7 Ont. A. 171. 


The regulations for payment of premiums on war-risk insurance 
are reasonable and authorize a grace period similar to that provided 
in commercial life insurance. There exists no authority under the 
controlling statutes pursuant to which the express terms of the regula- 
tions in this case may be considered as waived. 
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You are advised, therefore, that as the insurance in this case lapsed 
for nonpayment of premiums prior to the death of the insured and 
therefore was not in force at the time of death, no payment thereunder 
is authorized. 


(A-20919) 


JUDGMENTS—REFUNDS OF INTERNAL REVENUE TAXES 
ILLEGALLY COLLECTED 


The appropriation “ Refunding Taxes Illegally Collected,” made by the act of 
February 28, 1927, 44 Stat. 1254, is available for the payment of claims 
for refunds based on judgments of courts without compliance with the terms 
of the first proviso of the act, requiring a delay of 60 days in the pay- 
ment of claims in excess of $75,000 from the date upon which a report is 
made of the claim to the congressional Joint Committee on Internal 
Revenue Taxation. 


Comptroller General McCarl to the Secretary of the Treasury, December 17, 

1927: 

Consideration has been given to your letter of December 14, 1927 
(IT:C:CC-ECW), requesting decision whether the appropriation 
for “ Refunding Taxes Illegally Collected ” made in the act of Feb- 
ruary 28, 1927, 44 Stat. 1254, is available for payment of claims in 


excess of $75,000 based on judgments of courts without compliance 
with the following proviso contained in said appropriation act: 


* * * Provided, That no part of this appropriation shall be available for 
paying any claim allowed in excess of $75,000 until after the expiration of 
sixty days from the date upon which a report giving the name of the person 
to whom the refund is to be made, the amount of the refund, and a summary 
of the facts and the decision of the Commissioner of Internal Revenue is sub- 
mitted to the Joint Committee on Internal Revenue Taxation: * * * 

The appropriation “ Refunding Taxes [legally Collected ” is avail- 
able for payment of court judgments. See 27 Comp. Dec, 442; 2 
Comp. Gen. 501. 

You have forwarded copy of letter from the chairman of the Con- 
gressional Joint Committee on Internal Revenue Taxation wherein 
the view is expressed that the Congress had no intention of applying 
the terms of this proviso to claims based on judgments of courts. 
Referring to the language of the proviso itself, the requirement is 
made that there be furnished the joint committee “ the decision of the 
Commissioner of Internal Revenue.” This unquestionably refers to 
the decision on which the proposed refund is based and would indi- 
cate that the proviso was intended as a control over administrative 
action on claims for refund of taxes in excess of $75,000 and was not 
intended to have any application to claims for refund which have 
been adjudicated by court. ‘This view is further strengthened from 
an examination of the legislative history of the proviso, See particu- 
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larly the Congressional Record, volume 68, pages 3645-3648, 4460- 
4461, and 4664-4671. Accordingly, you are advised that the appro- 
priation for “ Refunding Taxes Illegally Collected,” contained in the 
act of February 28, 1927, supra, is available for payment of claims in 
excess of $75,000 based on judgments of courts without compliance 
with the terms of the first proviso thereof hereinbefore quoted. 


(A-20585) 


MISCELLANEOUS RECEIPTS—PROCEEDS FROM SALE OF ELECTRIC 
POWER AND MONEYS DERIVED AS RENTAL OF GOVERNMENT 
PROPERTY IN NATIONAL PARKS 


Deductions made from claims of road contractors in national parks for elec- 
tricity furnished them from the power plant of the park are not properly 
for credit to a current appropriation for expenditure, but should be covered 
into the Treasury as mis: ellaneous receipts, when the electricity represents 
surplus power of the park plant. 

Deductions made from amounts otherwise due road contractors in national 
parks on account of rental of Government equipment and furnishing of sup- 
plies are not for credit to a current appropriation for expenditure, but, pur- 
suant to the provisions of sections 3617 and 3618 of the Revised Statutes, 
should be covered into the Treasury as miscelltneous receipts, when the 
equipment and supplies were purchased from an appropriation other than 
the current appropriation. 


Comptroller General McCarl to the Secretary of the Interior, December 19, 
1927: 


I have your letter of November 7, 1927, requesting decision as to 
the disposition to be made of funds representing deductions from 
road contractors’ monthly estimates by virtue of electricity furnished 
them through the electric plant at Yosemite National Park and of 
Government equipment rented and supplies furnished road contrac- 
tors for use on contract work in the park. 

You submit for consideration three questions, as follows: 


1. Under the arrangement outlined herein may the deductions made from 
road contractors’ estimates for electricity furnished as provided in their con- 
tracts be used to reimburse the regular park appropriation which is charged 
with the cost thereof in the first instance? 

2. May the deductions from road contractors’ estimates for rental of equip- 
ment and furnishing of supplies, when such deductions are provided for in the 
contract, be left to the credit of the roads and trails appropriation? 

3. May deductions be made from road contractors’ estimates for rental of 
equipment and furnishing of supplies, when such deductions are not provided 
for in the contract, and the same retained to the credit of the roads and trails 
appropriation? 


With respect to the first question relating to the electricity fur- 
nished through the electric-power plant at Yosemite National Park 
your letter states: 

In regard to electricity furnished road contractors it is submitted, for your 
information, that owing to low-water periods of the Merced River in the park 


during certain seasons of the year the park plant is unable to supply the neces- 
sary amount of electricity needed and therefore a connecting arrangement agree- 
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ment has been entered into by this department with the San Joaquin Light and 
Power Company whereby additional current is furnished by the company dur- 
ing these periods for park needs. Under the agreement the Government is 
also enabled during the high-water periods of the Merced River to dispose of 
surplus electricity generated to the company. Copy of the connection» agree- 
ment dated May 21, 1924, is on file in your office. In order that contractors 
may be supplied with electricity needed in connection with contract work in 
the park it is necessary to secure the same through the park power plant and 
in turn the Government is required to purchase the electricity from the San 
Joaquin Light and Power Company, the cost being chargeable to the regular 
park appropriation. If it were practicable, it would simplify these transactions 
for the contractors to arrange for their needs for electricity direct with the 
power company and to make payment therefor direct to the company. How- 
ever, by reason of the operating arrangements of the park electric power plant 
this procedure can not be followed and it is necessary for the contractors 
to secure their electricity supply through the park power plant. Under these 
circumstances the park offitials felt justified in crediting the park appropriation 
with the amounts deducted from contractors’ estimates by reason of electricity 
furnished. 


In letter dated September 28, 1927, relative to the matter, the acting 
superintendent of the Yosemite National Park advised the Director 
National Park Service, as follows: 


* * * Our cost records show that the cost of generating one kilowatt of 
electricity is approximately 1¢ per kilowatt hour. Our regular rates for the 
sale of electricity vary from 6¢ to 9¢ per kilowatt for light and 4¢ per kilowatt 
for power, but this special cost rate was authorized in the hope that it would 
be reflected in the bids. 

This office took the stand that, this being a special cost price and the elec- 
tricity being furnished at the expense of the regular park appropriation 
“Yosemite National Park,” it was only fair that the cost should be charged 
to the roads-and-trails appropriation and the Yosemite National Park appro- 
priation should be reimbursed for this expense, exactly in the same way 
as we secure reimbursement for the expense of furnishing horses from cur park 
corrals, trucks from our motor transportation department, and meals at our 
boarding camps to roads and trails jobs. We therefore were authorized by 
your office to make deduction on the monthly voucher of the road contractors 
for the electric energy furnished to them at cost and, through transfer between 
appropriations, reimburse the Yosemite National Park apprppriation foy the 
cost of furnishing this service. Our argument was that this was not a sales 
service in the usual sense, as this service was not at the sales rate and it 
would be illegal to supplement the roads-and-trails appropriation by the value 
of the electric current furnished by Yosemite National Park. The Bureau of 
Public Roads seems to have no objection to this, as their letter of August 29 
states that this procedure appears to be unquestionable. 


The contract with the San Joaquin Light & Power Co. referred to 
in your letter recites in the third and fourth “ Whereas ” clauses that 
the hydroelectric-generating plant in the Yosemite National Park 
can have at times a surplus electric energy and at other times needs 
and desires to acquire further and additional electric energy, and the 
power company desiring at certain times to purchase the surplus 
power output of the Yosemite Park plant and to supply such plant 
and system with additional power when and as required, the contract 
was entered into with such premises in view and conditions and cross 
agreements incorporated therein for the purpose of carrying out the 
general scheme. 

It has not been stated what adjustments are made with the power 
company under this contract, and whether the energy furnished by 
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the company to the park is in excess of that furnished by the park 
plant to the company. The statement in your letter that the park 
furnishes the electricity to the road contractors and in turn the 
Government is required to purchase the electricity from the power 
company would appear to convey the impression that at all times the 
power secured from the park plant by these road contractors is power 
generated by the San Joaquin Co. Such does not appear to be the 
case, however, since there are periods, as stated in your letter, when 
the power plant of the park produces more energy than it can utilize 
and such surplus is purchased by the power company. It would thus 
appear that during some periods of the year, when the power plant 
of the park yields a surplus of energy, the electricity furnished the 
road contractors is not obtained from the San Joaquin Light & 
Power Co. 

It may be stated generally that the proceeds derived from the sale 
of surplus electricity produced by the park plant are properly for 
covering into the Treasury as miscellaneous receipts and not for 
crediting to the appropriation for operation and maintenance of the 
Yosemite National Park, which may be used for the operation and 
maintenance of such plant; and if such surplus is furnished road 
contractors, the amounts deducted from their vouchers are properly 
for disposition as other proceeds of the sale of surplus electricity. 
5 Comp. Gen. 389. 

In this connection your attention is invited to the act of June 
12, 1918, 40 Stat. 153, in which it is provided: 


From and after July first, nineteen hundred and eighteen, all revenues of 
the national parks, except Hot Springs Reservation, Arkansas, shall be covered 
into the Treasury to the credit of miscellaneous receipts; and the Secretary 
of the Interior is directed to submit, for the fiscal year nineteen hundred and 
nineteen and annually thereafter, estimates of the amounts required for the 
care, maintenance, and development of the said parks. 


The proceeds derived from the sale of surplus electricity pro- 
duced by the power plant of the Yosemite National Park are revenues 
of the park within the meaning of this act and should properly be 
disposed of as provided therein. 

Answering your first question specifically, you are advised that 
deductions made from road contractors’ estimates for electricity fur- 
nished them from the power plant of the park should not be trans- 
ferred from the roads and trails appropriation to the regular park 
appropriation, but should be taken from the roads and trails appro- 
priation and covered into the Treasury as miscellaneous receipts, 
except for such periods as it can be shown that the electric power 
furnished them was not surplus electricity of the park plant, but was 
energy purchased from the San Joaquin Light & Power Co. and the 
regular park appropriation had originally been charged with the cost 
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thereof. In such cases where, as herein indicated, a transfer of 
funds from the roads and trails appropriation to the regular park 
appropriation is proper, the transfer should be stated in such manner 
as to give full information, such as numbers of vouchers involved, 
etc., so that a proper audit of the transaction may be made and 
determination reached as to whether the transfer of the funds from 
one appropriation to the other was or was not proper. 

With respect to the other two questions submitted relating to deduc- 
tions from road contractors’ claims on account of equipment rented 
and supplies furnished them for road work in the park, it is stated 
by the acting superintendent of Yosemite National Park in letter 
heretofore mentioned that : 


The second item for consideration is the deduction from the road contractors’ 
monthly vouchers of rental charges made for air compressors, jack hammers, 
tent platforms, cooking ranges, cooking equipment, and other similar items 
of equipment. When the first allotment from the roads and trails money was 
made to Yosemite National Park three large road camps were established in 
the park for the improvement of the Wawona Road and the road in the Mariposa 
Grove of Big Trees. These camps were established at the foot of the Wawona 
Road near Bridalveil Falls, at Inspiration Point at the top of the Wawona grade, 
and in the Mariposa Big Tree Grove. The capacity of these camps was from 
fifty to seventy-five men. Work was done by the Government under force 
account. 

As this was the first road construction money of any amount to be allotted, 
it was necessary to purchase all of the equipment necessary for equipping these 
working organizations, and something like $30,000 was expended in the purchase 
of air compressors, air pipe and water pipe, jack hammers, tool steel, drill- 
sharpening equipment, tents, platforms, cooking ranges, heating stoves with 
necessary boilers, plumbing fixtures, and a complete set of cooking utensils. 
When this work was subsequently shut down after a few months’ operation 
because of a change in the standards of the roads to be built and a change in 
policy under which this road construction would be undertaken by the Bureau 
of Public Roads, this equipment was all stored in our warehouse at Yosemite. 
All road work since that time has been done under contract, and there seemed 
little opportunity for the park service to use it again in road construction, 
Hence it was thought advisable to rent this equipment to contractors doing 
road work in the park. The plan was to rent only such equipment as had been 
bought originally by the park from roads and trails funds and for which we 
would not have immediate use, and the idea in making deductions on the 
monthly voucher of the contractor of the rental value was in order that the 
credit for the use of this equipment would remain in the roads and trails 
appropriations, so that additional work could be done or the job would have a 
credit balance remaining at the completion of the work. 

In other words, it is our understanding that where the original equipment 
purchased was made from roads and trails funds the rental each month should 
be credited to the roads and trails appropriation from which the original pur- 
chase was made. This policy has been followed consistently, and in no case 
has any of the regular park equipment purchased from park appropriations 
been rented to the contractors, but in case any such equipment were rented, it 
would be our understanding that the rental money should be turned in to 
miscellaneous receipts of the Treasury. 

In this connection, it should be stated that it has always been our policy in 
the past, when construction contracts were awarded for bridges, buildings, or 
other jobs payable from the regular park appropriation and stock or equipment 
have been furnished by the park, to deduct the rental value from the vouchers 
of the contractor, thus building up a reserve in the appropriation, which, ordi- 
narily, has been used in giving extra work orders, to meet additional expense 
or additional work that comes up during the process of construction, or has 
been allotted to the park service for doing certain force account work necessary 
in connection with the construction job that was not covered by formal con- 
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tract. This appears to be good business practice and has never been questioned 
by the administrative or accounting officers in the past. 


In a decision by a former Comptroller of the Treasury, 17 Comp. 
Dec. 712, it was held in substance that money received from rental of 
Government property is for the use of the United States within the 
meaning of sections 3617 and 3618, Revised Statutes, and as such 
should be covered into the Treasury as miscellaneous receipts unless 
its use is otherwise provided by law. This is a well-established rule 
and is based upon the theory that by crediting the amount of such 
deductions to an appropriation for expenditure would amount to 
augmenting the appropriation in excess of the amount appropriated 
by law for a particular purpose. 

In the present matter you state that the equipment rented and 
supplies furnished the road contractors were originally paid for 
from allotments to the Yosemite National Park from the roads and 
trails appropriation. Appropriations for roads and trails in national 
parks have been made annually since the enactment of April 9, 1924, 
43 Stat. 90, in which the Secretary of the Interior was authorized 
to construct, reconstruct, and improve roads and trails in national 
parks and monuments under his jurisdiction. “The act provided that 
for the purpose there were authorized to be appropriated certain 
amounts for the fiscal years 1924, 1925, 1926, and 1927, and while 
the act authorized the making of appropriations to be available 
until expended, the acts making such appropriations have not so 
provided. The first appropriation for roads and trails in national 
parks was made by the deficiency act of December 5, 1924, 43 Stat. 
686, and it contained a clause to the effect that the amount of 
$1,000,000 appropriated therein for the fiscal years 1924 and 1925 
was “to remain available until June 30, 1925,” thus making the 
appropriation available for the fiscal years 1924 and 1925 only. The 
subsequent appropriations were made in the annual appropriation 
acts of March 3, 1925, 43 Stat. 1179, May 10, 1926, 44 Stat. 491, and 
January 12, 1927, 44 Stat. 966, and while such enactments contained 
provisions that the appropriations made for physical improvements 
in national parks should be immediately available, there was no pro- 
vision that such appropriations should remain available until ex- 
pended. Therefore, in view of the provisions of section 7 of the act 
of August 24, 1912, 37 Stat, 487, they can not be regarded as no- 
year appropriations available until expended. In this connection 
your attention is invited to attached copy of letter of even date to 
the Secretary of the Treasury relative to the matter. 

The acting superintendent states in his letter quoted above that 
the equipment rented to road contractors was purchased from the first 
allotment made the Yosemite National Park from roads and trails 
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funds. This evidently has reference to the first appropriation made 
for the purpose by the act of December 5, 1924, hereinbefore referred 
to, which was made available for the fiscal years 1924 and 1925 only. 
The retaining of the deductions made from claims paid road con- 
tractors on account of rented equipment as a credit to the current 
roads and trails appropriations from which the contractors are paid 
for work done in the park, would operate to augment said appropria- 
tions, as the expenditures as a result of which the rent was derived 
were made from a prior or different appropriation. Such practice is 
unauthorized. The same rule is applicable with respect to supplies 
furnished the road contractors if such supplies were purchased from 
appropriations made for fiscal years other than those from which the 
deductions are made. 

Whether or not the contracts under which the road contractors 
operate provide for deductions in their vouchers for the rental of 
equipment and furnishing of supplies is immaterial. If the deduc- 
tions are made from amounts otherwise due the contractors the 
amounts so deducted are moneys received for the use of the United 
States within the meaning of sections 3617 and 3618, Revised 
Statutes, and, as stated in the decision heretofore cited, are for 


disposition in accordance with the provisions of such sections by 
covering the same into the Treasury as miscellaneous receipts. 

The last two questions submitted by you are, accordingly, answered 
in the negative. 


(A-20753) 
ESTATES OF DECEDENTS—FOREIGN-SERVICE EMPLOYEES 


The authority contained in section 1709, Revised Statutes, for a Foreign 
Service officer to collect the amounts due a deceased citizen of this coun- 
try residing in a foreign country, does not authorize the Foreign Service 
officer to collect the balance of compensation due an employee in the 
Foreign Service at date of death by signing the pay roll. For procedure 
to be followed in such cases see decision. 


Comptroller General McCarl to the Secretary of State, December 20, 1927: 

Consideration has been given to your letter of November 21, 1927, 
requesting review of settlement of the accounts of Clarence Carri- 
gan, American foreign service officer at Montevideo, Uruguay, for 
the quarter ended June 30, 1927, wherein credit was withheld for an 
item of $131.94, the amount paid as salary of Howard C. Tinsley, 
vice consul and clerk, for the period from May 1 to 19, 1927. 

The facts of record, including those contained in a letter from 
said foreign service officer, addressed to the Department of State in 
explanation of the suspended item, disclose that Howard ©. Tinsley 
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died May 19, 1927; that there was due him at date of death com- 
pensation amounting to $131.94 for the period May 1 to 19, 1927; 
that Carrigan, the officer whose accounts are in question, signed the 
pay roll in the name of the decedent “ per C. Carrigan” and applied 
the amount thus collected, together with other amounts belonging 
to the estate, in payment of unpaid bills for last sickness prior to 
death, rent, etc., incurred by the decedent in Montevideo. It is 
alleged that the amount of the debts incurred in the foreign country 
exceeds the available amount of assets, and that the decedent has 
but one known heir, a nephew, Charles S. Sewell, of New York 
City, who has not shown any interest in the settlement of the estate. 

Apparently the Foreign Service officer assumed that he had 
authority thus to collect and apply the amount of unpaid compensa- 
tion due the decedent in payment of his debts incurred in the foreign 
country. 

The authority of consular officers to administer estates of United 
States citizens who die in foreign countries is found in section 1709, 
Revised Statutes, which provides, in part, as follows: 

It shall be the duty of consuls and vice consuls, where the laws of the 
country permit— ; 

First. To take possession of the personal estate left by any citizen of the 
United States, other than seamen belonging to any vessel, who shall die 
within their consulate leaving there no legal representative, partner in trade, 
or trustee by him appointed to take care of his effects. 

Second. To inventory the same with the assistance of two merchants of the 
United States, or, for want of them, of any others at their choice. 

Third. To collect the debts due the deceased in the country where he died, 
and pay the debts due from his estate which he shall have there contracted. 

Fourth. To sell at auction, after reasonable public notice, such part of the 
estate as shall be of a perishable nature and such further part, if any, as 
shall be necessary for the payment of his debts, and, at the expiration of one 
year from his decease, the residue. 

The authority thus conferred to “collect the debts due the 
deceased ” does not contemplate the collection by a consul or other 
Foreign Service officer of the balance of compensation due an 
employee of the United States at date of death by the signing of the 
pay roll. A regular procedure has been established by this office 
for the settlement of balance of compensation due at date of death, 
which procedure is applicable to employees in the Foreign Service 
of the United States. See General Regulations No. 42, dated April 
6, 1925, 4 Comp. Gen. 1096.. The requirements of this regulation 
have, in effect, been included in the mimeographed instructions 
issued by the Department of State under date of December 22, 1926, 
Diplomatic Serial No. 554. Where the provisions of the said section 
1709 are applicable, and amount of unpaid compensation due a 
deceased employee in the Foreign Service is necessary as a part of 
the estate of the decedent to be used for the payment of debts 
incurred by the employee in the foreign country, it is proper for 
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the Foreign Service officer acting as representative of the estate of 
the deceased employee to submit to this office through the Depart- 
ment of State a voucher or claim accompanied by an inventory of 
the estate and a statement of the foreign debts or claims against it. 
If from the showing thus made and the recommendation of the 
Secretary of State it shall appear that the unpaid compensation is 
necessary to enable the officer to pay the just and legal claims against 
the estate in the foreign country settlement will be issued by this 
office in favor of the Foreign Service officer in his capacity as repre- 
sentative of the estate in the following form: 


(Name of Foreign Service officer) 
administrator of estate of 






(Name of deceased employee) 
I a  conpnminsantinlptmeren , under section 1709, 
(Name of foreign country) 
Revised Statutes. 


Of course, any balance of funds remaining in the estate after 
payment of all lawful debts and charges against the estate incurred 
by the decedent in the foreign country should be transmitted to this 
office under the provisions of paragraphs “Fifth” and “ Sixth” 
of section 1709, Revised Statutes, as amended by the act of March 
8, 1911, 36 Stat. 1083, and section 304 of the act of June 10, 1921, 
42 Stat. 24, together with a statement of the debts and charges paid, 
supported by receipted bills or other receipts from the person or 
persons to whom said amounts have been paid. Attention is invited 
also to the provisions of section 1710, Revised Statutes. 

In the present case, if the Foreign Service officer will now forward 
to this office an inventory of the estate and a statement of account 
showing all amounts collected or received by him as representative 
of the estate, and all amounts disbursed by him in payment of debts, 
claims, or charges against the estate, together with receipts from 
the person or persons to whom such amounts were paid, credit for 
the item in his accounts will be allowed if the evidence submitted 
is found to justify such action, 


(A-20784) 


MISCELLANEOUS RECEIPTS—REFUND OF BAIL REMITTED BY A 
UNITED STATES DISTRICT COURT 





The permanent annual appropriation “ Refunding money erroneously received 
and covered (Justice),” authorized by section 3689, Revised Statutes, 
is not available for refund of bail remitted by order of a United States 
District Court under authority of section 1020, Revised Statutes, the 
soabipe: of which has been covered into the Treasury as a miscellaneous 

Tece: 
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Decision by Comptroller General McCarl, December 20, 1927: 

The Department of Justice has forwarded to this office for direct 
settlement approved voucher in the amount of $6,000 in favor of 
Vito Palazzola, bondsman, representing refund of bail paid in the 
ease of United States v. Sam Cilufo and Leo Torre, pursuant to the 
order of the United States District Court for the Western District 
of Michigan, Southern District, estreating the bail upon default of 
the two defendants. 

It appears that on January 9, 1926, the court vacated the order 
previously entered estreating the bail, and by court order dated 
August 25, 1927, copy of which has been filed as a basis for the claim, 
the previous order dated January 9, 1926, was amended to read as 
follows: 


An order having been heretofore entered in this cause estreating the bail of 
the said Sam Cilufo and Leo Torre for failing to appear and answer in said 
cause, and the penalty of their appearance bond, to wit, six thousand dollars 
($6,000.00), having been paid into court by the surety thereon, and the said 
amount deposited in the Fourth National Bank of Grand Rapids, to the credit 
of the United States Treasurer, and the said surety, having now caused the 
said Cilufo and Torre to surrender themselves to the custody of the marshal 
of this district, where they now are, and from the facts presented to the court, 
it appearing that there has been no willful default on the part of said Sam 
Cilufo, said Leo Torre, said Vito Palazzola, or any of them, and that a trial can, 
notwithstanding, be had in the cause, and that public justice does not otherwise 
require the same penalty to be enforced, and it further appearing proper and 
advisable that the said order estreating the bail of said defendants Cilufo and 
Torre be vacuted and set aside, it is now here ordered that the said order 
estreating bail be vacated and set aside and the penalty thereof, to wit, six 
thousand dollars ($6,000.00), returned to the surety upon their appearance bond. 


The order of the court is authorized under section 1020, Revised 
Statutes, which provides as follows: 


When any recognizance in a criminal cause, taken for, or in, or returnable to, 
any court of the United States, is forfeited by a breech of the condition 
thereof, such court may, in its discretion, remit the whole or a part of the 
penalty, whenever it appears to the court that there has been no willful default 
of the party, and that a trial can, notwithstanding, be had in the cause, and 
that public justice does not otherwise require the same penalty to be enforced. 


The appropriation sought to be charged is “ Refunding moneys 
erroneously received and covered (Justice)” as provided under sec- 
tion 3689, Revised Statutes, in the following terms: 


There are appropriated, out of any moneys in the Treasury not otherwise 
appropriated, for the purposes hereinafter specified, such sums as may be 
necessary for the same respectively; and such appropriations shall be deemed 
permanent annual appropriations. 


* - * . * * + 

Refunding moneys erroneously received and covered: 

To refund moneys received and covered into the Treasury befe-e the payment 
of legal and just charges against the same. 

An express limitation or condition has been attached to the availa- 
bility of this permanent annual appropriation for refunds; that is to 
say, it is available only in those cases in which, at the time the money 
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was covered into the Treasury, there was outstanding a legal and 
just charge in the nature of a lien against the money. The appro- 
priation is intended only to enable the settlement of such legal and 
just charges that had been prevented by the covering of the money 
into the Treasury. 10 Comp. Dec. 239; 14 id. 82; 17 id. 270; 21 id. 
697; 4 Comp. Gen. 520; 6 id. 293. 

The record discloses that the amount of the bail paid by the bonds- 
man in this case, pursuant to the original order of the court, was 
deposited by the clerk of the court December 15, 1925, with the Fourth 
National Bank, Grand Rapids, Mich., to the credit of the Treasurer 
of the United States, and was covered into the Treasury of the 
United States as a miscellaneous receipt December 31, 1925. This 
action was taken pursuant to section 3617, Revised Statutes, and to 
sections 1274, 1275, and 1276 of Instructions to Clerks of United 
States Courts, dated July 1, 1925, which provide that the deposit of 
such a sum and in such a cause must be made by the end of the month 
in which the moneys are received. On December 31, 1925, the date 
the amount was covered into the Treasury as a miscellaneous receipt, 
there were no legal and just claims against it and the action of the 
court authorizing the remission of the forfeiture was not taken until 
thereafter. It would appear, therefore, that the amount was regu- 
larly and lawfully covered into the Treasury as a miscellaneous 
receipt, and, therefore, that the appropriation sought to be charged 
is not available for the refund. 

The claim must be and is disallowed. 

There would appear to be for consideration by the administrative 
office whether the claim should be reported to the Congress for an 
appropriation or submitted as a private claim. See act of February 
28, 1927, Private 385 (S. 2618), 44 Stat. 333, part. 2. 


(A-20872) 
APPROPRIATIONS—SPECIFIC 


The rule that an appropriation for a particular object confers authority to incur 
expenditures which are incident to that object is subject to the qualification 
that the particular items of expense are not specifically provided for by some 
other appropriation. 

The contingent appropriation for the Department of Labor expressly provides 
that it is for contingent and miscellaneous expenses of the offices in bureaus 
of that department for which contingent and miscellaneous expense appro- 
priations are not specifically made, and is therefore exclusively available 
for supplies and materials for the use of commissioners of conciliation, as 
the appropriation for the appointment and for certain specified expenses of 
such commissioners does not include a specific appropriation for contingent 
or miscellaneous expenses. 
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Comptroller General McCarl to the Secretary of Labor, December 21, 1927: 
There has been received your letter of December 7, 1927, as follows: 


The appropriation for commissioners of conciliation contained in the act 
approved April 29, 1926 (44 Stat. L. p. 369), provides as follows: 

“'To enable the Secretary of Labor to exercise the authority vested in him by 
section 8 of the act creating the Department of Labor and to uppoint commis- 
sioners of conciliation, traveling expenses, * * *, and telegraph and 
telephone service.” 

It has been found necessary from time to time to provide the commissioners 
of conciliation located at points outside the District of Columbia with various 
supplies and materials, the cost of which has heretofore been charged to the 
contingent appropriation of the department. It is thought, however, that the 
appropriation properly chargeable with such expenditures is the conciliation 
service appropriation rather than that for contingent expenses. 

While the appropriation for the conciliafion service contains no specific provi- 
sion for expenses of supplies and materials, it provides generally for the 
enabling of the Secretary of Labor to exercise the authority vested in him by 
section 8 of the act creating the Department of Labor and, in view of the deci- 
sions of the Comptroller of the Treasury (4 C. D. 478; 7 C. D. 31; and 18 C. D. 
103), holding— 

“An express provision of a statute is not necessary for every item of expendi- 
ture, and that where an appropriation has been made for a particular object it 
confers authority to incur expenditures which are incident to that object.” 

It would seem that payments for supplies and materials furnished the field 
service of the conciliation service may be made from the appropriation “ Sala- 
ries and expenses, commissioners of conciliation” instead of from contingent 
expenses of the department, since the official station of ninety per cent of the 
personnel of this service is outside of Washington, D. C. 

Your decision is therefore requested as to whether*the conciliation service 
appropriation may be charged with expenditures for supplies and materials 
furnished its field service. 


The appropriations for commissioners of conciliation and for con- 
tingent expenses of the Department of Labor, in so far as pertinent 
to your submission, act of February 24, 1927, 44 Stat. 1221, provide 
as follows: 


Commissioners of conciliation: To enable the Secretary of Labor to exercise 
the authority vested in him by section 8 of the act creating the Department of 
Labor, and to appoint commissioners of conciliation, traveling expenses, and 
not to exceed $14,140 for personal services in the District of Columbia, and tele- 
graph and telephone service, $210,000. 


CONTINGENT EXPENSES, DEPARTMENT OF LABOR 


For contingent and miscellaneous expenses of the offices and bureaus of the 
department, for which appropriations for contingent and miscellaneous ex- 
penses are not specifically made, including the purchase of stationery, furniture, 
and repairs to same, carpets, matting, oilcloth, file cases, towels, ice, brooms, 
soap, sponges, laundry, street-car fares not exceeding $200; traveling expenses 
incident to examination of estimates of appropriations in the field; lighting and 
heating; purchase, exchange, maintenance, and repair of motor cycles and 
motor trucks; purchase, exchange, maintenance, and repair of a motor-propelled 
passenger-carrying vehicles, to be used only for official purposes; freight and 
express charges; newspapers not exceeding $275, for which payment may be 
made in advance; newspaper clippings not to exceed $1,800, postage to foreign 
countries, telegraph and telephone service, typewriters, adding machines, and 
other labor-saving devices; purchase of law books, books of reference, and 
periodicals not exceeding $3, 250; in all $43,700; * 


The rule referred to by you—that is, that an appropriation for a 
particular object confers authority to incur expenditures which are 
incident to that object—is subject to the qualification that the par- 

6752°—28——26 
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ticular items of expense are not specifically provided for by some 
other appropriation. 4 Comp. Dec. 24. See also 5 Comp. Dee. 855; 
12 id. 199. In the present case the appropriation for contingent ex- 
penses of the department expressly provides for stationery and other 
supplies, and also provides that it is for contingent and miscellaneous 
expenses of those offices and bureaus of the department for which con- 
tingent and miscellaneous expense appropriations are not specifically 
made. The appropriation for commissioners of conciliation contains 
no provision for contingent or miscellaneous expenses. It must be 
held, therefore, that the appropriation for commissioners of concilia- 
tion is not available for supplies or materials for such commissioners. 


(A-20779) 


RENTAL ALLOWANCE—ASSIGNMENT OF QUARTERS—ARMY 
OFFICER 


Where an officer of the Army reporting at a station is not assigned available 
adequate public quarters for himself and his dependents, as required by 
law and regulations, because of his statement to the responsible officer that 
he will not require such quarters for his dependents until a later date, thus 
inducing a delay in the formal assignment of available quarters, the 
assignment which under the law should have been made will be cons:dered 
as made from the date of the officer’s reporting. 


Comptroller General McCarl to Capt. William S. Eley, United States Army, 

December 23, 1927: 

There has been received your request for review of settlement No. 
0114310, dated March 15, 1927, which disallowed your claim for rental 
allowance from September 1 to October 12, 1926, on the ground that 
as quarters were available for the use of your dependents at your 
permanent station, Fort Wadsworth, N. Y., during the period in 
question rental allowance was not authorized. 


Paragraph 36, Special Orders No, 127, dated War Department, 
May 29, 1926, is as follows: 


By direction of the President, Captain William 8. Eley, Infantry, is relieved 
from his present assignment and duties at the University of Pennsylvania, 
Philadelphia, Pennsylvania, effective June 15, 1926, and is assigned to the 
Infantry of the First Division, with station at Fort Jay, New York. He will 
then proceed to Fort Jay, New York, and report in person to the commanding 
officer for assignment to organization. Captain Eley’s name is removed from 
the detached officers’ list, effective upon relief from his present duties. The 
travel directed is necessary in the military service. * 


Paragraph 2 of Special Orders 155, dated headquarters Sixteenth 
Infantry, Fort Jay, N. Y., August 28, 1926, is as follows: 

Having been assigned to the regiment by par. 86, 8S. O. 127, dated May 29, 
1926, Captain William 8. Eley is assigned to Company K, with station at Fort 
Wadsworth, New York. 

By order of Major Companone: 


B. W. SAVAGE, 
Major, 16th Infantry, Executive Officer. 


So much of Special Orders, No. 127, dated War Department, May 
29, 1926, as assigned you to the Infantry of the First Division, with 
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station at Fort Jay, N. Y., and directed you to proceed to said station 
and report for duty was amended by Special Orders, No, 235, War 
Department, October 4, 1926, which directed you to proceed to Fort 
Wadsworth, N. Y., and report for duty. This order seems to have 
been issued as you had questioned the authority of the regimental 
commander to change the station assigned in War Department orders. 
Its necessity is not apparent; you were assigned to the Infantry of 
the First Division, and in the absence of orders or regulations limit- 
ing the discretion of the commanding general it was competent for 
that official to assign you to duty in accord with your rank and 
branch to any of the units of the division. You took station in 
obedience to the regimental order, but questioned its legality, as you 
were not in position to utilize available and adequate quarters there 
until after your return from Camp Dix. 

The Adjutant General of the Army January 28, 1927, has deter- 
mined that— 

Captain Eley’s permanent station during the period mentioned in the preced- 
ing indorsement was Fort Wadsworth, N. Y. 

The commanding general, Fort Wadsworth, N. Y., reports by 
third indorsement, dated November 30; 1926, that when you arrived 
there for duty September 1, 1926, you informed the post commander 
in person that your family would not come to Fort Wadsworth dur- 
ing the time you were to be at Camp Dix, and he states that you 
could have had quarters at Fort Wadsworth at any time you desired 
during the period in question. 

Your claim is in some respects similar to that of First Lieut. F. E. 
Bertholet, Cavalry, United States Army, considered in decision dated 
June 16, 1927, 6 Comp. Gen. 821. 

In amplification of the principle there applied you are informed 
that where an officer reporting at a station is not assigned availablé 
adequate public quarters for himself and dependents, as required by 
law and regulations, because of his statement to the responsible officer 
that he will not require such quarters for his dependents until a later 
date, thus inducing a delay in the formal assignment of available 
quarters, the assignment which under the law should have been made 
will be considered as made from the date of the officer’s reporting. 
Upon review the settlement must be and is sustained. 


(A-20914) 
GRATUITIES, DISCHARGE—NAVY ENLISTED MEN 


Payment of a discharge gratuity not to exceed $25 is authorized by the act of 

March 4, 1925, 43 Stat. 1274, and regulitions issued thereunder. to persons 
discharged from the naval service in accordance with sentences of courts- 
martial not involving confinement in a naval prison when discharged. 5 
Comp. Gen, 16, amplified, 
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Comptroller General McCarl to the Secretary of the Navy, December 30, 1927: 


There has been received your request of December 12, 1927, for 
decision whether payment of discharge gratuity is authorized by the 
act of March 4, 1925, 43 Stat. 1274, under the conditions specified in 
the cases cited in paragraph 1, subparagraphs (1) and (2) of a letter 
from the assistant paymaster, United States Marine Corps, San Fran- 
cisco, Calif., as follows: 


(1) Bad-conduct discharge in pursuance of sentence of summary court- 
martial, involving confinement in a garrison brig 

(2) Dishonorable discharge in pursuance of the sentence of a general court- 
martial whieh involves confinement of six months in a naval prison. So much 
of the sentence as relates to dishonorable discharge was remitted provided the 
man conducted himself in a satisfactory manner during the period of confine- 
ment and for six months thereafter. The man served the period of confinement 
adjudged, was thereafter restored to duty (on probation), and subsequently 
conducted himself unsatisfactorily, whereupon he was ordered dishonorably dis- 
charged in accordance with the terms of the sentence in his case. 


Section 10 of the act of March 4, 1925, 43 Stat. 1274, provides as 
follows: 

That hereafter persons discharged from the naval service by dishonorable 
discharge, bad-conduct discharge, or any other discharge for the good of the 
service, may, upon discharge, be paid a sum not to exceed $25: Provided, That 
the said sum shall be fixed by, and in the discretion of, the Secretary of the 
Navy, and shall be paid only in cases where the person so Gogrerere would 
otherwise be without funds to meet his immediate needs * 

Decision of July 9, 1925, 5 Comp. Gen. 16, considered proposed 
changes in section B of “ Instructions for carrying into effect the 
joint service pay bill, act of June 10, 1922,” based on section 10 of 
the act of March 4, 1925. The changes provided for the payment 
of the gratuity upon certain discharges by reason of medical survey 
for mental or physical disability, dishonorable discharge in accord- 
ance with the approved sentence of a genera] court-martial, and bad- 
-conduct discharge in accordance with the approved sentence of a 
general or summary court-martial. 

It was stated in the decision, 5 Comp. Gen. 18: 

As sentences of general courts-martial and regulations made in relation thereto 
take care of the gratuity for men who are sentenced to confinement in prison, 
it would appear that the heading “ Discharges in accordance with sentences 
of courts-martial” should have added thereto “not involving confinement.” 

The change as appearing in article 25-87, Marine Corps Manual, 
1926, carries the qualifying words “not involving confinement,” and 
it appears that the question presented arises by reason thereof. 

For men confined at the time of discharge in a naval prison or 
at a receiving ship or station designated as a naval prison payment 
of a gratuity of $25 is authorized by section 13 of the act February 
16, 1909, 35 Stat. 622, and regulations issued thereunder, and the 
thought was to confine the. operation of the act of March 4, 1925, to 
cases not within the act of 1909. The suggested heading was not, 
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however, sufficiently inclusive. A more definite description of the 
class provided for in the regulations there considered is “ Discharges 
in accordance with sentences of courts-martial not involving confine- 
ment in a naval prison when discharged.” 

In neither of the cases submitted in the basic communication were 
the men discharged at a naval prison (or at a receiving ship or 
station designated as a naval prison) upon completion of a prison 
sentence. Payment of the gratuity should be made in accordance with 
article 25-37, Marine Corps Manual, 1926. 


(A-20836) 


ADVERTISING—PURCHASES OF SUPPLIES FOR THE FURNISHING 
OF ALLOWANCES IN KIND AS PART OF COMPENSATION 


The authority granted in section 3 of the act of March 2, 1926, 44 Stat. 161, 
for the fiscal year 1927, and section 3 of the act of January 26, 1927, 44 
Stat. 1052, for the fiscal year 1928, to the heads of departments and inde- 
pendent establishments to continue to furnish field employees with the 
various items of maintenance therein mentioned as a part of compensation, 
does not permit open-market purchases by the officers or employees without 
regard to competitive bidding, but the ‘law contemplates only a lawful 
procedure and compliance with the general provisions of law governing the 
purchase of supplies for the use of the Government. 

Comptroller General McCarl to the Attorney General, December 31, 1927: 

There has been received your letter of December 5, 1927, requesting 
review of settlement K-11614—J, suspending in the accounts of John 
W. Snook, warden of the United States penitentiary, Atlanta, Ga., 
for the quarter ended December 31, 1926, items for special supplies 
such as meats, fish, and groceries, purchased in the open market for 
the personal use of the warden and deputy warden. 

In decision of February 24, 1926, A-9884, addressed to the warden 
of the United States penitentiary at Leavenworth, Kans., it was held 
that the appropriation “United States penitentiary, Leavenworth, 
Kans., subsistence, 1925,” act of May 28, 1924, 43 Stat. 221, which in- 
cluded an item for “supplies from the prison stores for warden, 
deputy warden, and physician,” was not available for purchase of 
special supplies for such officers in the open market without regard 
to competitive bidding and other compliance with general laws re- 
lating to purchases for the Government, and the warden was given 
credit for the amount of such purchases only to the end of the then 
current quarter, March 31, 1926. The rule there announced was of 
course applicable to the penitentiary at Atlanta under the wording 
of the appropriation therefor, viz, “For subsistence, including the 
same objects specified under this head for the penitentiary at Leaven- 
worth, Kans.” The corresponding appropriations for the fiscal years 
1927 (act of April 29, 1926, 44 Stat. 347-8) and 1928 (act of Febru- 
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ary 24, 1927, 44 Stat. 1198) do not contain the provision for furnish- 
ing supplies to the warden, deputy warden, and physician. Accord- 
ingly, the practice at Atlanta under which the warden and deputy 
warden were permitted to purchase their own supplies in the open 
market should have been discontinued at least from and after July 1, 
1926, in accordance with said decision. 

It is now apparently contended that the following general pro- 
vision of law contained in section 3 of the act of March 2, 1926, 
44 Stat. 161, for the fiscal year 1927, would permit the purchase in 
the open market by the warden as indicated : 

The head of an executive department or independent establishment, where, 
in his judgment, conditions of employment require it, may continue to furnish 
civilians employed in the field service with quarters, heat, light, household 
equipment, subsistence, and laundry .service; and appropriations for the fiscal 
year 1927-of the character heretofore used for such purposes are hereby made 
available therefor: Provided, That the reasonable value of such allowances 
shall be determined and considered as part of the compensation in fixing the 
salary rate of such civilians. 

See also a similar provision for the fiscal year 1928, section 3 of 
the act of January 26, 1927, 44 Stat. 1052. 

There is nothing in these general provisions of law to authorize 
purchases of subsistence or maintenance supplies in the open market 
without regard to competitive bidding or other compliance with 
general provisions of law controlling purchases of supplies for the 
use of the Government, nor to authorize continuation of such an 
unlawful practice theretofore obtaining. ‘The provisions of law 
authorizing the heads of departments and offices to continue to fur- 
nish field employees the items of maintenance therein mentioned 
contemplate a lawful and regular procedure with full compliance 
with any other law not in conflict. There is no conflict between 
these two annual provisions of law and other laws controlling gov- 
ernmental purchases which are for application with respect to pur- 
chases of the supplies used by the Government in furnishing the 
field employees the items of maintenance mentioned in the statute. 

You state, “As a matter of precaution and to avoid any misunder- 
standing, instructions have been issued to the several wardens that 
all subsistence supplies are to be issued through the storekeeper.” 
Such instructions are necessary not only as a matter of precaution 
and to avoid any misunderstanding but also as providing a proper 
and lawful procedure. 

The position of warden at Atlanta appears to have been allocated 
and the salary rate fixed, effective January 1, 1926, at $6,000 per 
annum ($4,200 cash and $1,800 maintenance allowance), effective 
July 1, 1927, at $6,500 per annum ($4,400 cash and $2,100 mainte- 
nance allowance). There has not.been submitted to this office suffi- 
cient evidence from which to determine that the value of the items of 
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maintenance, including the subsistence supplies, furnished the war- 
den, has been properly determined pursuant to the provisions of 
section 3 of the act of March 2, 1926, supra. It is understood, how- 
ever, that administrative regulations recently have been issued pre- 
scribing a procedure for the accounting for subsistence furnished 
officers and employees at United States penitentiaries and for deter- 
mining the reasonable value thereof to be charged as a part of com- 
pensation. If and when this showing has been made for periods on 
and after July 1, 1926, as to subsistence and other maintenance 
allowances furnished the warden and all other officers and employees 
under the United States penitentiaries, who are entitled to mainte- 
nance as part of compensation, there will be for further consideration 
the removal of the suspensions made in the accounts by this office. 


(A-20998) 


PURCHASES—NEWSPAPERS—UNITED STATES DAILY 


An appropriation not available for the purchase of newspapers may not be used 
to purchase a yearbook under an arrangement by which a year’s subscrip- 
tion to the United States Daily is to be given as a premium with such 
purchase, 


Comptroller General McCarl to the Secretary of the Treasury, January 9, 1928: 
There has been received your letter of December 20, 1927, request- 
ing decision of a question presented as follows: 


I am enclosing copy of a letter dated June 7, 1927, received from Mr, Jay 
Jerome Williams, publisher, the United States Daily, in which he offers the 
yearbook of the United States Daily at the rate of $12.50 per copy and to 
furnish the United States Daily for one year, without cost, to all purchasers of 
the yearbook. As you note, he states that the yearbook is a book of reference 
and that it may be purchased as such from appropriations authorizing the pur- 
chase of books of reference. 

The Treasury Department has been under the impression that the purchase 
of the so-called yearbook with a subscription to the United States Daily given 
free would be in violation of your rulings relating to the purchase of the 
United States Daily, feeling that you would be inclined to consider the purchase 
of this publication as a subterfuge, and Mr. Williams was so advised on two 
occasions. However, on each occasion Mr. Williams has asked that a ruling 
be obtained from you on the question. Accordingly, I should now appreciate 
receiving your ruling on the question of whether the purchase of the yearbook, 
under the offer made by Mr. Williams, may be made from appropriations 
available for the purchase of books of reference. 


It has been held by this office that the United States Daily is a 
newspaper and could be purchased only under appropriations avail- 
able for the purchase of newspapers. 7 Comp. Gen. 143; A-—13787, 
April 20, 1926. The subscription price of the United States Daily 
is given on the first page of each issue as $10 a year. It is evident 
that the offer to sell the yearbook for $12.50 and give a year’s sub- 





408 DECISIONS OF THE COMPTROLLER GENERAL 


scription to the paper free of charge is tantamount to a subterfuge 
intended to enable the Government services which do not have au 
appropriation available for newspapers, to subscribe to the United 
States Daily. Under the offer submitted by the United States Daily, 
the United States for $12.50 would secure both a book and a sub- 
scription to the paper. A portion of the $12.50 would represent 
the cost of the subscription and it matters not whether it is called 
the purchase of a reference book with a subscription to the news- 
paper given free or a subscription to the newspaper with the book 
given free. 

Answering your question specifically, you are advised that an 
appropriation for the purchase of books of reference, which does 
not specifically authorize the purchase of newspapers, may not be 
used for the purchase of the United States Daily yearbook when 
the price to be paid covers, also, a subscription to the United States 
Daily. 


(A-21004) 
NATIONAL GUARD—ARMORY DRILL PAY—CHANGE IN GRADE 


Where an officer of the National Guard above the grade of captain, in an 
armory drill pay status, is promoted before performing, during the month 
in which promoted, any of the appropriate duties prescribed, but after his 
promotion performs the minimum prescribed appropriate duties of his new 
rank and assignment, he is entitled to armory drill pay for the entire 
month. 


Comptroller General McCarl to Maj. W. A. MacNicholl, United States Army, 

January 9, 1928: 

There has been transmitted your request for decision of whether 
payment is authorized of a claim of Lieut. Col. Alfred W. McMor- 
ris, Quartermaster Corps, Forty-first Division Staff, Washington 
National Guard, for armory drill pay for one day, April 1, 1927, 
while a major, Quartermaster Corps, State Staff Corps, Washington 
National Guard. 

With the request is inclosed a supplemental payroll covering the 
claim, which shows Lieut. Col. Alfred W. McMorris, Quartermaster 
Corps., was appointed lieutenant colonel, Quartermaster Corps, from 
major, Quartermaster Corps, State Staff, to date from April 1, 1927, 
and assigned to headquarters, forty-first division, per paragraph 
2, special order 38, A. G. O. (Washington), and accepted the ap- 
pointment April 2, 1927. Notation is made that the officer was Fed- 
erally recognized as major, Quartermaster Corps, August 31, 1921; 
that he was paid $123.61 as lieutenant colonel for the quarter end- 
ing June 30, 1927, and there is due the officer $1.39, one day’s pay 
for April 1, 1927, not paid on original payroll. 
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Your doubt arises by reason of the fact that as a major, Quarter- 
master Corps, State Staff Corps, his rank and assignment April 1, 
1927, he performed no appropriate duties in that capacity; that 
after his appointment as lieutenant colonel, Quartermaster Corps, 
Forty-first Division, effective April 2, 1927, he performed the re- 
quired appropriate duties entitling him to the maximum pay and 
that having been in the status of a lieutenant colonel 29 days, he 
is apparently only entitled to twenty-nine thirtieths of the maximum 
pay, which has been paid. It should de stated that the armory drill 
pay authorized by law and regulation is the same for major as for 
lieutenant colonel and that it is payable while the officer is in an 
armory drill pay status and performs the appropriate duties pre- 
scribed by regulation, the maximum pay being reduced in proportion 
as there is failure to perform the minimum appropriate duties pre- 
scribed. These appropriate duties for officers above the grade of 
captain, and officers below the grade of major not belonging to 
organizations, have been defined to include “drills,” at which the 
appropriate duties of staff and other officers not belonging to organi- 
zations are required to be performed, a minimum of four per month 
being prescribed to earn the maximum armory drill pay. 

While the situation may be otherwise with respect to captains and 
lieutenants belonging to organizations, whose armory drill pay is 
prescribed by statute on the basis of drills attended; in the case of 
officers below the grade of major not belonging to organizations and 
of officers above the grade of captain for whom armory drill "pay is 
prescribed by law for the performance of appropriate duties as de- 
fined by regulations, the performance of the appropriate duties pre- 
scribed during a particular month properly relate to the entire month 
or portion of month the officer is in an armory drill pay status, if 
during a portion of the period he was not a captain or lieutenant be- 
longing to an organization. In the present case, the officer during 
the entire month of April having been an officer above the grade of 
captain, and having at the appropriate time performed the minimum 
prescribed appropriate duties of an officer'of the grade in which 
commissioned, he is entitled to armory drill pay for the entire month 
of April, notwithstanding his promotion and transfer from one or- 
ganization to another. The voucher, if otherwise correct, may be 
paid, 


(A-21015) 
CONTRACTS—TERMINATION—LIQUIDATED DAMAGES 


Where a contractor abandons its contract, necessitating the termination thereof 
by the Government and the subsequent reletting of the uncompleted portion 
of the work contracted for to another contractor, no liquidated damages 
accrue to the United States under the provisions of the contract after the 
date of its termination. 
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Comptroller General McCarl to the Secretary of the Treasury, January 9, 1928: 


There has been received your letter of December 15, 1927, request- 
ing decision of a question presented as follows: 


Your consideration is requested regarding the assessment of liquidated 
damages in the following case. 

Under date of August 27, 1926, the Treasury Department accepted the pro- 
posal of the Forest Park Screen Company in the amount of $498.00 for fur- 
nishing and installing door and window screens, etc., in the post office building 
at Hinton, W. Va., said proposal having been the lowest of two submitted in 
competition based upon specifications dated August 8, 1926. The work was to 
be completed within 60 days and tHe specification provided for the assessment 
of liquidated damages at the rate of $5.00 per day for each day’s delay in 
eompletion of the work. 

On, September 14, 1926, the contractor submitted a proposition suggesting 
certain changes in the specifications which was rejected by the department on 
September 24th. The contractor submitted samples of screen frame and wire 
cloth on September 29th, which the department approved on October 2nd. 

Under date of February 23, 1927, the department was advised by the cus- 
todian that the work had not been completed, that screens and other material 
had been shipped to Hinton in the preceding fall and part of them installed by 
the Hinton Construction Company, which the contractor engaged as sub- 
contractors for making installation. However, some of the material was 
defective and inoperative, and the subcontractor had returned such material to 
the contractor, but received no reply nor further instructions. 

Under date of February 24th the subcontractor advised that it had completed 
its work on November 22nd, so far as it could go and had billed the contractor, 
but could get no reply. The contractor’s attention was called to the matter on 
March 8th, with request that the work be expedited. No answer was received 
and on April 2nd the custodian advised that nothing further had been done. 
On April 11th the contractor was advised that if it did not complete the work, 
bids would be asked for its completion and the cost charged to its account. 
No reply having been received, the custodian was directed on June 2, 1927, to 
obtain bids for the completion of the work. The only bid received was that of 
the Hinton Construction Company in the amount of $37.00, which was accepted 
on June 30, 1927. The work was promptly completed by this concern and 
the amount thereof charged against the contractor’s account. 

Under date of November 3, 1927, the Forest Park Screen Company requested 
settlement. An inquiry was made of the contractor, as well as the custodian, 
requesting the reason for the delay. Copies of the responses of the contractor 
and the custodian dated December 3, 1927, and November 23, 1927, respectively, 
are inclosed. 

It will be noted that the contract with the Forest Park Screen Company 
was terminated on June 30th, by acceptance of the bids which the custodian 
was directed to secure for the completion of the work and that the work 
was finally completed on July 20, 1927. The work was covered by an informal 
contract, and no bond was required since the amount of the contract was 
below $500. 

The original contractor competed the work except to the extent of the 
portion coyered by the charge of $37.00, above referred to, and the Govern- 
ment was inconvenienced only to the extent that the occupants of the building 
were deprived of the use of the screens during the period ensuing after the 
fly season began in 1927, so that to charge liquidated damages to the date 
when the new contract was entered into would amount to a forfeiture of the 
entire contract price and would appear to be inequitable to the contractor. 

In view of the circumstances as above set forth, the department desires 
your decision as to whether the Secretary of the Treasury, in determining 
the extent to which the provision for liquidated damages might be enforced, 
should take into consideration any part of the time which elapsed after 
termination of the contractor's right to proceed. 


It appears from your submission that the Forest Park Screen Co. 
was obligated by the contract of August 27, 1926, to furnish and 
install within 60 days certain door and window screens in the post 
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office building at Hinton, W. Va., in accordance with the plans and 
specifications therefor, for the sum of $498, and that the contract 
provided that if the contractor should fail to complete the work 
within the agreed time liquidated damages would be deducted from 
the contract price at the rate of $5 per day for each day of unex- 
cused delay. The Forest Park Screen Co. having failed to complete 
the work contracted for, the Government terminated the contract on 
June 30, 1927, and subsequently entered into a contract with the 
Hinton Construction Co. to complete said work. 

Inasmuch as the involved contract was terminated by the Gov- 
ernment on June 30, 1927, no liquidated damages accrued to the 
United States thereunder after that date. 

Your submission is answered accordingly. 


(A-21049) 
PURCHASES—BLANK BOOKS 


The act of March 1, 1919, 40 Stat. 1270, requires all blank book work for Con- 
gress, the Executive Office, the Jud‘ciary, and every executive department, 
independent office, and establishment of the Government, to be done at the 
Government Printing Office, and such must be the procedure notwith- 
standing any contract for the purchase of such supplies .from a private 
individual or firm. 


Comptroller General McCarl to the Secretary of the Treasury, January 10, 

1928: 

There has been received your letter of December 20, 1927, request- 
ing to be advised whether blank books, such as are listed in the 
General Supply schedule, may be purchased from the General Sup- 
ply contractors for the fiscal year 1928, or must be procured from 
the Government Printing Office. 

The act of March 1, 1919, 40 Stat. 1270, provides: 


Sec.11 * * * That on and after July 1, 1919, all printing, binding, and 
blank-book work for Congress, the Executive Office, the Judiciary, and every 
executive department, independent office, and establishment of the Govern- 
ment, shall be done at the Government Printing Office, except such classes 
of work as shall be deemed by the Joint Committee on Printing to be urgent or 
necessary to have done elsewhere than in the District of Columbia for the 
exclusive use of any field service outside of said District. 


It has been decided by the Joint Committee on Printing, under 
authority conferred upon it by said section 11 of the act quoted, 
that books which require printing, binding, or ruling operations 
for their manufacture are blank books within the meaning of this 
act, and they must, therefore, be procured from the Government 
Printing Office. 7 Comp. Gen. 185; 6 id. 772; A-19853, September 
23, 1927. As all blank books are required by statute to be procured 
from the Government Printing Office there was no authority for 
the General Supply Committee to enter into contracts for the pur- 
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chase of such supplies from private contractors and such contracts 
are, therefore, in so far as said supplies are concerned, void and of 
no effect. All such blank books must be procured from the Govern- 
ment Printing Office as required by the act of March 1, 1919, supra, 
and not from contractors upon the General Supply schedule, or 
elsewhere. 


(A-21059) 


BURIAL EXPENSES—RETIRED ENLISTED MEN—MARINE CORPS 


The annual appropriation acts providing funds for the burial of retired en- 
listed men of the Marine Corps contemplate an expense to be incurred 
solely by the United States, and do not authorize reimbursement of burial 
expenses incurred without prior authority by relatives of the deceased or 
the payment for such services to undertakers or others not in contract 
relationship with the Government. 


Comptroller General McCarl te the Quartermaster, Headquarters, United 
States Marine Corps, January 13, 1928: 


There has been received your letter of December 29, 1927, as 
follows: 


The inclosed letter dated 5 December, 1927, from Sergeant Oscar W. 
Fridstrom, U. 8S. M. C., retired. now residing in Bastad, Sweden, is referred 
with request for instructions as to what procedure should be followed in pro- 
viding for the burial of deceased retired enlisted men of the Marine Corps who 
die in a foreign country and whose desire is to be buried abroad. 

The appropriation, “General Expenses, Marine Corps,” approved 3 March, 
1927, provides as follows: 

“* * * funeral expenses of officers and enlisted men and accepted appli- 
cants for enlistment and retired officers on active duty and retired enlisted men 
of the Marine Corps, including the transportation of their bodies, arms, and 
wearing apparel from the place of demise to the homes of the deceased in the 
United States; * * *” 

From the above it will be seen that the Marine Corps is authorized by law 
to provide funeral expenses for deceased retired enlisted men, without restric- 
tion as to place of burial. Your decision, however, dated 6 October, 1927, 
A-19948, and reconsideration of 7 November, 1927, requires that burial expenses 
of deceased retired: enlisted men may be paid only in cases where burial. at 
Government expense has been authorized by the Quartermaster, in pursuance 
of which the inclosed circular dated 12 November, 1927, was prepared and 
furnished all retired enlisted men of the Marine Corps. Paragraph two of 
this cireular reads as follows: 

“When burial at Government expense is desired, the Quartermaster, Head- 
quarters, U. 8. Marine Corps, Navy Building, Washington, D. C., should be 
notified of that fact by telegraph, immediately after the decease of the retired 
marine, and no steps to engage the services of an undertaker taken before the 
receipt of authority from the Quartermaster to do so. This is important, as 
no burial expenses incurred without such prior authority can be paid by the 
Marine Corps.” 

In view of the fact that it would be highly impracticable for a representative 
of the deceased retired enlisted man who dies in a foreign country to obtain 
prior telegraphic authority from this office in order to engage funeral services, 
and also the fact that the Marine Corps is authorized by law to provide such 
burial expenses, information is requested as to what procedure should be 
followed by the representative of the deceased and this office in view of the 
decision of your office above mentioned. 
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It was stated in decision of November 7, 1927, that the appro- 
priational authority to pay funeral expenses for deceased retired 
enlisted men of the Marine Corps applies where death occurs in 
circumstances enabling the department to arrange for the burial of 
the deceased and that such authority was not a binding obligation 
on the Government to pay the funeral expenses of retired enlisted 
men of the Marine Corps as reimbursement to relatives or payment 
to an undertaker not in contract relationship with the Government. 
It appears that pursuant to that holding instructions were issued to 
all retired enlisted men of the Marine Corps to the effect that when 
burial is desired at Government expense the quartermaster of the 
Marine Corps should be immediately notified of the death so that 
proper steps may be taken to authorize the required service, and that 
no burial expenses incurred without such prior authority can be paid 
by the Marine Corps. 

You now, request information as to what procedure should be 
followed in case of the death of a retired enlisted man who dies in 
a foreign country where it is impracticable for a representative of the 
deceased man to obtain from the quartermaster prior telegraphic 
authority to engage funeral services. 

The decisions to which reference is made were specific that there is 
no authority to reimburse relatives for expenses incurred for the 
burial of retired enlisted men nor payment for such services to 
undertakers or others not in contract relationship with the Govern- 
ment; that the law is authority only for the department to arrange 
for the burial of deceased retired enlisted men. This holding was 
in accord with the construction of similar legislation for many years. 
Your question, in effect, is, where the man dies in a foreign country, 
how can this limitation in the law be circumvented. This office knows 
of no “ procedure” that can be adopted to secure what the law has 
not authorized. 

It is suggested, however, that the matter be submitted to the Con- 
gress in connection with the pending appropriation bill that that 
body may determine whether retired enlisted men of the Marine 
Corps shall continue to receive a benefit not accorded to retired 
enlisted men of the Army or the Navy. It is to be observed that an‘ 
enlisted man is retired now on a fairly substantial pay and that 
under the construction by the Marine Corps this generous provision 
has been supplemented by payment of burial expenses on his death 
under an appropriational authority that seems to have originally 
been adopted merely as authority to the department to dispose of 
the remains of retired enlisted men who die in naval or other Govern- 
ment hospitals or under circumstances making desirable the burial 

rf the deceased by or at the instance of the United States. That it 
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was in origin intended to provide more generously for retired enlisted 
men of the Marine Corps than for retired enlisted men of the Army 
or Navy is not believed and if the authority is to be used in the 
future as in the past, it must be only after the Congress shall have 
provided more specifically therefor. 

With respect to the precise question submitted it may be said, if 
the retired enlisted man voluntarily, by residing in a foreign country, 
places himself where it is impracticable or impossible for his repre- 
sentatives to secure prior authority to incur funeral expenses, he 
simply creates a condition to which the statute does not apply. 


(A-20989) 
CONTRACTS—MISTAKE IN BID—-DISBURSING OFFICERS—RELIEF 


Where a bid to furnish the Government telephone brackets has been accepted the 
bidder is not entitled to relief for any additional amount over fund above the 
amount stipulated in the accepted bid on the ground of an alleged mis- 
take having been made in the bid, unless there was a mistake of fact 
apparent on the face of the bid or such discrepancy between his bid and 
the other bids submitted as to put the Government contracting officer on 
notice when the offer was accepted that a mistake had been made and 
which would raise the implication that the offer was accepted with the 
intention of taking advantage of such mistake. 

In the absence of statutory prevision therefor, opinions or instructions of 
the head of an administrative department or establishment can afford no 
protection to a disbursing officer against disallowances on account of 
illegal or improper payments. Whenever there is doubt as to whether a 


proposed payment is authorized the matter should be submitted to the 
General Accounting Office. 


Decision by Comptroller General McCarl, January 14, 1928: 


W. I. Biddle, special disbursing agent, Department of Justice, 
requested November 17, 1927, review of settlement K—13628—J, dated 
August 30, 1927, disallowing credit in his disbursing accounts in the 
sum of $4.50, being part of a payment of $13.50 made on voucher 611, 
September 7, 1926, to the Commercial Electrical Supply Co., repre- 
senting the difference between the billed price and bid price on three 
telephone brackets procured under an accepted proposal of June 
21, 1926. 

It appears that under date of June 16, 1927, the warden of the 
United States penitentiary at Leavenworth, Kans., acting as con- 
tracting officer, advertised for bids to be opened June 27, 1926, for 
the furnishing of certain supplies listed in the said advertisement 
for use at the said penitentiary, among which was an item for three 
telephone brackets “equal as listed B-R Electric Co. Cat. No. 24, 
page 514, Mfgs. No. H87.” The Commercial Electrical Supply 
Co. submitted a unit price bid of $3 and, being the lowest bidder 
on this item, its bid was accordingly accepted. The next lowest bid 
was that of the B. R. Electric Co., who offered the brackets at $4 each. 
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By letter dated July 21, 1926, the said Commercial Electrical 
Supply Co. advised the contracting officer that it had made a mis- 
take in the submission of its bid in that the price quoted was $3 
each, whereas the correct price was $4.50 each. The matter was 
thereupon brought to the attention of the Attorney General of the 
United States and the contracting officer was advised in a letter 


from Assistant Attorney General Willebrandt, dated July 30, 1926, 
as follows: 


With further reference to my letter of July 7, 1926, you are hereby authorized 
to pay the Commercial Electric Supply Co. $4.50 each, insead of $3.00 each, for 
three telephone brackets inasmuch as their letter of July 21st clearly showed 
that a bona fide mistake had been made on their part in quoting the price of 
$3.00 and inasmuch as the next lowest bidder, the B. R, Electric Supply Co. 
refused to supply these brackets at $4.00 each, leaving the Commercial Electric 
Supply Co. still the lowest bidder at $4.50 each. 


In accordance with the said letter, the contractor furnished the 
supplies and was paid the sum of $4.50 each, or $1.50 more on each 


bracket than the amount of the bid, being a total of $4.50 over and 
above the contract price. 


In requesting review of the settlement, the contracting officer states 
in his letter of November 17, 1927, that: 


The bid of the contractor was based upon the bracket No. 87 without the 
Hilo feature, whereas the feature was wanted and ordered. Upon receipt 
of order, which also constituted acceptance of the bid, the Commercial Electric 
Co. discovered their mistake and notified the disbursing officer of same before 
the order was filled. The entire matter was, thereupon, submitted by the 
disbursing officer to the Attorney General for determination, who upon a review 
of facts in the case, held that the Commercial Electric Co. made a bona fide 
mistake and authorized the payment of $4.50 per bracket, instead of $3.00. It 
is respectfully submitted that the determination by the Attorney General that 
a bona fide mistake had been made, and that the Commercial Blectric Co. was 
entitled to payment at the rate of $4.50 each instead of $3.00, was final and 
conclusive upon the disbursing officer, is res judicata, and he was bound thereby, 
and was incompetent to hold that the mistake was not bona fide to the extent 
that would not permit payment as made. 

To hold that the disbursing officer, a subordinate, was required to inquire 
into and question the conclusion of law reached by the Attorney General, the 
leading law officer of the United States, would be contrary to public policy, 
and would have the effect of requiring a subordinate officer to disobey and dis- 
regard the determination of his superiors. 

It is further contended that the only question for determination is whether 
or not this expenditure of $4.50 per bracket was made in accordance with 
law, as it had previously been determined that: the only bid submitted in 
fact by the Commercial Electric Co. was in that amount in view of the bona 
fide mistake, and to hold otherwise would make the disbursing officer respon- 
sible for a wrong conclusion reached by the Attorney General, whose instrue- 
tions were followed in detail, the disbursing officer acting in a purely ministerial 
capacity in this instance. 


The general rule is that where there has been a mistake in the 
submission of a bid, the contractor must bear the consequences thereof. 
In order to authorize relief on account of mistake in an accepted bid, 
there must appear either that the mistake was mutual or that the 
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error was so apparent that it must be presumed that the accepting 
officer knew of the mistake and sought to take advantage thereof. 
26 Comp. Dec. 286; 2 Comp. Gen. 503; 3 id. 821. No such showing 
has been made in this case. While claimant’s bid was lower than that 
of the other bidders, there is nothing therein from which knowledge 
on the part of the contracting officer that a mistake had been made 
may be presumed, nor does a comparison of the claimant’s bid with 
the other bids disclose any mistake. There can be no relief granted 
for a unilateral mistake of fact in the:absence of fraud or conceal- 
ment. Ellicott Machine Company v. United States, 44 Ct. Cls. 127; 
1 Comp. Gen. 189. 

The bid was clear and unambiguous on its face and the mistake 
alleged was due solely to the negligence of the bidder, and the bid 
was accepted by the contracting officer in good faith. Accordingly, 
payment in excess of the bid price in this case was not authorized. 
5 Comp. Gen. 946; 6 id. 504; id. 526; decisions of March 30, April 
12, and December 20, 1927, A-17876, A-17944, and A-20821. 

With reference to the contentions of the contracting officer that 
the determination by the Attorney General that a bona fide mistake 
had been made and that the Commercial Electrical Supply Co. was 
entitled to payment at the rate of $4.50 for each bracket instead of 
$3 was final and conclusive on the disbursing officer, disbursing 
officers have been repeatedly advised as to the procedure to be fol- 
lowed in such matters as here presented, and in accordance with the 
uniform decisions of this office it was the plain duty of the disbursing 
officer in this instance to transmit the voucher, with full administra- 
tive report and recommendation, to this office for decision as to the 
legality of the proposed payment or for consideration and settle- 
ment asa claim. Had this been done in the instant matter, the over- 
payment would not have resulted. 

In the absence of statutory provision therefor opinions or instruc- 
tions from heads of administrative departments or establishments 
can afford no protection to a disbursing officer against disallowances 
on account of illegal or improper payments. In this connection, 
attention is invited to section 304 of the act of June 10, 1921, 42 Stat. 
24, in which it is specifically provided that the powers and duties 
vested and imposed upon the General Accounting Office shall “be 
exercised without direction from any other officer” and that the 
“balances certified by the Comptroller General shall be final and 
conclusive upon the executive branch of the Government.” 

Upon review the settlement is sustained. The sum of $4.50 should 
be forwarded to this office without further delay. 
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(A-4258) 
CONTRACTS—COST-PLUS—DETERMINATION OF COSTS 


Where, under the provisions of a cost-plus contract, the decisions of the 
accounting officer of the War Department (so designated in the contract) 
with reference to the inclusion of items in overhead expenses upon which 
the contractor was to receive a profit, were to prevail, there is no authority 
in any other officer of the War Department to prorate such expenses after 
settlement with the contractor has been made on the basis of the account- 
ing oflicer’s findings, on a different basis, nor to question the settlement as 
made, unless items are allowed that are clearly not authorized by the 
contract. 6 Comp. Gen. 43, modified, 


Decision by Comptroller General McCarl, January 18, 1928: 

Reconsideration has been requested of decision of July 17, 1926, 
6 Comp. Gen. 43, disallowing the claim of the Glenn L. Martin Co. 
in the amount of $19,227.53, which amount was withheld in March, 
1925, from amounts otherwise due said company, because of an 
indebtedness in said amount reported by the office of the chief of 
finance, War Department, as a result of an administrative audit of 
transactions growing out of contracts No. 2611—A, of November 14, 
1918, and No. 5444, of January 2, 1919, it being reported that in the 
final settlement under said contracts the contractor had been paid 
$19,227.53 in excess of the amount legally due. 

The contracts referred to grew out of a fixed-price contract dated 
January 17, 1918, providing for the construction of six airplanes for 
a total consideration of $300,000 but which was canceled on Novem- 
ber 14, 1918, after one plane had been completed and three more 
planes were approaching completion, by merging its terms and con- 
ditions in the contract of that date and providing for payment on a 
cost basis, plus a profit, and which contract was amended by contract 
of January 2, 1919, by providing for the construction of four addi- 
tional planes on the same terms and conditions as specified in contract 
of November 14, 1918. 

The charge as shown by an analysis of the audit report furnished 
by the chief of finance is composed of the following: 


Item 1. Donations and other expenditures not necessary to the per- 
formance, of the) CHET ECB peed poe rego ce nione ~hndpeaitar $262. 51 
Item 2. Overhead distribution charged in error 


18, 061. 72 
Item 3. Credit allowed for additional depreciation due to charges 


to assets accounts by application of overhead expenses 1, 303. 92 


16, 757. 80 
Item 4. Profit of 12% per cent on above net amount 


Item 5. Profit of 124% per cent taken on $3,000 allowed for amorti- 
zation 


Total 


These items will hereinafter be considered in the order in which 
stated. 


6752°—28——27 
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The contracts under which the charge arose similarly provided 
in Article V that the price to be paid for the manufacture and 
delivery of the planes should be (1) the actual cost of production 
computed in accordance with Schedule A thereto attached and made 
a part of the contract, and (2) a profit of 1214 per cent of such 
costs. 

Schedule A mentioned in Article V as being a part of the contract, 
authorized, in the discretion of the officer in charge of the accounts 
department of the finance division of the- Bureau of Aircraft Pro- 
duction, designated the “ accounting officer,” the inclusion of four 
elements of cost named in the “General definition of costs” as 
follows: 


1. The cost of all direct labor definitely ascertainable as having been used 
in the production of the articles contracted for. 

2. The cost of all direct materials and direct supplies definitely ascertain- 
able as having entered into or been expended in the production of the articles 
contracted for. 

8. The depreciation on that portion of the plant, equipment, and facilities 
furnished by the contractor and used in or necessarily rendered idle by the 
production of the articles contracted for, properly chargeable thereto. 

4. That portion of overhead, other than item 3, properly chargeable to the 
production of the articles contracted for. 


Article 2 of Schedule A defines “ overhead ” as including indirect 
materials, packing and packing supplies, indirect labor, experimental 
work, repairs, administrative expenses, employees’ welfare, taxes, 
insurance, depreciation, and certain other elements of cost capable of 
alternative treatment, such as freight, cartage and express (inward), 
wastage, and discounts. 

The charge in this matter appears to have been formulated by the 
War Department on the basis mainly of the administrative auditor’s 
conclusion that overhead expenses had not properly been prorated by 
the accounting officer at the time the settlement agreement was 
entered into by the contracting parties. The contracts, however, 
provided that the determination of the actual costs and all questions 
concerning payments under the provisions of the contracts, should 
be promptly made by or under the direction of the accounting officer 
in accordance with the terms of the contracts, and that decisions of 
the accounting officer on questions of the determination and allow- 
ance of costs, should prevail, except where referable to the Secretary 
of War in certain instances, not here in question. In view of said 
provisions, the accounting officer’s decisions in the matter of includ- 
ing the items of overhead questioned by the auditor are primarily 
of greater weight than are those of the auditor, provided there was 
authority in the contracts for the inclusion by the accounting officer 
of the different items forming the basis of the charge stated against 
the contractor. The action of the accounting officer at the time must 
be considered with respect to the fact of being in immediate touch 





DECISIONS OF THE COMPTROLLER GENERAL 419 


with operations which gives greater weight to action then taken than 
to conclusions drawn from short paper entries which, under the 
conditions of operation, appear only of general description and not 
in fullest detail. It must require something more than a difference 
of opinion of an administrative accounting officer based on con- 
clusions merely from such short paper entries as against the action 
of the former accounting officer who was upon the job at the time. 

Item 1 of the charge is for overhead expenses on what is desig- 
nated as “ Employees’ welfare” and consists of expenditures for 150 
gold and gold-filled insignias and buttons; 12 flags for parade pur- 
poses; 7 Brotherhood of Railway Trainmen’s tickets; entertaining 
Colonel Downey and Captain Francis; donation to the late cashier of 
the Garfield Bank; rent of a safety deposit box; Prentice-Hall tax 
service; bowling fees and bowling tournament expenses; dues to 
the Cleveland Association of Credit Men; painting smoke stack on 
boiler house after the contracts were closed; and souvenir programs 
of the police department, amounting to the sum of $262.51. Under 
paragraph 7, Subdivision II of Schedule A, the allowable items for 
employees’ welfare are defined as being (a) wages paid employees 
while absent sick; (b) vacation allowances; (c) net cost of operating 
plant hospitals, expenditures for hospitals, and other organizations, 
to cover definite benefits to employees, including medicines and sup- 
plies for aid to the injured; (d) payments of pensions to disabled 
veteran employees or their families not covered by liability insur- 
ance; (e) net cost of operating restaurant; and (f) expenses in 
connection with other general forms of welfare work. 

None of the expenditures covered by item 1 of the charge appear to 
be such as were authorized by the contract to be included in overhead 
and as the allowance made therefor can not be justified under the 
contract, the amount charged, together with 1214 per cent profit 
thereon, or $295.32, is for disallowance, and the action heretofore 
taken by this office to that effect is affirmed. 

The second item of the charge, less the credit covered by the third 
item and plus profit thereon, included in the fourth item, or the net 
amount of $18,557.21, appears to cover such items of overhead as 
the accounting officer was authorized to prorate and include in 
making settlement under the contracts in question. The contracts 
having made the decisions of the accounting officer conclusive with 
respect to the items of overhead, such as are included in this item 
of the charge, and no appeal from the accounting officer’s decision 
with regard to the matter having been prosecuted to the Secretary 
of War by either party to the contract, as provided therein, there 
appears to have been no contract authority under which the chief 
of finance or any other officer of the War Department had any 
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right to decide at a later period what items of expense were proper 
for inclusion as overhead, and this item will accordingly be allowed, 
with the profit of 1214 per cent thereon. 

The fifth and last item of the charge in the amount of $375 is a 
profit of 121% per cent on the amortization of machinery, or, in other 
words, on an allowance to the contractor of $3,000 on machinery 
costing approximately $10,000. There appears to be no provision 
in the contract or in Schedule A, made a part thereof, authorizing 
the inclusion of amounts allowed as amortization for the purpose of 
computing the profit of 1214 per cent authorized to be paid on the 
various items specified in the schedule. Furthermore, the super- 
vising accountant of the office of the chief of finance states that in 
all other cases of this kind the amounts agreed to for reimbursement 
of such expenses were considered as complete and final payment and 
not subject to increase by any profit, it being understood that the 
amounts agreed to for amortization covered all amortization for 
which the Government was liable. There being no specific authoriza- 
tion for the allowance of profit on amortization of machinery or on 
other items of amortization, the inclusion of such an item in the 
settlement contract was improper and the action heretofore taken by 
this office on the matter is affirmed. 

A settlement will issue in the contractor’s favor for the sum of 
$16,495.29, plus $2,061.92 for 1214 per cent profit on said amount, 
or in the net amount of $18,557.21, provided the contractor signifies 
in writing within 30 days from date hereof its acceptance of said 
amount in full payment and satisfaction of all claims and demands 
growing out of the contracts of January 17, 1918, as amended and 
changed by contracts No. 2611-A of November 14, 1918, and 
No. 5444 of January 2, 1919, here considered. 


(A-21241) 
PERSONAL SERVICES—TEMPORARY—PANAMA CANAL 


The employment of inspectors for temporary service to assist the regular inspec- 
tors of the Panama Canal in conducting a 48-hour continuous operation test 
at plant of the manufacturer of a Diesel electric hydraulic suction dredge 
contracted for by the Panama Canal, there being no other Government 
employees available for that service, is authorized. Such employment being 
outside of the District of Columbia would not contravene the act of August 
5, 1882, 22 Stat. 255, nor are such temporary field positions required to be 
allocated by the Personnel Classification Board, but the employment may be 
accomplished on!y by direct hire of the individuals and not by contract with 
a third party or agency to furnish such services. 


Comptroller General MecCarl to the Chief of Office, Panama Canal, January 18, 
1928: 


There has been received your letter of January 14, 1928, requesting 
decision of a question therein presented as follows: 
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The Panama Canal has contracted with the Ellicott Machine Corporation to 
furnish and deliver a Diesel electric hydraulic suction dredge to be supplied 
with four engines and electrical equipment. (See contract No. PC1W-4906 
and contracts supplemental thereto.) 

The contract reserves to the Panama Canal the right to make preliminary 
inspection and test at the point of manufacture or purchase. The Diesel 
engines and electric generators for this dredge have been assembled at the 
plant of the Fulton Iron Works Company at St. Louis, Mo., the subcontractor 
for the Diesel engines to be furnished under the contract, and will be ready 
for preliminary inspection and test within a few days. It is necessary, there- 
fore, that arrangement for this inspection and test be made as promptly ag 
possible. 

The total contract price of the dredge is $1,112,194.25. The specifications are 
elaborate as to performance requirements and contain guarantees as to freedom 
from mechanical faults, and it is important that preliminary inspection and 
test be thurough and exact in every detail to insure satisfactory performance 
of the engines and generators under service conditions. 

The specifications call for tests under a continuous run of forty-eight hours, 
and it is necessary to assemble at St. Louis an inspection force adequate to 
make these tests. The tests will be made under the supervision of the inspect- 
ing engineer of the Panama Canal, and tentative plans have been made for 
assigning five Panama Canal inspectors to this work as the maximum number 
that can be so assigned without serious embarrassment to other necessary 
inspection work. The continuous run of forty-eight hours will necessitate 
working the inspection force in shifts, and the available force of Panama Canal 
inspectors can not satisfactorily perform the inspection service under these 
conditions. 

A tentative arrangement has been made under which the Washington Univer- 
sity at St. Louis will contract to furnish the services of eight fourth-year 
students to assist the Panama Canal’s inspection ‘force in making these tests 
at the rate of seventy-five cents to one dollar per hour for each student. These 
students will work under the supervision of the regular inspection force in 
watching various parts of the engines and generators, reading meters and 
gauges, and in taking notes of their observations and making the necessary 
calculations based thereon, 

The proposed plan of handling this matter by contract with the Washington 
University seems to be the most satisfactory and economical way of meeting 
the situation. However, in view of your decisions disapproving the employment 
of personal services by contract, there is doubt whether the proposed contract 
may legally be made. Your decision is requested whether the Panama Canal 
may legally enter into this proposed contract. 


As the services in question are not to be performed at the seat of 
government the act of August 5, 1882, 22 Stat. 255, is not applicable 
thereto. Personal services of the character desired are generally for 
performance by regular employees of the Government, but it appears 
from your submission that there are no regular employees qualified 
and available for the services. While the act of December 6, 1924, 
43 Stat. 712, contains appropriations to enable the Panama Canal 
to adjust the compensation of its field employees to the rates fixed 
by the classification act of 1923, it did not extend to field positions 
the requirement that all positions be allocated by the Personnel 
Classification Board before compensation therefor could be paid. 
The compensation to be paid should not, however, exceed that fixed 
_ for similar field positions, if any, which have been adjusted in ac- 
cordance with the act of December 6, 1924, supra, 

As the services desired are strictly personal, they may not be ob- 
tained by contract with the university or any other agency. Any 
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contract or agreement for the hire of personal service must be made 
with the individuals who are to render the service, and payment 
therefor must, likewise, be made to such individuals upon proper 
vouchers or pay rolls and not to an agency such as the university. 

Answering your question specifically, you are advised that’ under 
the circumstances stated by you there would be no objection to the 
direct employment of individual students of the university for 
temporary duty under the supervision of the regular inspectors from 
the Panama Canal while conducting a 48-hour continuous run test 
of the dredge manufactured for the canal service. 


(A-20502) 
ADVERTISING—BIDS—PANAMA CANAL PURCHASES 


With respect to purchases hereafter made by the Panama Canal the decision 
of May 19, 1922, 1 Comp. Gen. 689, will not be regarded as authorizing 
any exception or exemption whatsoever from the requirements of section 
8709, Revised Statutes, and the decisions of the Comptroller General of 
the United States with reference thereto. 


Comptroller General McCarl to the Governor of the Panama Canal, January 

19, 1928: 

I have a letter dated December 23, 1927, from the general pur- 
chasing officer, Panama Canal, by your direction, with reference to 
my letter of December 3, 1927, wherein you were advised as to the 
illegality of the procedure followed in awarding the contract for 
the furnishing of various units of automotive equipment to the 
Panama Canal, file R-12192-K-1. 

In view of your apparent misconception of the scope and effect of 
the decision of May 19, 1922, 1 Comp. Gen. 689, and your insistence 
in applying said decision to purchases of a class to which it was 
intended to have no application, said decision is hereby set aside, and 
with respect to purchases hereafter made, said decision will not be 
regarded as authorizing any exception or exemption whatsoever 
from the requirements of section 3709, Revised Statutes, and the 
decisions of this office with reference thereto. 


(A-21085) 
PUBLIC LANDS—REFUNDS ON RELINQUISHMENT 


Where an application to make homestead entry for a tract of forfeited Oregon 
and California land grant lands has been received and allowed by the local ~* 
land officers and permitted to remain intact, segregating the land and 
protecting it from other disposition for a number of years pending com- 
pliance with the homestead law and the submission of final proof, and the 
entry is voluntarily relinquished by the entryman without submitting final 
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proof and perfecting title to the land, due to the sickness of the entryman, 
there is no authority under either the act of June 16, 1880, 21 Stat. 287, 
or the act of December 11, 1919, 41 Stat. 366, or any other law for the 
return of the fees and commissions and installment of the purchase price 
paid on the original entry. 


Decision by Comptroller General McCarl, January 19, 1928: 

There has been presented to this office for consideration and settle- 
ment the claim of Lars Berg for refund of the fees and commissions 
and first installment of the purchase price paid upon his homestead 
entry 014599, Roseberg, Oreg., series, which was relinquished by him 
May 26, 1927. 

It appears from the record that the application of Berg to make 
homestead entry for 160 acres of the forfeited Oregon and California 
land grant lands was allowed by the local officers of the General 
Land Office November 14, 1922. He paid in connection: therewith 
$10 as fees, $12 as commissions, and $80 (50 cents per acre) as the 
initial payment required of homestead applicants by section 5 of the 
act of June 9, 1916, 39 Stat. 220, under which the lands were opened 
to entry. After the allowance of his entry, in order to perfect title 
to the land, it was necessary for him to reside upon and cultivate 
the land for a period of at least three years and to submit final proof 
of such compliance with the law and to make further payments of 
fees and commissions and an additional payment of $2 per acre. 
Instead of so doing, however, he relinquished his entry May 26, 
1927, and in support of his application for repayment alleges that he 
was unable to fulfill the requirements of the homestead law due to 
illness. 

The only authority of law for the refunding of moneys paid in 
connection with such public-land entries as the one here involved, 
is that found in section 2 of the act of June 16, 1880, 21 Stat. 287, 
and in section 1 of the act of March 26, 1908, 35 Stat. 48, as amended 
by the act of December 11, 1919, 41 Stat. 366, which provide, 
respectively, as follows: 


In all cases where homestead or timber-culture or desert-land entries or other 
entries of public lands have heretofore or shall hereafter be canceled for 
conflict, or where from any cause, the entry has been erroneously allowed 
and can not be confirmed, the Secretary of the Interior shall cause to be repaid 
to the person who made such entry, or to his heirs, or assigns, the fees and 
commissions, amount of purchase money, and excesses paid upon the same 
upon the surrender of the duplicate receipt and the execution of a proper 
relinquishment of all claims to said land, whenever such entry shall have been 
duly canceled by the Commissioner of the General Land Office, * * *, 

That where purchase moneys and commissions paid under any public ‘land 
law have been or shall hereafter be covered into the Treasury of the United 
States under any application to make any filing, location, selection, entry, or 
proof, such purchase moneys and commissions shall be repaid to the person 
who made such application, entry, or proof, or to his legal representatives, in 
all cases where such application, entry, or proof has been or shall hereafter 
be rejected, and neither such applicant nor his legal representatives shall 
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have been guilty of any fraud or attempted fraud in connection with such 
application: Provided, That such person or his legal representatives shall file 
a request for the repayment of such purchase moneys and commissions within 
two years from the rejection of such application, entry, or proof, or within 
two years from the passage of this act as to such applications, proofs, or entries, 
as have been heretofore rejected. 


The administrative office has recommended the allowance of the 
refund upon the theory that a relinquishment under such conditions 
constituted a cancellation of the entry within the meaning of the 
acts cited. 

In the case of the United States v. Ingraham, 172 U.S. 327, 43 L. 
Ed. 465, it was held, quoting from the syllabus: 


One who voluntarily abandons a yalid entry of public lands under the desert 
land act can not recover back the money which he paid to the local land officers 
to initiate it. 


This decision was cited with approval in the case of Tictin v. 
United States, 36 Ct. Cls. 1, im which it was held (syllabus) : 


An entry in the Land Office is not unilateral, but reciprocal in character 
on the part of the entryman. He can not enter land and relinquish it at 
pleasure. Where he voluntarily abandons it he can not recover back the 
money ‘which he paid. 


See also the case of Heirs of James Byrne, 50 L. D. 161. 

The entry in this case was not canceled for conflict nor was it 
erroneously allowed, and it is clear therefore that the act of June 16, 
1880, supra, does not authorize the refund. Neither was the appli- 
cation, entry, or proof rejected within the meaning of the act of 
December 11, 1919, supra. The entry was regularly allowed and 
remained of record for nearly five years, the statutory limit for the 
submission of final proof, and any failure to complete title under 
such entry was due to no fault of the Government or any third 
party, but to the personal inability of the entryman. The right of 
the United States to the fees, commissions, and the 50 cents per 
acre was complete when the original entry was allowed and the 
entryman has had the benefit thereof as his entry segregated the 
land from further disposition for the period of approximately five 
years that it remained of record, and was voluntarily relinquished 
by the entryman in order that he might reenter the same land and 
thus secure additional time within which to comply with the require- 
ments of law necessary to perfect title. 

Under such circumstances there is no authority in either of the acts 
cited for the refund of the fees, commissions, or initial installment of 
the purchase price paid in connection with the original entry. 

The claim is for disallowance in accordance herewith. 
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(A-21165) 


PHILIPPINE SCOUTS— REFUNDS OF AMOUNTS COLLECTED ON 
ACCOUNT OF ERRONEOUS PAYMENTS OF COMMUTATION OF 
QUARTERS, HEAT, AND LIGHT 


Where an enlisted man of the Philippine Scouts was erroneously paid com- 
mutation of quarters, heat, and light which, prior to May 10, 1926, was 
collected from him, he is entitled, under the act of May 10, 1926, 44 Stat. 
496, to refund of such collections only where an enlisted man of the 
Regular Army serving at the same military post under similar circum- 
stances and conditions as such Philippine Scout would have beeu entitled 
under then existing laws and regulations t9 commutation of quarters, 
heat, and light. 


Comptroller General McCarl to Sergt. Domingo Galutera, Philippine Scouts, 

January 19, 1928: 

There was received January 9, 1928, your request for review of 
settlement No. 0164510, dated July 6, 1927, wherein was disallowed 
your claim for refund of $47.10 paid to you as commutation of 
quarters, heat, and light from November 24, 1920, to January 31, 
1921, and, subsequently, collected from you, between February 1, 
1921, and June 30, 1921. 

The Adjutant General of the Army has reported that you were 
a first sergeant on duty with your organization, the First Philippine 
Engineers, at a permanent Army post during the period the com- 
mutation in question was paid to you; that you were not specifically 
authorized by the Secretary of War to receive commutation of 
quarters, heat, and light, but that you were authorized by the com- 
manding general, Philippine Department, to receive such commuta- 
tion; that said commanding officer, Philippine Department, states 
approval for the payment of commutation to you was apparently 
based on a misinterpretation of footnote 2, A. R. 1044, 1913, after 
the regrading of enlisted men under the act of June 4, 1920; and, 
that upon receipt in that department of information from the War 
Department that first sergeants at permanent posts were not entitled 
to commutation when public quarters were not available, refund of 
all such payments was directed. Collection was directed by Army 
authorities not: by or in pursuance of action by the accounting 
officers, and collection was completed before the creation of the Gen- 
eral Accounting Office. 

Your claim is asserted under the act of May 10, 1926, 44 Stat. 496, 
which provides: 


The pay and allowances of whatever nature and kind to be authorized for 
the enlisted men, of the Philippine Sceuts shall be fixed by the Secretary of 
War and shall not exceed or be of other classes than those now or which 
may hereafter be authorized by law for enlisted men of the Regular Army: 
Provided, That payments of travel pay and of commutation of quarters, heat, 
and light heretofore made to enlisted men of the Philippine Scouts, if not 
in excess of those authorized at the time for enlisted men of the Regular Army, 
be, and the same are hereby, validated: And, provided further, That any 
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such payments of travel pay and commutation of quarters, heat, and light 
which have been collected back from enlisted men of the Philippine Scouts 
to whom originally paid shall be refunded to them. 

Footnote 2, paragraph 1044, A. R. 1913, under a misinterpretation 
of which you were paid the commutation in question, provided 
that certain noncommissioned officers of the Army, including first 
sergeants and sergeants first class, Corps of Engineers, were 
entitled to separate quarters only when same were available. Enlisted 
men of the Army on duty at places where there were no public 
quarters available were entitled, prior to July 1, 1922, under the act 
of March 4, 1915, 38 Stat. 1069, to commutation of quarters only 
when specificaliy authorized by or under authority of the Secretary 
of War. 33 MS. Comp. Gen. 226; 45 MS. id. 175. Under the 
act of April 16, 1918, 40 Stat. 530, as extended by section 2, act 
of May 18, 1920, 41 Stat. 602, certain enlisted men of the Army who 
maintained an abode for dependents were entitled to commutation 
for such dependents while on duty in the field or on active duty 
without the territorial jurisdiction of the United States. 26 Comp. 
Dec. 954, 961. 

There was no authority to pay a first sergeant of the Philippine 
Scouts commutation of quarters, heat, and light prior to the cited 
act of May 10, 1926. The act authorizes validation of erroneous 
payments of commutation theretofore made to such enlisted men 
and refund of such payments which had been collected only if not 
in excess of what an enlisted man of the Regular Army, serving at 
the same military post under similar conditions and circumstances 
as such Philippine Scout, would have been entitled under the then 
existing laws and regulations. 

You were not on duty in the field or on duty without the terri- 
torial jurisdiction of the United States over the period of your 
claim. It is clear that an enlisted man of the Regular Army in 
such a situation as yours would not have been entitled to commuta- 
tion of quarters, heat, and light under then existing laws and regula- 
tions, and it follows that refund of the collections made from you 
is not authorized. 


The disallowance of your claim was correct and that action must 
be sustained. 


(A-21182) 


PAY, ARMORY DRILL—NATIONAL GUARD ENLISTED MAN DIS- 
CHARGED BY REASON OF SENTENCE OF A CIVIL COURT 


The discharge of an enlisted man of the National Guard by reason of sentence 
of a civil court does not operate to forfeit the armory drill pay accrued 
under a legal enlistment and to which he is otherwise entitled under sec- 
tion 110 of the national defense act of June 3, 1916, 39 Stat. 209, as 
amended. 
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Assistant Comptroller General Ginn to Maj. F. J. Baker, United States Army, 

January 19, 1928: 

There has been received your letter of November 19, 1927, trans- 
mitting supplementary pay roll of Company E, One hundred and 
twentieth Infantry, North Carolina National Guard, for the period 
July 1 to September 30, 1927, continuing the claim of Private John 
H. Jacobs for pay for attending four drills as sergeant and two drills 
as private, it being shown thereon that the soldier enlisted and quali- 
fied December 22, 1926, for one year, attended four drills in July 
and two drills in August, remarks stating: 


Hon Dis as Pvt 8/24/27 per SO 219 AGONC 8/24/27 being under sentence 
of Civil Court. Rd fr Sgt to Pvt 8/1/27 per O #10. 


You state that the name of this soldier appeared on the original 
pay roll, voucher 731, October, 1927, in your accounts, with remarks 
as above indicated, and claim for pay for six drills, but that no 
payment was made as it was considered this man was not entitled to 
pay by reason of having been discharged under sentence of a civil 
court, citing the decision of this office addressed to Maj. J. Q. A. 
Brett, United States Army, dated September 28, 1921. The decision 
referred to was with reference to the right of certain enlisted men 
of the National Guard discharged prior to-June 4, 1920, to armory 
drill pay under the provisions of section 110 of the national defense 
act of June 3, 1916, 39 Stat. 209,210. This section has been amended 
by the acts of June 4, 1920, 41 Stat. 784, September 22, 1922, 42 Stat. 
1035, 1036, and June 6, 1924, 43 Stat. 471, 472, materially changing 
the original basis of armory drill pay, and the decision referred to 
has no application under these amendments. I see no legal reason 
why an enlisted man of the National Guard serving under a legal 
enlistment should forfeit the armory drill pay to which otherwise 
entitled under section 110 of the national defense act as amended 
merely because he has been discharged because of sentence by a 
civil court. 

Payment of the voucher is authorized, if otherwise correct, 


(A-20870) 
PAY—AVIATION DUTY—NAVY ENLISTED MEN 


The additional pay of $2 per month throughout their active service authorized 
by law for enlisted men of the Navy who have been awarded a medal of 
honor, distinguished service medal, Navy cross, or distinguished flying cross 
being a permanent addition to their pay should be included in computing 
the “increase of 50 per centum of their pay” for flying duty under the 
provisions of section 13(a) of the act of June 4, 1920, 41 Stat. 768, as 
amended by the act of July 2, 1926, 44 Stat. 781, and section 20 of the act 
of June 10, 1922, 42 Stat, 632, as amended by the act of July 2, 1926, 44 
Stat. 782. 
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Comptroller General McCarl to the Secretary of the Navy, January 21, 1928: 

There has been received your request of December 9, 1927, for 
decision as to the legality of a proposed change in section F of the 
“ Pay bill instructions ” to provide as follows: 


Additional pay credited to enlisted men for each award of-medal of honor, 
distinguished service medal, Navy. cross, or distinguished flying cross shall be 
ineluded in computing the 50 per cent additional flying pay. 


Under the provisions of the acts of February 4, 1919, 40 Stat. 1056, 
and July 2, 1926, 44 Stat. 789, an enlisted man of the Navy awarded 
a medal of honor, distinguished service medal, Navy cross, or distin- 
guished flying cross is entitled to “additional pay at the rate of $2 
per month ” throughout his active service. Under the provisions of 
section 18(a) of the act of June 4, 1920, 41 Stat. 768, as amended by 
the act of July 2, 1926, 44 Stat. 781, and section 20 of the act of June 
10, 1922, 42 Stat. 632, as amended by the act of July 2, 1926, 44 Stat. 
782, enlisted men of the Navy are entitled to receive “an increase of 
50 per centum of their pay ” when by orders of competent authority 
they are required to participate regularly and frequently in aerial 
flights and when in consequence of such orders they do participate in 
regular and frequent flights. The question presented by the pro- 
posed change in the “ Pay bill instructions” is whether the “ addi- 
tional pay at the rate of $2 per month” provided for enlisted men 
who have been awarded the medals named is a part of “their pay ” 
which is to be increased 50 per cent for flying duty. 

It was held in decision of December 14, 1901, 8 Comp. Dec. 405, 
citing Bell v. United States, 28 Ct. Cls. 462, that “additional pay 
at the rate of $2 per month” for a certificate of merit while in the 
military service was not a part of the “pay and allowances of the 
rank upon which retired.” But in decision of October 8, 1904, 11 
Comp. Dec. 173, stating that 8 Comp. Dec. 405, had not been over- 
looked, it was held that such additional pay for a certificate of merit 
should be included in computing the amount of “two months extra 
pay ” in lieu of furlough under the provisions of the act of January 
12, 1899, 30 Stat. 784, and in decision of May 17, 1905, 11 Comp. Dec. 
696, such additional pay was held to be included in “ the pay proper ” 
upon which foreign service increase of 20 per cent was to be com- 
puted under, existing statutory provisions. In this decision, after 
reference to the language of the Supreme Court in United States v. 
Mills, 197 U. S. 228, to the effect that the term “ pay proper ” as used 
in the statutes under consideration meant compensation which might 
properly be described or designated as “ pay ” as distinguished from 
allowances, commutations for rations, or other methods of compensa- 
tion not specifically described as pay, there was quoted with approval 
from 11 Comp. Dec. 173, relative to the additional pay at the rate of 
$2 per month for a certificate of merit, the statement; 











DECISIONS OF THE COMPTROLLER GENERAL 429 


* * * Jt is not contingent upon future service, nor is it an allowance 
which may or may not be earned, but a direct and certain amount to be added 
each month to the pay of his rank for service actually rendered. * * * 


In decision of May 27, 1908, 14 Comp. Dec. 829, it was held that 
the 10 per cent increase in “the pay of all active and retired en- 
listed men of the Navy” under the provisions of the act of May 13, 
1908, 35 Stat. 128, was to be computed on the base pay and the per- 
manent additions thereto, such as pay for continuous service, longev- 
ity service, good-conduct medals, pins or bars, and graduation cer- 
tificates, but was not to be computed upon temporary additional 
pay for special service, such as for gun pointers, messmen, coxswains 
of steam launches, jacks-of-the-dust, etc. The principle of this 
decision was followed in 21 Comp. Dec. 811, reversing 13 Comp. Dec. 
506, and other contrary decisions, and holding, after consideration of 
the statements made in United States v. Mills, supra, that the “ pay 
proper” to be increased 20 per cent for sea duty or foreign shore 
duty in the Marine Corps does not include the additional compensa- 
tion for details as gun captain or gun pointer, there being quoted 
the language of 14 Comp. Dec. 829, to the effect that temporary ad- 
ditional pay for special assignments should not be included but only 
base pay and other pay equally permanent after the right thereto 
has been acquired, such as continuous service pay, longevity pay, 
and pay for those holding good-conduct medals, certificates of gradu- 
ation, etc. 

The principles of these two decisions have been followed consist- 
ently in decisions since that time. See 22 Comp. Dec. 11, holding 
that the 20 per cent increase for sea duty or foreign shore duty and 
the 50 per cent increase for detail to duty involving actual fly- 
ing in aircraft are both given for the performance of special duty 
under prescribed conditions and therefore that neither is to be com- 
puted on the other and 26 Comp. Dec. 954, holding that the 20 per 
cent increase of pay for enlisted men of the Army under the act 
of May 18, 1920, 41 Stat. 602, was a temporary increase and therefore 
not a part of their “ pay proper” on which foreign service increase 
was to be computed, but that such temporary 20 per cent increase 
was itself to be computed on all permanent additions to their pay, 
including pay for distinguished service medal (example 1, pp. 965- 
966.) See also 21 Comp. Dec. 848; id. 863; 24 id. 139; 26 td. 965; 27 
id. 835; id. 635; id. 1013; 21 MS. Comp. Gen. 639; 25 id. 920; 35 
id. 389. 

Applying the principles underlying these decisions to the present 
question, it is apparent that the additional pay of $2 a month during 
active service for each award of the medal of honor, distinguished- 
service cross, Navy cross, or distinguished-flying cross is a perma- 
nent addition to the active duty pay of enlisted men of the Navy, 
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as distinguished from temporary additions to their pay for special 
duties or assignments, and while it was held in 26 Comp. Dec. 114, 
that such pay, being limited to periods of active duty, should not 
be included in the computation of retired pay, it is properly to be 
considered a part of “their pay ” while on active duty on which the 
increase of 50 per cent is to be computed when on flying duty 
under the provisions of the acts cited. 

Accordingly, you are advised that the proposed change in the 
“Pay bill instructions ” appears to be in conformity with law, and 
may properly be issued for the guidance of the naval service. 


(A-21175 


COMPENSATION—SUNDAYS AND HOLIDAYS—TERMINATION OF 
SERVICE 


A per annum employee of the Forest Service whose resignation was accepted 
effective December 26, 1927, and who worked December 24, 1927, is entitled 
to pay for December 25 and 26, a Sunday and a holiday. 


Assistant Comptroller General Ginn to Albert Morris, district fiscal agent, 
United States Forest Service, January 21, 1928: 


’ There has been received your letter of December 28, 1927, request- 
ing decision whether payment is authorized on a voucher submitted 
in favor of Olive E. Hardon, covering salary for December 25 and 
26, 1927. 

It appears that the payee of the voucher was a per annum employee 
of the district office of the Forest Service at Albuquerque, N. Mex., who 
resigned effective at termination of December 26, 1927. Her resig- 
nation was accepted as made, and the employee performed service 
during the entire day of December 24, 1927. 

Paragraphs 26 and 27 of the fiscal regulations of the Department 
of Agriculture provide: 

26. Salary for Services Terminating During Month.—An employee paid on 
a per annum or monthly basis who permmnently retires from the service 
without serying the whole month is entitled to one-thirtieth of a monthly 


installment for cach day on full-pay status, except for the 31st day of a 
81-day month. 

27. Final Salary Payment; * * *.—Salary due employees in a pay status 
separated from the service by death, resignation, or dismissal, will be computed 
to cover the day on which the separation takes effect. unless the death, resig- 
nation, or dismissal falls on the last day of a 31-day month, in which event 
the 30th will be regarded as the terminal date, * * *, 


The regulations quoted are not contrary to law, are within the 
administrative discretion of the Secretary of Agriculture, and would 
appear to cover the case submitted by you. You suggest that if the 
former employee had been on annual leave on December 24, 1927, 
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she would not be entitled to pay for December 25 and 26 under para- 
graph 23 of the fiscal regulations. Said paragraph, however, has to 
do with Sundays and holidays with relation to periods of leave and 
therefore is not for consideration in this case. 

As the employee’s resignation was accepted to take effect at close 
of the day of December 26, 1927, and as nothing transpired to place 
her in a nonpay status on December 24 or the Sunday and holiday 
immediately following, payment of salary to and including December 
26 was authorized. 

Acvordingly, you are advised that payment is authorized on the 
voucher if it is correct in other respects. 


(A-20947) 
VETERANS’ BUREAU—INSURANCE—INCONTESTABILITY 


Death stops the running of the period of six months fixed by section 307 of the 
World War veterans’ act of June 7, 1924, 43 Stat. 627, at the end of which 
the policy of insurance is incontestable; hence if death of the insured 
occurs less than six months after an attempted reinstatement, it is legal 
and proper for the Government to question the health condition of the 
insured at the time of the attempted reinstatement. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 23, 1928: 


Consideration has been given to your letter of December 13, 1927, 
requesting decision in the case of Forest Reed Hill, C-203508, with 
special reference to the action of the Veterans’ Bureau in holding 
the reinstatement of the insurance as valid. You state the facts as 
follows: 


The veteran entered military service on May 7, 1918, and applied on the 
following day for $10,000 term insurance, for which he designated his mother 
sole beneficiary. He was discharged from service on December 2, 1918, and his 
insurance was reported to have lapsed on January 31, 1919. On April 3, 1919, 
the veteran’s mother, and the designated beneficiary of the insurance, mailed to 
the bureau from Oklahoma City, Oklahoma, a New York draft for $27.20, 
representing four (4) months’ premiums on the veterans’ insurance. It appears 
from the certified copy of the public record of death that the veteran died in 
Oklahoma City, Oklahoma, at 3.00 a. m. on April 4, 1919, from pneumonia and 
influenza; duration not shown. The physician stated on the certificate that he 
attended the deceased from March 31 to April 2, 1919. 

On the theory that the insurance was validly reinstated, an award was made 
to the designated beneficiary in the sum of $57.50 per month and upon the 
beneficiary’s death the insurance was reawarded to the yeteran’s father, which 
award was continued to the latter until the father’s death on June 15, 1925. 
The present value of the remaining insurance after the father’s death now 
stands for payment in a lump sum under section 803 of the World War 
veterans’ act, as amended, provided, of course, that the insurance was properly 
in force when the veteran died. 

The action of the bureau in holding that the insurance was in force and in 
making payments thereunder for a period of more than six (6) years rests upon 
the theory that the reinstatement was proper under Treasury Decisions 39 and 
47 and War Risk Regulation 39. Treasury Decision 39 was promulgated 
December 17, 1918, and was modified by Treasury Decision 47 promulgated July 
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25, 1919. War Risk Regulation 39 was promulgated September 29, 1919, and 
provided that where any insured, whose insurance had been termined by lapse 
or exncellation, has prior to the date of Treasury Decision 47 tendered within 
his lifetime to the Bureau of War Risk Insurance an amount sufficient to pay 
the premiums required under Treasury Decision 47, as a condition to reinstate- 
ment, such insurance shall be deemed to be reinstated and a written application, 
statement of good health, or other conditions required by Treasury Decision 47, 
or prior Treasury decisions, shall not be required. 

Taking the two Treasury decisions in connection with the war risk regulation 
it may be said that the general effect of the latter regulation was to declare 
valid reinstatements prior to Treasury Decision 47 (as in the present case) 
where there was a sufficient tender of premium, even though there may not 
have been a written application or statement of good health. 


The sequence of events preceding death of the insured would 
appear to have been sufficient for the then Bureau of War Risk 
Insurance to have questioned the validity of the reinstatement. It 
seems quite evident that the draft for premiums to reinstate the 
policy was mailed, if not after date of death, at least after inception 
of the last illness of the insured, at a time when he could not have 
been in good health and could not have furnished a statement of 
good health as it is understood was then required by the regulations. 

You refer to the somewhat similar case of Elmer E, Trechter, 
involving Regulation No. 39, and also Regulation No. 46, waiving 
prior regulations requiring a good health certificate or statement 
during the lifetime of the insured. In office letter addressed to you 
under date of July 27, 1927, in the 7rechter case, it was said: 


You state at length the difficulties with which the bureau was confronted at 
the time the regulation in question was promulgated, and also give the reasons 
eonsidered by the administrative office as justifying such action. Without 
reviewing your statements in detail, it is readily apparent therefrom that some 
action was deemed necessary at the time to relieve the congestion in the bureau 
eaused by the failure of applicants for reinstatement of insurance to file good 
health statements as required by regulations in force at the time the appli- 
cations for reinstatement were made. While I must adhere to the view that 
the regulation was not proper in so far as the retroactive feature was con- 
cerned, and cannot agree that administrative difficulties may be solved by 
irregular or unlawful actions, such as the promulgation of retroactively 
effective regulations, in view of the length of time during which the admin- 
istrative action has been in force, this office will interpose no objection to 
insurance payments on the basis of reinstatements approved under said regu- 
lation without the filing of a good health statement, if the reinstatements were 
otherwise regular and legal. 


It was not the understanding of this office in the consideration of 
the Trechter and similar cases that the retroactively effective regu- 
lation was to be considered as validating a reinstatement of insurance 
if the facts clearly showed the insured not to have been in good 
health at the time of attempted reinstatement and that he could not 
in any event have filed a statement of good health which the retro- 
actively effective regulation purported to waive. The reasons stated 
im your submission of July 11, 1927, on which the quoted office letter 
was based, led this office to believe that the purpose of the retro- 
actively effective regulation was to eliminate as much administrative 
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paper work as possible due to the great influx of work; but not to 
render lawful what clearly appeared to have been unlawful. 

You will note the last phrase of the quoted paragraph in said office 
letter limits the cases, in which this office would mterpose no objec- 
tion to reinstatements notwithstanding the absence of a statement 
of good health, to those in which the “ reinstatements were other- 
wise regular and legal.” If, as would appear from the statements 
furnished in your submission, Forest Reed Hill was on his death 
bed at the time his mother mailed the draft for the amount of neces- 
sary premiums to reinstate the lapsed policy, this office can not 
agree that the reinstatement was otherwise regular and legal. 

You also refer to section 307 of the World War veterans’ act of 
June 7, 1924, 43 Stat. 627, and apparently contend that the insur- 
ance was in force for more than six months’ period fixed by the 
statute, which provides as follows: 


All such policies of insurance heretofore or hereafter issued shall be incon- 
testable after the insurance has been in force six months from the date of 
issuance or reinstatement, except for fraud or nonpayment of premiums and 
subject to the provisions of section 28: Provided, That a letter mailed by the 
bureau to the insured at his last known address informing him of the 
invalidity of his insurance shall be deemed a contest within the meaning of 
this section: Provided further, That this. section shall be deemed to be in 
effect as of April 6, 1917. 


Death stops the running of the six months’ period fixed in this 
statute. Whatever rights the Government or the insured may have 
had were determined as of the date of death which would have 
matured the policy. It can not be said that the insurance was in force 
within the meaning of this statute after the death of the insured. The 
long period during which the Veterans’ Bureau has made payments 
of insurance may not be considered, alone, as having any bearing 
on the incontestability of the policy within the meaning of the 
statute. Therefore, as death occurred less than six months after 
an attempted reinstatement, it is legal and proper for the Govern- 
ment now to question the health condition of the insured at the date 
of the attempted reinstatement. 

Therefore, if the facts disclose that the insured was actually on 
his death bed when the reinstatement was attempted, no further 
payment of insurance should be made. 


(A-17692) 
SET-OFF—CLAIM FOR INCOME TAXES 


A set-off may be made against sums otherwise due from the Government of a 
claim for taxes for the year 1917 of which the receiver of the taxpayer 
had due notice within five years from the date of filing of the return, for 
same is not barred by section 250 (d) of the revenue act of 1921, 42 
Stat. 265. 


6752°—28——28 
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Decision by Comptroller General McCarl, January 25, 1928: 

Review has been requested of settlement No. 0118865, dated Sep- 
tember 14, 1926, of this office, by which the sum of $97,139.50 allowed 
the American Manganese Manufacturing Co. by the Secretary of 
the Interior under the act of March 2, 1919, 40 Stat. 1274, was 
applied in part settlement of a claim of the Government against the 
company for unpaid taxes for the year 1917. 

It is contended that the Government’s claim for taxes is barred 
by section 250 (d) of the revenue act of 1921, 42 Stat. 265, and, 
therefore, that the set-off should not have been made. 

The Commissioner of Internal Revenue reported in letter dated 
October 14, 1927, that for the year 1917 the American Manganese 
Manufacturing Co. executed its return on March 28, 1918, and filed 
same with the collector on March 29, 1918. In this return the com- 
pany showed a net income of $912,199.82 and a tax liability of 
$141,323.58. After the assessment was made the Bureau of Internal 
Revenue made a field investigation to determine the taxable income 
- of the company for the year 1917, and as a result of the investigation 
it was determined by the commissioner that deductions had been 
claimed and taken in the returns which were in excess of amounts 
properly allowable. The adjustment of these deductions claimed by 
the taxpayer resulted in an assessment of additional taxes against 
the company amounting to $236,633.01. A letter dated March 21, 
1923, containing full details of the assessment was sent by registered 
mail on March 22, 1923, to the company at its Philadelphia address. 
The company had gone into the hands of a receiver in December, 
1922, and the said letter of March 21, 1923, addressed to the company, 
was received by the receiver on March 23, 1923. Thus the receiver 
was formally and officially apprised of the tax liability for the year 
1917 on March 23, 1923. The assessment appears to have been 
further investigated by the Bureau of Internal Revenue with the 
result that by letter dated June 23, 1925, the commissioner informed 
the receiver that the previous findings had been confirmed and again 
advised that the amount of the unpaid taxes for the year 1917 was 
$236,633.01, exclusive of penalties and interest. Under date of 
December 16, 1925, it is stated that the proper collector reported the 
American Manganese Manufacturing Co. as being indebted to the 
Government in the sum of $778,220.93 for income taxes not paid for 
the years 1917 and 1918, and a 5 per cent: penalty thereon in the 
sum of $38,901.15. Said taxes, interest, and penalty were still unpaid 
at the time the settlement here in question was made. 

It is contended that the item of $97,139.50, allowed by the Secretary 
of the Interior under the act of March 2, 1919, supra, may not be used 
in partial liquidation of the tax liability because the tax liability is 
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barred under section 250 (d) of the revenue act of 1921, supra, as 


follows: 

* * * no suit or proceeding for the collection of any such taxes * * * 
shall be begun, after the expiration of five years after the date when such 
return was filed, * * *. 


The assessment of taxes in this instance was made, and the receiver 
had due notice of the amount of the liability thereunder, within the 
five-year period following the filing on March 29, 1918, of the income 
tax return for 1917. Shortly after April 1, 1923, the proper collector 
of internal revenue filed with the receiver—or with the State court 
wherein the insolvency proceedings were pending—proof of the Gov- 
ernment’s claim for taxes due, and it is contended on the part of the 
receiver and the taxpayer that the filing of proof of claim, being sub- 
sequent to the expiration of the five-year period from date of filing 
the return, was inoperative because of the bar in the act of 1921. 
However, it is well settled that in bankrupt cases the Government is 
not required to file proof of a claim for taxes, United States v. 
Eyges, 286 Fed. Rep. 683; Jn re Ashland Emery & Corundum Co., 
229 Fed. Rep. 829. As stated /n re Chandler Motors of New England, 
Ine., 17 Fed. Rep. (2d) 998, “ the trustee holds the estate in trust for 
various purposes, one of them being to pay lawful taxes. No pro- 
ceedings by the Government with respect to this tax were required, 
except such as might be necessary in order to fix the proper amount 
of it.” A similar conclusion was reached in the case of /n re Me- 
Clure Co., bankrupt, decided August. 31, 1927, by the United States 
District Court for the Northern District of Georgia. See also sec- 
tions 3466 and 3467, Revised Statutes. Since the receivership pro- 
ceedings were instituted prior to the expiration of the limitation 
period for collection and since the receiver had formal notice of the 
amount of liability for the taxes, the statute of limitations with 
respect to proceedings to collect the tax is fully satisfied. The cited 
decision in New York and Albany Lighterage Co. v. Bowers, 273 
U. S. 346, has no application for the reason that section 250 (d) 
of the revenue act of 1921 was satisfied. in the present case by the 
notification of the receiver of the income tax liability of the company 
within the period of five years from the date of filing of the return. 

Upon further consideration the settlement of September 14, 1926, 
must be and is affirmed. 


(A-21129) 
SEAMEN, SHIPWRECKED AMERICAN—RESCUE 


Where seamen from an American fishing schooner, wrecked or destroyed by 
fire, were rescued or picked up at sea and transported to a foreign port 
and turned over to the United States consular officer, the rescuing vessel is 
only entitled to the compensation for its services provided by paragraph 290 
of the Consular Regulations, the maximum amount of which is fixed at 
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50 cents per day for each rescued seaman for the number of days required 
in transporting them to port, and there is no legal obligation on the 
United States Government to pay the rescuing vessel for such services 
any amount in addition thereto on account of expenses, loss of time, 
or otherwise. 


Decision by Comptroller General McCarl, January 25, 1928: 

There has been presented to this office for consideration and settle- 
ment the claim of the British schooner Lucille M. Smith, Zwicker 
& Co. (Ltd.), agents, of Lunenburg, Nova Scotia, in the sum of 
$322, for services performed, supplies furnished, and losses sus- 
tained in connection with its rescue of 12 members of the crew of 
the American fishing schooner Falmouth owned by the United Fish- 
eries Co., which was burned at sea on June 23, 1926, off Sable 
Island, Nova Scotia. 


The claim consists of the following three items: 


Board for 12 rescued members of the crew for 5 days, covering date of 

rescue and the duration of the trip from Sable Island to Lunenburg, 

IE, EO icra neenaienltimnnsielbenies $60. 00 
Transportation for 12 men from Sable Island to Lunenburg, Nova Scotia. 12. 
Loss sustained as a result of said rescue, 1 day’s fishing time valued at___ 250. 00 


Total amount of claim 


The facts relative to the shipwrecked American crew and their 
rescue are set forth in the affidavit of Eric Corkum, master of the 
British schooner Lucille M. Smith, dated July 7, 1927, which is 
attached to the claim as a part thereof, as follows: 


1. I was master of the above-named schooner during the fishing season of 
1926, and during the month of June, 1926, while I was master of said schooner 
I and the rest of the fishing crew of said schooner, numbering 24 men in all, 
prosecuted the calling of fishermen off Sable Island Banks, at which time fish 
were plentiful, and averaged from 100 quintals to 125 quintals catch per day. 
I am informed and verily believe that other fishing vessels on the said fishing 
grounds in the said month averaged that amount. 

2. Early in the morning of the 23rd day of said June, 1926, the American 
fishing schooner Falmouth, of Gloucester, Massachusetts, was sighted by me on 
fire, and I at once proceeded in said schooner Lucille M. Smith toward said 
burning schooner, and prepared in the usual manner for the rescue of its 
crew, and the whole of said day was occupied by said Lucille M. Smith and 
its crew in and about the rescue and accommodating of the crew of said 
Falmouth, numbering 12 men in all. Twelve of said Falmouth’s crew were 
taken on board of the Lucille M. Smith and the Falmouth was abandoned in 
a burning and sinking condition. 

3. Owing to said 23rd day of June, 1926, having been occupied, as set forth 
in the preceding paragraph hereof, the fishing operations of said schooner 
Lucille M. Smith and her crew of 24 men were entirely suspended, which 
resnited in a loss to said vessel and her owners and crew of at least fifty quintals 
of fish, assuming that average fishing conditions as to presence of fish prevailed 
on that day. The weather conditions were ideal, and had it not been for the 
facts regarding said schooner Falmouth above set forth, at least fifty quintals 
of fish would have been taken by the Lucille M. Smith. 

4. After rescuing the said twelve men of said Falmouth crew the Lucille M. 
Smith proceeded to LaHave, where she arrived on the 28th day of June, 1926. 
Very calm weather prevailed during said time, which occasioned slow progress 
of said schooner. Said twelve members of said Falmouth’s crew were at. once 
forwarded by me to Bridgewater, Nova Scotia, to be taken care of by the 
American consular agent there. 
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5. The foregoing and annexed account, marked “A” by the notary public 
before whom this declaration is made, represents as nearly as possible the 
exact amounts or values expended or lost by the owners of the said Lucille M. 
Smith in connection with and entirely on account of the circumstances attendant 
upon and resulting from the rescue of the men hereinbefore referred to, together 
with the minimum amount of loss occasioned to said owners By reason of the 
loss of one day’s fishing operations, and the amount of three hundred and 
twenty-two dollars is justly and truly owing to said owners as above set forth. 

It appears that in acknowledgment of the services rendered by 
the master and crew of the rescuing vessel, the United States, 
through its consular officer at Halifax, Nova Scotia, in November, 
1926, rewarded the master and crew of the Lucille M. Smith, by 
payment to each a sum of money ranging from $5 to $25, according 
to the rank and merit of the recipient, aggregating $200, which sums 
are the maximum rewards authorized by paragraph 328 of the Con- 
sular Regulations to be paid to the masters and crews of foreign 
vessels in rescuing American seamen or citizens from shipwreck or 
other catastrophe at sea. 

Paragraph 290 of the Consular Regulations of 1896, promulgated 
by the President under authority of section 1752, Revised Statutes, 
provides: 


When American seamen, whether transported from.a port or place where 
there is no consular officer or picked up at sea, are landed at a consulate 
of the United States, the consular officer is authorized to pay the master of the 
vessel in which they are transported a reasonable compensation for the service, 
not exceeding 50 cents per day for each seaman, and to include the same in his 
account for relief of seamen, forwarding a proper voucher therewith and 
furnishing satisfactory explanations as to the case. The names of the seamen 
and the names of the vessels to which they last belonged must be given, and 
also the numbers of days occupied in their transportation. 


The United States consular officer at Halifax, Nova Scotia, con- 
sidered the maximum allowance authorized by above-quoted para- 
graph 290 of the Consular Regulations as inadequate in this case 
and has made no payment to the rescuing vessel, its owners or 
agents, for services performed in connection with the rescuing of the 
crew of the Falmouth and in transporting them to the American 
consulate at Bridgewater, Nova Scotia, but in lieu thereof he has 
recommended to the Secretary of State, in, dispatch No, 1010, dated 
November 9, 1926, that payment be made of the submitted claim of 
$322. Said dispatch reads: 

I, W. Henry Robertson, Consul General of the United States of America 
at Halifax, Nova Scotia, do hereby certify to my belief that a larger payment 
than that prescribed by paragraph 290 of the Consular Regulations, Annotated 
to December 31, 1922, should be made to the Master of the British schooner 
Lucille M. Smith for the rescue off Cape Sable on June 23, 1926, of twelve 
members of the crew of the burned American fishing schooner Falmouth, as 
per the following statement of estimated expenses incurred by the Lucille M. 
Smith for the transportation and subsistence of the twelve men in question, 


said statement being hereby forwarded for the consideration of the Comptroller 
General and for his direct settlement of the amounts, if approved: 
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Amounts recommended 


for payment 

1. For board and lodging of the twelve men on the Lucille M. Smith for 
five days at $1.00 per day for each man___----~__-_----~__---_---- $60. 00 

2. For transportation of said twelve men from Sable Island to LaHave at 
Sk00-per dhatsiecc les a edie eel Je 12. 00 

8. For loss of time and catch of the ‘Lucille M. Smith, as explained just 

RebeWiis. .28 a UR el POS 
EE Be ee de Ee ee alana 822. 00 


The Lucille M. Smith arrived at LaHave one week earlier than she would 
have arrived there, had she not picked up the men from the Falmouth. As she 
would have gone to LaHave in any event to discharge her fish, she actually lost 
no time in going there, except the one day occupied in connecion with the 
actual rescue work, when she was lying to and awaiting the transfer of the 
men, arranging for their accommodation, ete. Fifty quintals is a just estimate 
of one day’s probable catch of fish and such fish would be worth about $5.00 
per quintal on arrival at LaHave and before being landed. The loss of catch 
during the one day of rescue work would, therefore, amount to $250.00. 

It might be added, speaking generally, that all of the crew of the Lucille 
M. Smith were considerably inconvenienced and incommoded for five days on 
account of the additional sleeping and other accommodation required by twelve 
extra men on a small vessel, and it would seem that all did their share towards 
making the men from the Falmouth as comfortable as possible. It is a 
matter of appreciation, also, that Captain Eric Corkum of the Lucille M. Smith 
has informed our Consular Agent at Lunenburg that all of his personnel were 
much pleased with the general manner and behavior of the rescued men whom 
they considered exemplary in all respects. 


In view of all of these circumstances, it is believed that the foregoing esti- 
mates for reimbursements, totalling $322.00, are just and reasonable, and it 
is hoped that payment of the same direct by the Comptroller General may be 
approved und effected with as little delay as possible, this consulate general 
being apprised of the result, 

In the instant case the American seamen, who were picked up at 
sea by a British vessel, were landed at a port in a foreign country 
where there was a United States consular officer. Inasmuch as they 
were not transported from a foreign port or place where there is 
no consular officer of the United States to a port of the United States, 
the case is not one for exercise of equitable jurisdiction by the 
Comptroller General under section 4579, Revised Statutes. 

In so far as the United States Government ‘s concerned there 
would appear to be no authority for the payment to the owner or 
agent of the rescuing vessel in this case of any sum in excess of 
the compensation provided by paragraph 290 of the Consular Regu- 
lations. 16 Comp. Dec. 523. Such further claim as the rescuing 
vessel might have in the matter would be for asserting against the 
individuals rescued or the United Fisheries Co., owner of the vessel 
on which the rescued men were serving at the time of rescue. 

The evidence establishes that there were 12 members of the crew 
of the American fishing schooner Falmouth picked up at sea, after 
the burning of said vessel on June 23, 1926, in the vicinity of Sable 
Island by the British fishing schooner Lucille M. Smith and trans- 
ported to La Have, Nova Scotia, from where they were sent to 
Bridgewater, Nova Scotia, and turned over to the United States 
consular officer located there. The length of the voyage returning 
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said shipwrecked crew to port was five days. The maximum amount 
of compensation authorized by paragraph 290 of the Consular Regu- 
lations for the services performed by claimant is 50 cents per day 
for each of the 12 rescued seamen, for the five days’ voyage, amount- 
ing to $30. There is no law or regulation authorizing the payment 
from public funds of any additional amount to the rescuing vessel 
for its services. 


Accordingly, there is certified as due the British schooner Lucille 
M. Smith, Zwicker & Co. (Ltd.), agents, the sum of $30 for services 
performed in connection with the rescue of the crew of the American 
fishing schooner Falmouth, burned at sea, and their transportation 
from the vicinity of Sable Island to the consulate of the United 
States at Bridgewater, Nova Scotia, in June, 1926, for which check 
will issue in due course. 


(A-21183) 
GRATUITIES—ENLISTMENT ALLOWANCE—NAVY ENLISTED MEN 


Under the law (act of August 22, 1912, 87 Stat. 331, and section 10 of the 
act of June 10, 1922, 42 Stat. 680), the measure of enlistment allowance 
accruing in any case by reason of extension of enlistment in the Navy, 
whether extended by one or more agreements, is based on the rating held 
when the term for which the man enlisted expired as affected by the 
duration of that term. 

If an enlistment in the Navy is extended for one year and reextended for two 
years the extension aggregates three years (an enlistment period), and 
the man is entitled to enlistment allowance based on the rating held when 
the original term of enlistment was due to expire, as affected by the years 
served in that term. 


Comptroller General McCarl to the Secretary of the Navy, January 25, 1928: 
There has been received your letter of January 6, 1928, as follows: 


The Navy Department has under consideration the following proposed re- 
vision in section B of the “ Pay Bill Instructions”: 

Page B15, strike out paragraphs 3, 4, 5, and 6, appearing under the word 
“ Example,” and substitute the following: 

“No enlistment allowance is payable for a one-year extension standing alone, 
but if a one-year extension is reextended so that the extension aggregates two 
or more years, a man would be entitled to an enlistment allowance dependent 
upon the time served in the period of enlistment plus time served in the period 
of extension. Upon reenlistment within three months following discharge 
from an enlistment which has been extended for one year, a man would be 
entitled to an enlistment allowance dependent upon the time served in the 
period of enlistment plus time served in the period of extension. The grade 
held at the end of the one-year extension determines whether the enlistment 
allowance will be a multiple of $50 or $25. 


“ EXAMPLE 


“BPnlisted July 10, 1922, for four years. Rating on date of expiration of 
-enlistment, fireman, first class. Extended for one year effective July 10, 1927. 
Rating on date of expiration of extension, engineman, second class. Reextends 
for two years July 10, 1928. Enlistment allowance payable on the basis of five 
years’ service computed as prescribed in (A), (B), and (C) above or 5 x $50, 
provided there is no deductible time.” 
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On page B13 of section B of the “ Pay Bill Instructions ” it is provided : 

“The grade held at the time of discharge and not the grade in which 
reenlisted determines whether the enlistment allowance will be a multiple 
of $50 or $25,” 

The instructions on page B15 of section B of the “Pay Bill Instructions” 
are as follows: 

“The extension of an enlistment for two, three, or four years entitles a man 
to the enlistment allowance under the same conditions as if he had reenlisted 
for a like term, * * 

“No enlistment ce is payable for a one-year extension standing 
alone, but if a one-year extension is reextended, so that the extension agree- 
gates two or more years, then the enlistment allowance may be paid in the 
Same manner as if the extension had originally been for two or more years. 

” * = ” * » * 


“Upon reenlistment within three months following discharge from an 
enlistment which has been extended for one year a man would be entitled 
to an enlistment allowance dependent upon the time served in the period of 
enlistment plus time served in the period of extension.” 

The Act of August 22, 1912 (37 Stat. 331; U. S. C., Title 34, section 184), 
provides: 

“That the term of enlistment of any enlisted man in the Navy may, by his 
voluntary written agreement, under such regulations as may be prescribed 
by the Secretary of the Navy with the approval of the President, be extended 
for a period of either one, two, three, or four full years, from the date 
of expiration of the then existing four-year term of enlistment, and sub- 
sequent to said date such enlisted men as, extend the term of enlistment as 
authorized in this section shall be entitled to and shall receive the same pay 
and allowances in all respects as though regularly discharged and reenlisted 
immediately upon expiration of their term of enlistment, and such extension 
shal] not operate to deprive them upon discharge at the termination thereof 
of any right, privilege, or benefit to which they would be entitled at the expira- 
tion of a four-year term of enlistment.” 

Section 19 of the act approved March 4, 1925 (43 Stat. 1276; U. 8. C., Title 
34, section 181), reads as follows: 

“That hereafter enlistments in the Navy may be for terms of two, three, four, 
or six years, and all laws now applicable to four-year enlistments shall apply, 
under such regulations as may be prescribed by the Secretary of the Navy, 
to eniistments for a shorter or longer period, with proportionate benefits upon 
discharge and reenlistment * * *,” 

It will be seen that under the above-quoted statutes enlisted men in the 
Navy may agree to extend their enlistments “for a period of either one, 
two, three, or fonr full years” from the date of expiration of the then existing 
term of enlistment, or they may, upon discharge, be reenlisted for a term 
“of two, three, four, or six years * * * with proportionate benefits upon 
discharge and reenlistment * * *,” 

Assuming, for example, the case of an enlisted man who, on the expira- 
tion of a regular four-year enlistment, hoids the rating of fireman, first class, 
and at the expiration of a one-year extension holds the rating of engineman, 
second class. Under the interpretation of law contained in existing instructions 
this man, if he reextends his enlistment for two years at the expiration of 
his then existing one-year extension, would be entitled to an enlistment allow- 
ance based upon the rating held at the expiration of his regular four-year 
enlistment, viz, fireman, first class, i. e., 4X $25, or $100. On the other hand, 
if discharged at the expiration of his one-year extension and reenlisted within 
three months from the date of discharge, he would, under the instructions above 
quoted and the Comptroller General's decision of August 9, 1926, page 9716, 
S. & A. Memoranda, be entitled to an enlistment allowance based on the rating 
held at the time of discharge, engineman, second class, 1. e., 5 $50, or $250. 

It is obvious from the above that under existing instructions a greater enlist 
ment allowance is payable where the individual is discharged at expiration 
of a one-year extension and reenlists than would be the case if he reextended 
his enlistment at expiration of a one-year extension. However, it is believed 
that it is the intent of the Act of August 22, 1912, supra, that an enlisted man 
who extends his enlistment for one year at expiration of a regular four-yeur 
enlistment and further feextends his enlistment for an additional two years at 
expiration of the one-year extension, is entitled to the same enlistment allow- 
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ance as a man who is discharged at expiration of a one-year extension, or 
on completion of five years’ service, and reenlists. In other words, the Navy 
Department considers that the law intends that an enlistment allowance of 
either $125 or $250, dependent upon rating held at expiration of a one-year 
extension, is payable on reextension of such one-year extensions of an original 
four-yeur enlistment. 


In view of the above, your views are respectfully requested as to whether 
the proposed changes in Section B of the “ Pay Bill Instructions,’ as above 
set forth, in so far as they involve disbursements, are in conformity with law. 

Prior to June 4, 1920, the term of enlistment in the Navy was 
four years. By the act of June 4, 1920, 41 Stat. 836, the term was 
changed to “two, three, or four years” and all laws applicable to 
four-year enlistments were made to apply to such shorter periods 
“with proportionate benefits upon discharge and reenlistment.” 
The period of enlistment was further changed by the act of March 
4, 1925, 43 Stat. 1276, which authorizes enlistments “ for terms of 
two, three, four, or six years,” with provision that all laws now 
applicable to four-year enlistments shall apply with proportionate 
benefits upon discharge and reenlistment. 

The act of August 22, 1912, authorized extension of enlistments 
for periods of “one, two, three, or four full years” from date of 
expiration of an original “four-year term of enlistment,’ such 
extension to carry with it right to “the same pay and allowances 
in all respects as though regularly discharged and reenlisted immedi- 
ately upon expiration of their term of enlistment.” 

The same act (37 Stat. 330, 331) provided that: 

If any enlisted man * * * being honorably discharged, shall reen- 
list for four years within four months thereafter, he shall, on presenting his 
honorable discharge or on accounting in a satisfactory manner for its loss, 
be entitled to a gratuity of four months’ pay equal in amount to that which 
he would have received if he had been employed in actual service; Provided, 
That any enlisted man in the Navy whose term of enlistment has been extended 
for an aggregate of four years shall, after expiration of the preceding four- 
year term of enlistment upon which the extension is made * * * be paid 
the gratuity above provided: * * *. 

It is thus apparent that the act which authorizes extension of 
enlistments recognizes rights to accrue thereunder by reason of the 
aggregate of extensions, and that such aggregate extension applies 
to the original term of enlistment. The subsequent changes in the 
law authorizing enlistments for two, three, four, or six years, and 
provision in section 10 of the act of June 10, 1922, 42 Stat. 630, 
substituting enlistment allowance for the reenlistment gratuity, 
affected the rights that accrue by reason of extension of enlistment 
only to the extent of changing the term of enlistment. As the law 
authorized payment of reenlistment gratuity when the extension 
aggregated four years so it now authorizes payment of enlistment 
allowance when the extension aggregates an enlistment period of two, 
three, or four years. 

The law authorizes extension of a term of enlistment by agree- 
ment to serve, one, two, three, or four years longer than the man 
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contracted to serve when enlisted, but it does not contemplate the 
extension of an extension. Extensions subsequent to a first extension 
(termed “ reextension ” in the proposed instructions) have the effect 
of changing the term of the original extension to a period equal 
to the aggregate of all the extensions, and a man who extends his 
enlistment for one year and during the period of that extension again 
extends it for two years is, on the date of the latter agreement, in 
exactly the same status as if he had originally extended his enlistment 
for three years. There being no one-year enlistments, no rights can 
accrue by reason of an extension for one year, but when the extension 
is for a period which is the equivalent of an authorized enlistment 
period—that is, two, three, or four years—then the extension carries 
with it the same right to pay and allowances that would have 
accrued if, when the original enlistment was due to expire, instead 
of extending the enlistment the man had been discharged and reen- 
listed for a like period. Where the enlisted man is discharged after 
a one-year extension and reenlists within three months, there having 
been no payment of reenlistment allowance when the one-year exten- 
sion became effective, he is entitled to reenlistment allowance based 
on the complete years of service in his last enlistment (including the 
extension) in accord with the plain terms of the statute, and the 
rate is based on the grade held when discharged. 2 Comp. Gen. 
167. But this fact is no basis for increasing his reenlistment allow- 
ance contrary to the plain terms of the statute where an enlistment 
has been extended by two or more agreements, the first being for 
one year only. 

In the “example” stated in the proposed instructions, the exten- 
sions, first for one year, and subsequently for two years, aggregate 
three years (the equivalent of an enlistment period) and the rights 
accruing thereby are such as would have accrued if at expiration of 
the original enlistment the man had been discharged and reenlisted 
for a term equal to the aggregate extention—three years. In such 
case the measure of the enlistment allowance is determined by the 
grade the man held at expiration of the original term of enlistment 
and the duration of such original term of enlistment. Under the 
law, the measure of enlistment allowance accruing in any case by 
reason of extension of enlistment, whether extended by one or more 
agreements, is based on the rating held when the term for which the 
man enlisted expired as affected by the duration of that term. See 
decision 1 Comp. Gen. 489; 2 id, 258. 

Accordingly, you are advised that the proposed revision of section 
B of the pay bill instructions so far as it states that “if a one year 
extension is reextended so that the extension aggregated two or more 
years, a man would be entitled to an enlistment allowance dependent 
upon the time served in the period of enlistment plus the time served 
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in the period of extension,” and the further statement that “ The grade 
held at the end of the one-year extension determines whether the 
enlistment allowance will be a multiple of $50 or $25,” are not in 
conformity with the law. 


(A-19421) 


STORAGE—VEHICLES SEIZED UNDER THE NATIONAL 
PROHIBITION ACT 


As section 26 of the National Prohibition Act of October 28, 1919, 41 Stat. 315, 
provides that the expenses incurred in connection with the seizure and sale 
of vehicles thereunder shall be paid from the proceeds of the sale, there is 
no authority for the payment of storage charges on such vehicles in excess 
of the amount available from the proceeds of the sale of such vehicles, if 
forfeited tu the United States, in the absence of a showing of a necessity 
in the interest of the United States of incurring such excessive charges, 
and that such excessive charges were incurred under a contract for storage 
entered into by a person legally authorized to make such a contract on 
behalf of the United States. 


Decision by Comptroller General McCarl, January 26, 1928: 

Review has been requested of settlement No. 013867(1), dated 
June 30, 1927, disallowing the claim of the Slaters Fireproof Storage 
Co. for $352 for the storage of a motor truck from September 15, 
1921, to July 16, 1925. 

It appears that the truck in question was seized on September 16, 
1921, by the Chicago police either for the illegal transportation of 
whisky or in connection with a theft of whisky therefrom by two 
members of the Chicago police force. On the following day, appar- 
ently, possession of the truck was turned over to Federal prohibition 
officers, who placed it in storage with claimant company, where it 
remained until sold by the United States marshal on July 16, 1925, 
by order of the Federal court. The proceeds of-the sale, $200, were 
applied on the accrued storage charges and the present claim is for 
the balance of such charges remaining unpaid. 

Section 26 of the national prohibition act of October 28, 1919, 
41 Stat. 315, which is the only law authorizing prohibition officers, as 
such, to take possession of a vehicle being used for the illegal trans- 
portation of intoxicating liquors, provides that upon the sale of 
such vehicle by order of the court, the proceeds of such sale, after 
deducting the expenses of keeping the property and certain other 
expenses, shall be paid into the Treasury of the United States. While 
this provision in effect authorizes the incurring of necessary expenses 
in connection with the seizure, safe-keeping, and sale of a vehicle 
found engaged in the illegal transportation of intoxicating liquors, 
it is clear that as such expenses are to be paid from the proceeds of 
the sale, the act can not be construed as authorizing the incurring of 
expenses in excess of the amount which may be derived from the sale 
of the seized vehicle. No appropriations have been provided by law 
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for the payment otherwise of such excessive expenses and the general 
appropriation for “enforcing prohibition” is not available for the 
payment of such expenses except in the unusual cases where it is 
essential for the agents of the United States to retain active pos- 
session of the vehicle pending the result of proceedings against the 
individuals involved, and then only where such excessive expenses 
are incurred under a contract duly executed by a person legally 
authorized to make such contracts on behalf of the Government. 
3 Comp. Gen. 347; id. 682; 6 Comp. Gen. 686. 

The placing of a seized vehicle in storage by a prohibition officer 
does not obligate the United States to pay storage charges thereon 
not authorized by law. Persons accepting such vehicles for storage 
are charged with knowledge of the provisions of the law relative to 
their seizure and sale and also with knowledge of the limited powers 
of officers and employees of the United States. Consequently, per- 
sons who furnish storage for vehicles seized in connection with vio- 
lations of the prohibition act do so with notice that payment of 
storage charges will be limited to the amounts available from the 
proceeds of the sale of the vehicles, if forfeited to the United States, 
and should be governed in such transactions accordingly. 

In the absence of a showing in the present case of a necessity in 
the interest of the United States for storing the seized motor truck 
for a period of almost four years prior to its sale, and of the execu- 
tion of a contract for such storage by a person legally authorized 
to make such a contract on behalf of the United States, it must be 
held that there is no authority of law for the payment of storage 
charges in excess of the amount available from the proceeds of the 
sale. 

Upon review, the settlement is sustained. 


(A-21150) 
CONTRACTS—ACTUAL DAMAGES FOR DELAYED DELIVERIES 


Where, under a contract in which no provision was made for the deduction 
of liquidated damages, a higher bid was accepted merely for the purpose 
of securing earlier delivery of certain supplies urgently needed but the 
contractor failed to make delivery by the time agreed upon and not 
before the time the lowest bidder agreed to make delivery, the considera- 
tion for awarding the contract to the higher bidder thereby failed by 
reason of the contractor’s default and the measure of actual damages to 
the United States, no other damages being capable of definite ascertainment, 
is the difference in price between that submitted by the lowest bidder and 
that forming the consideration of the contract. 


Decision by Comptroller General McCarl, January 26, 1928: 

There is for consideration the request of J. A. Maloney & Co. 
(Inc.), for review of that part-of settlement No. 0155784, dated June 
1, 1927, wherein there was withheld as actual damages the sum of 
$200.57 from the amount accruing under Navy Department contract 
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No. NOs-932, dated October 6, 1926, for the furnishing and deliver- 
ing of 1,100 railroad ties, at a price of $1.74 each, to the supply officer, 
Naval Ordnance Plant, f. 0. b. South Charleston, W. Va. 

No provision was made in the contract for the deduction of liqui- 
dated damages for delays in delivery but time was of the essence 
of the agreement. In the schedule requesting bids, which were to be 
opened on September 28, 1926, prospective bidders were advised that 
the ties were for immediate use and to be delivered not later than 
October 11, 1926, and that if bidders were unable to make delivery 
within the time specified, to state the actual time required. They 
were also advised that alternative bids with greater times for delivery 
might be submitted and would be considered but that the right was 
reserved to make the award on the time specified. 

The claimant company did not submit an alternative bid but sub- 
mitted a straight bid agreeing, in effect, to make delivery by the 
time specified in the schedule, to wit, October 11, 1926, and it was due 
to the fact that the ties were urgently needed and to the earlier de- 
livery promised by claimant company that the award was made, two 
lower bids therefor being rejected because of the longer delivery 
period stipulated. 

The explanation made by the Bureau of. Supplies and Accounts, 
Navy Department, for the rejection of the lower bids, is as follows: 


The lower bids of the Arrow Lumber Company, and G. Elias & Bro., Ine., re- 
jected. Schedule 6028 specifies that the ra lroad ties are to be delivered to the 
naval ordnance plant, South Charleston, West Virginia, not later than October 
11, 1926. On October 19, 1926, the sale of about $1,000,000.00 worth of material 
will take place, and the removal of this material from the naval ordnance 
plant, South Charleston, West Virginia, will commerce November 1, 1926, and 
trackage for such removal is absolutely necessary. The Arrow Lumber Com- 
pany, and G. Elias & Bro., Inc., quoted a delivery date of 30 days each, while 
J. A. Maloney & Company, Inc., have been awarded contract NOs—932, condi- 
tional upon immediate shipment. Time of delivery is an important factor in 
the placing of this award. 


This explanation was attached to the formal contract which was 
signed by the claimant. 

The contractor’s contention that it promised to ship, not to de- 
liver, the ties by the date specified in the schedule is negatived by 
the above referred to instructions in the schedule, which schedule 
subsequently became a part of the contract, and if the formal agree- 
ment entered into by the contractor with the Navy Department did 
not express its real intention in the matter, the inscribing of the cor- 
porate signature thereto and thus agreeing to the terms as reduced 
to writing, was at its own peril as all previous negotiations and 
understandings respecting the terms and conditions under which the 
ties were to be delivered, were merged in the terms and conditions 
us expressed in the executed agreement. Brawley v. United States, 
96 U. S. 168; Znternational Contracting Co. v. Lamont, 155 U. 8S. 
303; Simpson v. United States, 172 U.S. 372. 
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A total of 1,121 ties were delivered and accepted under the contract, 
none of which, however, were delivered by the time agreed upon. Of 
the total quantity delivered, 299 were delivered on October 15, 1926; 
131 on October 21, 1926; 241 on October 29, 1926; 250 on November 
12, 1926; and 200 on November 15, 1926, and the contractor has been 
paid for all ties delivered at the rate of $1.56 each, that price being 
the price bid for furnishing and delivering the ties by the lowest 
bidder, but from that price there was deducted a discount for early 
payments in the total amount of $11.65 in accordance with the terms 
of the contract for the ties delivered on October 15, October 29, and 
November 12, 1926. 

That the United States suffered damages by the acceptance of 
claimant company’s higher bid for the furnishing of the ties, in addi- 
tion to the higher price it agreed to pay therefor to secure them on 
the promise of early delivery, is evident, but the amount of such 
damage is not susceptible of ready determination. ‘The ties were 
needed for the purpose of putting the trackage contiguous to the 
naval ordnance plant in condition for the removal, beginning on 
November 1, 1926, of a large quantity of material from that plant 
but delivery of only approximately 40 per cent of the ties was made 
by the time the removal of the supplies was to begin and completion 
of delivery of the balance of the ties, or approximately 60 per cent 
thereof, was not made until more than 30 days had elapsed after 
the date agreed upon for completing delivery. 

The only possible basis on which the partial measure of actual 
damages suffered by the United States in this matter may be deter- 
mined, which damage is self-evident on the facts as they appear, is 
the difference between the contractor’s bid and that of the lowest 
bidder, or 18 cents per tie, and that basis would appear to be the 
proper basis in this instance upon which the interest of the United 
States is to be protected by reason of the failure of the claimant com- 
pany to make delivery within the time agreed upon. The claimant 
company failed to make delivery of any ties within the time specified 
in the contract and deliveries were not completed until more than 30 
days had elapsed after the date completion was due, and had the 
contract been awarded to the lowest bidder, who proposed to complete 
delivery within 30 days or by November 5, 1926, it may be assumed 
that the ties would have been delivered at as early dates as they were 
delivered by the claimant company under its contract calling for 
delivery by October 11, 1926. Therefore, the basis upon which the 
Government’s actual damages were computed appears to be proper. 


Upon review of the matter, the settlement of June 1, 1927, is 
sustained. 
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(A-21249) 
APPOINTMENTS—OFFICERS—AFFIDAVITS 


Rural mail carriers are civil officers of the United States within the meaning of 
section 1 of the act of December 11, 1926, 44 Stat. 918, as amended by joint 
resolution of March 2, 1927, 44 Stat. 1346, and must file the affidavit required 
by that act before the receipt of compensation. 


Comptroller General McCarl to the Postmaster General, January 26, 1928: 


I have your letter of January 11, 1928, requesting decision upon 
a question therein presented as follows: 

By act of Congress approved December 11, 1926, 44 Stat. 918, it is required 
that a certain affidavit be filed by every newly appointed officer of the Govern- 
ment before a disbursing officer may make any salary payments to him. From 
the instructions printed on the reverse side of standard Form No. 1041, approved 
by your office, it is not clear whether it is your view that employees such as 
rural carriers are “ officers” within the purview of this act. In a specific case 
now before the department for consideration the question has been raised 
whether a rural carrier is an officer of the Government within the meaning of 
the act of December 11, 1926. 


Section 1 of the act of December 11, 1926, as amended by joint 
resolution of March 2, 1927, 44 Stat. 1346, provides: 


That each individual hereafter appointed as a civil officer of the United 
States by the President, by and with the advice and comsent of the Senate, or 
by the President alone, or by a court of law, or by the head of a department, 
shall, within thirty days after the effective date of his appointment, file with 
the Comptroller General of the United States an affidavit stating that neither 
he nor anyone acting in his behalf has given, transferred, promised, or paid any 
consideration for or in the expectation or hope of receiving assistance in secur- 
ing such appointment. 


Rural carriers are appointed by the Postmaster General, the head 
of the Post Office Department (see sec. 718, Postal Laws and Regula- 
tions, 1924), and they exercise a function of Government in their 
own right and on their own responsibility. They are, therefore, civil 
officers within the purview of the act of December 11, 1926, as 
amended, supra, and must furnish the affidavit required by that act. 
6 Comp. Gen. 657; id. 726. The specific mention of postmasters in 
the instructions on the back of standard Form 1041 was not intended 
to exclude other officers under the postal service. 


(A-21371) 


DEPARTMENTS AND ESTABLISHMENTS—TRANSFER OF 
APPROPRIATIONS 


As the appropriation “ Maintenance, Bureau of Yards and Docks, 1928,” Navy 
Department, is not available for scientific investigations, the transfer of 
moneys thereunder to an appropriation of the same title under the Bureau 
of Standards, Department of Commerce, for the purpose of investigating 
waterproofing agents for concrete is not authorized, 
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Comptroller General McCarl to the Secretary of the Treasury, January 26, 
1928: 


There is returned without countersignature, Navy Department 
transfer appropriation warrant No. 46, in which it is proposed to 
transfer the sum of $500 from the appropriation “ Maintenance, 
Bureau of Yards and Docks, 1928” under an appropriation of the 
same title, Bureau of Standards, Department of Commerce, for the 
purpose of conducting investigations to determine the value of 
waterproofing agents for concrete, citing as authority therefor the 
provisions of the act of February 24, 1927, 44 Stat. 1210. 

Said act provides: 

During the fiscal year 1928 the head of any department or independent 
establishment of the Government having funds available for scientific investi- 
gations and requiring cooperative work by the Bureau of Standards on scientific 
investigations within the scope of the functions of that bureau, and which the 
Bureau of Standards is unable to perform within the limits of its appropria- 
tions, may, with the approval of the Secretary of Commerce, transfer to the 
Bureau of Standards such sums as may be necessary to carry on such investi- 
gations. The Secretary of the Treasury sball transfer on the books of the 
Treasury Department any sums which may be authorized hereunder, and such 
amounts shall be placed to the credit of the Bureau of Standards for the 
performance of work for the department or establishment from which the 
transfer is made, including, where necessary, compensation for personal services 
in the District of Columbia and in the field. 

The appropriation, “ Maintenance, Bureau of Yards and Docks, 


1928,” as made by the act of March 2, 1927, 44 Stat. 1289, provides 
as follows: 


For the labor, materials, and supplies necessary, as determined by the 
Secretary of the Navy, for the general maintenance of the activities and prop- 
erties now or hereafter under the cognizance of the Bureau of Yards and 
Docks, including the purchase, exchange (including parts), maintenance, 
repair, and operation of passenger-carrying vehicles for the Navy Department 
(not to exceed eight in number) and the Naval Establishment not otherwise 
provided for, and including not to exceed $975,000 for clerical, inspection, 
drafting, messenger, and other classified work in the field, $7,000,000: * * * 


There is nothing in this appropriation, either in specific terms or 
by necessary implication, indicating that it is or was intended to be 
“available for scientific investigation.” ‘Therefore, it must be held 
that no part of said appropriation is available for transfer to the 
Bureau of Standards under the provision of the act of February 
24, 1927, supra. 

Accordingly, you are advised that the transfer of funds as proposed 
by the warrant is not authorized. 


(A-21207) 


VETERANS’ BUREAU—ADJUSTED COMPENSATION—LOANS TO 
VETERANS 


A loan made by a bank through error prior to the time the adjusted service 

certificate possessed a loan value may, in the absence of fraud or col- 
lusion, be redeemed, including principal plus interest from date of note, 
only in the amount of the loan value of the certificate at the time of 
redemption, upon the filing by the bank of a receipt in full or waiver of 
further claim against the United States. Where the loan value of the cer- 
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tificate does not equal or exceed the amount of the loan plus interest 
at the time of the maturity of the note, payment may be delayed by the 
Veterans’ Bureau at the request of the bank until the beginning of the 
next succeeding loan year when the loan value of the certificate will equal 
or exceed the amount of the principal of the loan plus accrued interest 
from date of the note until such delayed payment to the bank. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

January 27, 1928: 

There has been brought to my attention through the preaudit 
of accounts a voucher covering the redemption of a loan made by 
the First National Bank of New Bedford, Mass., secured by the 
adjusted service certificate of Edward F. Souza, wherein it appears 
that at the time the loan was made by the bank the certificate had 
no loan value and that the loan value of such certificate at the time 
the. note is presented for redemption does not equal or exceed the 
loan made by the bank plus accrued interest thereon. 

It appears that adjusted service certificate No. 2368780, was 
issued to Edward F. Souza on April 1, 1925, for a face value of 
$1,153; that on January 5, 1927, the veteran negotiated a loan for 
$101 with the First National Bank of New Bedford, Mass., giving 
a six months’ note therefor secured by his adjusted service certifi- 
cate; and that the veteran having defaulted on his note, it was 
presented on October 10, 1927, to the bureau for redemption. 

As the certificate was dated April 1, 1925, it should not have 


been accepted as security for a loan prior to April 1, 1927, on which 
date it would have had a loan value of $101.38. Inasmuch as a loan 
was made on said certificate in advance of the date allowed by law, 
the note and the certificate were returned by the bureau to the bank 
for an explanation, and on October 31, 1927, the bank resubmitted the 
note and certificate for redemption with the following explanation 
and statement: 


We did not intentionally make this loan and, of course, realize now that 
it Was an error on our part. 

We herewith resubmit the certificate and note, for redemption, and if you 
are only allowed to pay interest from April ist, 1927, will you kindly remit 
on that basis. 


It is understood the bureau now proposes to redeem the note 
and pay interest thereon at the rate of 6 per cent from the date 
of the note to the date of redemption. 


It was stated in decision of October 3, 1927, 7 Comp. Gen. 253, 254, 
as follows: 


* * * Jt is obvious therefore that no greater amount may be paid to a bank 


than is authorized to be loaned on the basis of the certificate. That is, the 
error of a veteran, a bank, or Government officials in negotiating a loan in excess 
of the loan value may never obligate the Government to pay a greater amount 
than is actually secured by the certificate, But it is not believed that a loan— 
otherwise proper and not tainted with fraud—in excess of the loan value of the 
certificate, negotiated through error or mistake of law, necessarily invalidates 


the loan in toto. Only the excess amount would be a “loan made in violation” 
of the controlling statute, section 503. * * * 


6752°—28——29 
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While the loan in this case need not be considered as void because 
made by the bank, through error and in the absence of fraud or 
collusion, prior to the time the adjusted service certificate used as 
security possessed a loan value, payment by the bureau, in redemption 
of the loan, of an amount in excess of the loan value of the certificate 
at the time of such payment, is not authorized. If the bank requests 
immediate settlement, its claim for the principal of the note, plus 
accrued interest from date thereof, January 5, 1927, may be finally 
settled in an amount up to the present loan value of the certificate, 
viz., $101.38, upon the filing of a receipt in full or waiver of further 
claim against the United States. 

In the case involved in decision of August 26, 1927, 7 Comp. Gen. 
148, 150, relative to a loan made prior to the time the adjusted service 
certificate possessed a loan value, it was understood that interest on 
the loan was computed from the date of the note, not from the date 
the certificate possessed a loan value, but in that case payment to the 
bank was not made until after the certificate had matured by death 
of the veteran. 

In the case here presented interest may be computed from the date 
of the note, January 5, 1927, provided the full amount of payment to 
the bank, including principal plus accrued interest, does not exceed 
the loan value of the certificate at the time the payment is made, 
which is now understood to be $101.38. The interest need not be 
computed only from April 1, 1927, as suggested by the bank, which 
is the date the adjusted service certificate first had a loan value. The 
interest is computed on the note, not on the certificate, and it would 
be only the amount of principal and interest in excess of the loan 
value of the certificate that would be considered as an unlawful pay- 
ment under section 503 of the statute. 

If the bank prefers, payment may be delayed by the bureau until 
April 1, 1928, when, it is understood, the certificate will possess a 
loan value sufficient in amount to cover the principal of the note plus 
accrued interest from the date thereof, January 5, 1927, to April 1, 
1928, and the amount of such note and interest then paid in full. 

Upon the facts now appearing, payment on the voucher as pre- 
sented is not authorized, and action on the preaudit will be taken 
accordingly. 


(A-19751) 
TRAVELING EXPENSES—JOINT—MINOR CHILDREN 


Where an employee in an authorized travel status is accompanied by his wife 
and minor children, the division of joint transportation expenses in order 
to determine the proportion properly reimbursable to the employee will be 
made on the following basis: Children under 5 years of age will not be con- 
sidered in apportioning the expenses; children 5 years of age and under 
12 years will be considered as costing one-half as much as an adult; and 
children 12 years of age or over will be considered on the same basis as 
an adult. 7 Comp. Gen. 220, modified. 
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Comptroller General McCarl to William M. Lockwood, disbursing clerk, Inter- 
state Commerce Commission, January 30, 1928: 


Reference is had to the decision to you of September 16, 1927, in 
the case of the traveling expenses of C. B. Rush, 7 Comp. Gen. 220, 
in the latter part of which decision it was stated : 

* * * As a practical solution, therefore, the division of transportation ex- 
penses should be made upon the basis generally followed by the railroads in 
this country in charging for transportation of children; that is, children under 
6 years of age will not be considered in apportioning the expenses; children 
between 6 and 12 years of age will be considered as costing one-half as much 


as an adult; and children over 12 years of age will be counted on the same 
basis as an adult person. * * * 


The attention of this office has been called to the fact that the 
railroad tariffs now in force generally fix the dividing line between 
free transportation and one-half fare at 5 years instead of 6. Ac- 
cordingly, the decision of September 16, 1927, will be amended by 
substituting the numeral 5 wherever the numeral 6 appears in that 
portion of said decision which is quoted above. This makes no 
difference in the final action on the voucher involved in that case 


and is for the purpose of correcting the typographical error as 
indicated above, 


(A-21036) 


VETERANS’ BUREAU—DISTRIBUTION OF ESTATES—PAYMENTS OF 
DEBTS 


The affidavit of the mother of a beneficiary of the Veterans’ Bureau who claims 
to have furnished room and board or services of a similar character to her 
son, a beneficiary of the Veterans’ Bureau, prior to his death, corroborated 
by the affidavits of two disinterested persons, wherein is alleged an expres- 
sion by the decedent of an intention to reimburse his mother for such serv- 
ices which had been furnished him prior to the expression of intention to 
pay, may not be considered as establishing the existence of a preexisting 
contract between the mother and son to pay for the services rendered suffi- 
cient to create a charge against the amount of war risk disability compen- 
sation due the estate of the son. Nor would an affidavit of the mother 
simply alleging “the contract was oral between my son and myself” 
establish a charge against the estate of the son for nursing services. 

If the distribution of the amount due the estate of a deceased beneficiary of the 
Veterans’ Bureau under settlement of the General Accounting Office appears 
not to have been altogether strictly in accordance with the laws of the 
domicile of the decedent with respect to certain exemptions allowed the 
widow and with respect to payment of preferred claims, the settlement will 
not be disturbed where payment has been made and accepted, in the absence 
of a protest filed against the settlement and adversely to the claims of the 


person or persons to whom the amount of the estate was distributed under 
the settlement. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
January 31, 1928: 


Consideration has been given to your letter of November 23, 1927, 
as follows: 


Notice has been received of certain disallowances by your office of claims for 
accrued compensation and insurance due estates of deceased payees, which were 
submitted by this office for certification of payment. These claims were sub- 
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mitted in accordance with the requirements of your office as set forth in Comp- 
troller Decision A 17637, dated 4-13-27, covering claims for board, care, and 
other services, which reads: 

“It is well settled in practically all jurisdictions that an executor or admin- 
istrator should not recognize the claim of a relative of the decedent who was a 
member of the same household for care or other services rendered for the dece- 
dent during his last sickness, unless there was an express contract, either 
written or oral, between the person claiming and the decedent.” 

The files of this office indicate that in each case disallowed evidence of a con- 
tract was submitted with the claim. It would appear that a different interpre- 
tation is placed on the decision by the two offices involved and that more 
definite instructions should be given. The evidence secured by this office is an 
affidavit of the claimant, which sets forth the facts that the decedent had agreed 
to pay a certain given sum at a certain given rate for the services performed or 
furnished, supported by the affidavits of two disinterested persons corroborating 
the facts as set forth in the claimant’s affidavit. 

In the case of the claim of Lucas Lopez, Cert. No. 0165176, Pre-0200118-LAW. 
for reimbursement of a grocery bill incurred during the last illness of Cristobal 
Qquendo, C-654462, it is not understood why payment was disallowed to Mr. 
Lopez and the amount due paid to the widow, since, according to the intestacy 
laws of Porto Rico, there is no exemption or allowance to the widow, and the 
bill for groceries is a debt against the estate of the decedent. 

The claim of Edna G. Westerfield, Cert. No. 0146955, Claim No. 0176227 for 
room and care furnished Arthur M. Westerfield, C-542,419, was disallowed 
and settlement made one-half to Mrs. Westerfield (widow) and one-half to the 
mother and father of the decedent. This distribution is not understood in that 
under the Civil Code of the State of California, section 690, compensation is 
exempt from execution and payable to the widow. The code further provides 
that any sum due a decedent’s estate not in excess of $2,500.00 may be paid to 
the widow after payment of funeral expenses and expenses of last illness. 

These questions are submitted with a view to obtaining an expression from 
your office on the problems involved in the distribution of these amounts, so 
that the persons entitled may receive the amounts due them with the least pos- 
sible delay and persons not entitled will not be called upon to submit worthless 
evidence procured at considerable trouble and expense to them. 


Your letter refers to four settlements made by this office which will 
be given consideration separately as follows: 

1. Adelaide C. Pretzel filed claim for $276.55, the balance of dis- 
ability compensation due the estate of her son, Alfred H. Pretzel, 
World War veteran who died August 13, 1926, $53.90 of the amount 
being claimed as reimbursement of expenses of last sickness and the 
balance on account of an unpaid bill of $250 for room and board 
furnished during the years 1924, 1925, and 1926. In settlement No. 
0163485, dated September 23, 1927, this office allowed the amount of 
$53.90 as reimbursement for expenses of last sickness, which amount 
was paid by the disbursing officer of the Veterans’ Bureau, October 
8, 1927, per check No. 109918. The remainder of the claim was dis- 
allowed for the reason that the evidence filed with the record was 
not deemed sufficient, under the decision of this office dated April 13, 
1927, 6 Comp. Gen. 667, 669, from which you quoted, to establish the 
existence of a preexisting contract between the mother and the vet- 
eran for furnishing the room and board, the evidence consisting of 
an affidavit of the mother corroborated by the affidavits of two dis- 
interested persons who apparently were intimately acquainted with 
the family life and said to be in a position to know the facts. In the 
affidavit of the mother the following statement is made: 
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And, further, deponent states that during the years 1924, 1925, and 1926, 
prior to his death in August, 1926, he was allowed at his own request during 
periods of apparently improved condition in his health to go to her home in 
order to have the comfort and solace of deponent’s company and care; that 
after his final return to the United States Hospital at Maywood, Lllinois, and 
not long before his death, said Alfred Henry Pretzel said to said deponent that 
now that he was receiving compensation from the Government he felt that 
he ought to reimburse her for expense she had been under in taking care of 
him during the times he had been at home during his illness and that he had 
figured he had been there about fifty weeks all told and that at the rate of 
five dollars per week this would amount to two hundred and fifty dollars 
($250.00) which sum he felt he owed her and that it was his intention to 
pay this amount out of his compensation as he received same from time to 
time to said deponent, but that said Alfred Henry Pretzel died before he was 
able to carry out said agreement. 

The facts in this affidavit do not show the existence of a pre- 


existing contract between the mother and son. At best, there is 
shown to have been only an expression of an intention or promise 


by the son to reimburse his mother after the services had been 
performed by the mother for love and affection without any expecta- 
tion of receiving reimbursement in money. ‘The essential elements 
of the contract are not disclosed. The expression by the decedent 
of an intention to pay for the services which the mother had ren- 
dered would not create a charge against his estate. 24 Corpus Juris, 
279, 280, citing, among other authorities, two cases decided by the 
courts of Illinois, which State was the domicile of the decedent, 
to wit, Smith v. Birdsall, 106 Ill. A. 264; Clawson v. Moore, 29 Til. 
A. 296. It is also settled that claims against the estate of a decedent 
made by near relatives for personal services require stronger proof 
to establish them than similar claims by strangers. 24 Corpus Juris, 
282, 283, citing Smith v. Birdsall, supra, involving a claim by one 
standing in loco parentis against the estate of a child. It thus 
appears that the disallowance of the mother’s claim for board and 
room in this case was correct. Accordingly, the settlement must be 
and is sustained, and payment of the balance due the estate of the 
deceased beneficiary will remain suspended pending receipt of a 
claim supported by evidence sufficient to establish the legal right 
of the claimant to the amount claimed. 

2. Edna G. Westerfield filed claim in the amount of $56, the 
balance of disability compensation due the estate of her husband, 
Arthur M. Westerfield, beneficiary of the Veterans’ Bureau, who died 
January 17, 1925, as for room and care furnished from January 1 to 
17, 1925. In the settlement of the claim no allowance was made on 
the basis of the room and care furnished: but the amount due the 
estate of the veteran was distributed, one-half to the wife (settle- 
ment No. 0146955, dated March 4, 1927, paid by the disbursing officer 
of the Veterans’ Bureau, March 21, 1927, check No. 56568), and 
one-half to the father and mother (settlement No. 0164376, dated 
October 7, 1927, and paid by the disbursing officer of the Veterans’ 
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Bureau, October 21, 1927, by checks Nos. 11590 and 11591). While 
there may be some question as to whether the distribution as thus 
made was strictly in accordance with the statutes of the State in 
which the veteran died, payment under the settlements having been 
made and accepted the settlements will not now be disturbed. 

3. Edward Veryl Herring, beneficiary of the Veterans’ Bureau, 
died December 24, 1926. There was due his estate in unpaid disa- 
bility compensation the amount $181.93, and an unpaid check for 
$100, a total of $281.93. The widow, Mrs. Marjorie Hartley Herring, 
filed claim for the entire amount due the estate, showing by receipted 
undertaker’s bill that she had paid $185 for funeral expenses over 
and above the amount of $100 authorized and paid by the Veterans’ 
Bureau under the provisions of the World War veterans’ act. It 
appeared also that she was the natural guardian of two minor chil- 
dren of the deceased veteran. The proof appearing sufficient, this 
office authorized payment of the check for $100 to the widow and 
issued settlement No. 0164279 of October 6, 1927, in her favor, for 
$181.93, the balance due the estate. Payment was made by the dis- 
bursing officer of the Veterans’ Bureau, October 21, 1927, per check 
No. 115900. 

The mother of the decedent, Mrs. Ollie Lange, also had filed 
claim in this case for $200 on account of services alleged to have 
been rendered by her in attendance on her son, the deceased bene- 
ficiary, from August 24, 1926, to December 24, 1926. This claim 
was not recognized by this office for the reason that the evidence 
submitted was not deemed sufficient under the above-cited decision 
to establish the existence of a preexisting contract between the 
mother and son for furnishing attendance or nursing. The only 
statement made by the mother is that “The contract was oral be- 
tween my son and myself.” The affidavit of the other two persons 
was merely to the effect that the mother attended her son during 
his last illness and that her statement was true to the best of their 
knowledge and belief. This evidence could not be regarded as suffi- 
cient to establish the existence of a prior contract between the mother 
and son for furnishing nursing or attendance. For additional rea- 
sons see answer to question 1, supra. Accordingly, the settlement in 
this case must be and is sustained. 

4. Cristobal Oquendo, a beneficiary of the Veterans’ Bureau, died 
November 17, 1926. There was due his estate unpaid disability 
compensation in the amount of $56.66 and unpaid check for $149, a 
total of $205.66. The widow of the veteran, Maximina Rodriguez 
Vda de Oquendo, filed claim for the entire amount, and in her 
affidavit she alleged that the decedent left a minor child dependent 
on her for support, and that there were debts against the estate in 
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the amount of $454, consisting of funeral expense and grocery bills 
which had been paid by Lucas Lopez, a cousin of the decedent. The 
Veterans’ Bureau paid Lucas Lopez the amount of $100 as funeral 
expenses, under the provisions of the World War veterans’ act. The 
unpaid check for $149 was authorized by this office to be paid to the 
widow of the veteran, and settlement No. 0165176 issued October 18, 
1927, in favor of the widow, for $56.66, the remainder due the estate, 
and payment thereof was made by the disbursing officer of the 
Veterans’ Bureau, October 28, 1927, per check No. 118650. There 
may be a quesajon whether the payment to the widow for herself and 
the minor child of the full amount due the estate was strictly in 
accordance with the laws of distribution in Porto Rico, where the 
veteran died, but in the absence of any formal protest by parties 
claiming adversely to the widow, the settlement will not now be 
disturbed. 


(A-21255) 


WITNESSES—PER DIEM FEES FOR MORE THAN ONE APPEARANCE 
ON THE SAME DAY 


A witness attending before a United States commissioner under a general 
subpena to appear and testify is entitled to only one per diem for each 
day’s attendance, but if separate subpeenas are issued in each case, the 
defendants being different, the witness is entitled to a per diem fee for 
each case in which he appears and testifies. 


Comptroller General McCarl to Samuel Purvis, United States Marshal, Feb- 

ruary 2, 1928: 

Receipt is acknowledged of your letter of January 11, 1928, sub- 
mitting, with request to be advised whether payment thereon is 
authorized, 20 vouchers covering per diem fees to Herman M. Waar 
(or Warr) as a witness before United States Commissioner W. E. 
Martin, 19 of which are for testifying on the same day, October 7, 
1927, and one on November 7, 1927. 

Section 848, Revised Statutes, provides as follows: 

For each day’s attendance in court, or before any officer pursuant to law, 
one dollar and fifty cents, and five cents a mile for going from his place of 
residence to the place of trial or hearing, and five cents a mile for returning. 
When a witness is subpoenaed in more than one cause between the same 
parties, at the same court, only one travel fee and one per diem compensation 
shall be allowed for attendance. Both shall be taxed in the case first disposed 


of, after which the per diem attendance fee alone shall be taxed in the other 
cases in the order in which they are disposed of. 


In the case of Archer v. Hartford Insurance Company, 31 Fed. 
Rep. 660, the court in construing the above section held that if a 
witness be subpoenaed in two or more cases, the parties being differ- 
ent, to attend therein before the court and testify orally or before 
any officer pursuant to law to give his deposition, and does so attend, 
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he is entitled to the witness fee prescribed by said section for each 
case in which he appeared. See also Z. E. Waterman v. Lockwood, 
128 Fed. Rep. 174; 14 Comp. Dec. 378; 24 id. 84; 3 Comp. Gen. 581. 


The fees fixed by section 848 were changed by the act of April 
26, 1926, 44 Stat. 323, which provides as follows: 


That jurors and witnesses (other than witnesses who are salaried employees 
of the Government and detained witnesses) in the United States courts, includ- 
ing the District Court of Hawaii, the District Court of Porto Rico, and the 
Supreme Court of the District of Columbia, who attend, including those attend- 
ing before United States commissioners, shall be entitled to a per diem for 
each day of actual attendance and for each day necessarily occupied in travel- 
ing to attend court, or upon the commissioner, and return homg and in addition 
mileage as hereinafter provided. 





Seo. 3. Witnesses attending in such courts, or before such commissioners, 
shall receive for each day’s attendance and for the time necessarily occupied 
in going to and returning from the same $2 and 5 cents per mile for going 
from his or her place of residence to the place of trial or hearing and 5 cents 
per mile for returning: * * * 






7 * . 











Spo. 5. All laws or parts of laws in so far as they are in conflict with the 
provisions of this act are hereby repealed. This act to be effective thirty 
days after its approval. 


This statute increases the per diem fee to $2 per day, but is not 
in conflict with that portion of section 848, Revised Statutes, supra, 
which limits witnesses to one per diem when subpcenaed in more 
than one cause between the same parties in the same court. This pro- 
vision was accordingly not repealed by the act of April 26, 1926, 
supra, and as it formed the basis for the decisions cited above it 
follows that these decisions are still controlling in the matter of 
multiple fees for witnesses subpceenaed in more than one cause 
between different parties. 

If the attendance of the witness on October 7 in the 19 separate 
cases for which fees are claimed was pursuant to 19 separate sub- 
penas he would be entitled to the prescribed fee of $2 for each case 
in which he testified on that date. No objection appears to the pay- 
ment of the voucher for one day’s per diem on November 7, 1927. 
The 20 vouchers are returned herewith and payment thereon is 
authorized, provided evidence is attached thereto to show that sepa- 
rate subpoenas were issued in each case. If separate subpoenas were 
not issued and the witness attended under a general subpeena to 
appear and testify on behalf of the United States, only one per diem 
for October 7, 1927, would be payable. 

It is noted that the name of the witness is given in the body of the 
vouchers as Waar, while the signature appears to be Warr. This 
matter should be corrected before payment is made. 
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(A-21257) 


WITNESSES—GOVERNMENT EMPLOYEES APPEARING BEFORE 
UNITED STATES COMMISSIONERS AS WITNESSES FOR GOVERN- 
MENT 


Employees of the United States who appear before United States commissioners 
as witnesses for the Government are entitled to their regular pay during 
the time they are away from their regular duties on account of said 
appearance without having the absence charged to their annual leave. 


Comptroller General McCarl to the Postmaster General, February 2, 1928: 
There has been received your letter of January 14, 1928, as 
follows: 


Communications have been received from the postmaster at Blackstone, Vir- 
ginia, reporting that on December 7, 1927, Rural Carrier W. E. Barnes of that 
office was summoned to appear before United States Commissioner Melvin 
Flegenhimer as a witness for the Government in the case of Hstelle Dagney 
ugainst the United States. The postmaster has reported that on the date men- 
tioned service was performed on the rural route by a substitute carrier. 

The postmaster requests that he be informed whether or not the rural carrier 
was entitled to special leave with pay for December 7th, as he would have been 
under section 734 of the Postal Laws and Regulations if the case had been tried 
in «a Federal court. 

A ruling from your office giving the information desired will be appreciated. 

Paragraph 3, section 45, Postal Laws and aSageeiaonn, 1924, pro- 
vides that: 

Employees serving as members on local civil-service boards during examina- 
tions or as witnesses for the Government in United States courts shall be given 
leave with full pay during necessary absence occasioned by such services. 


See also section 850, Revised Statutes. 

United States commissioners are appointed by the United States 
district courts and are in fact officers of said courts. The duties of 
said commissioners as to hearings are judicial in their nature and the 
appearance of Government employees as witnesses before the com- 
missioners in so far as the right to leave with pay is concerned may 
be considered as an appearance before the court. Accordingly, you 
are advised that the employee referred to in your submission would 
be entitled to pay on the date he appeared before the United States 
commissioner without having the absence charged to his annual leave. 


(A-21366) 
PAY—AVIATION DUTY—NATIONAL GUARD ARMORY DRILL 


An officer belonging to an Air Corps organization of the National Guard injured 
in line of duty while participating in an armory drill not properly ordered 
and not therefore entitled to aviation increase of pay for the armory drill, 
is nevertheless entitled to pay increased by 50 per cent while undergoing 
treatment in the hospital because of the injury until fit for transportation 
to his home, under the act of June 3, 1924, 43 Stat. 364 


Comptroller General McCarl to Lieut. Col. R. A. Rossberg, United States 
property and disbursing officer, Minnesota National Guard, February 2, 
1928: 

There has been received your letter of December 16, 1927, transmit- 
ting for decision field training pay roll of the One hundred and ninth 
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Squadron (Observation), Minnesota National Guard, January 17 to 
28, 1926, containing the claim of Second Lieut. William R. Nolan, 
Minnesota National Guard, for 50 per cent increase for flying pay 
for the period stated, the roll bearing notation that the basis of the 
claim is as follows: 


On flying duty as observer, participated in aerial flights Jan. 17, 1926, 3.20 
p. m., for 80 minutes. Was injured in line of duty while participating in above 
flight. Flight participated in at time of injury was duly ordered as part of 
armory drill. This officer was admitted to the station hospital, Ft. Snelling, 
Minn., on January 17, 1926, and that he was discharged therefrom January 29, 
1926, as fit for transportation to his home. 

Base pay, rental allowance, and subsistence allowance paid on voucher 481 
A/C Lt. Col. R. A. Rossberg, Dec. 1927. 


The claim is presented under section 6 of the act of March 4, 1923, 
42 Stat. 1508, as amended by section 4 of the act of June 3, 1924, 43 
Stat. 364, which provides: 


That officers, warrant officers, and enlisted men of the National Guard in- 
jured in line of duty while at encampments, maneuvers, or other exercises, or 
at service schools, under the provisions of sections 94, 97, and 99 of the national 
defense act of June 3, 1916, as amended; * * * shall be entitled, under 
such regulations as the President may prescribe, to medical and hospital 
treatment at Government expense, and to a continuation of the pay and allow- 
ances whether in money or in kind, they were receiving at the time of such 
injuries, until they are fit for transportation to their homes, and upon termi- 
nation of such medical and hospital treatment shall be entitled to transporta- 
tion to their homes at Government expense. Officers, warrant officers, and 
enlisted men of the National Guard injured in line of duty when participating 
in aerial flights prescribed under the provisions of section 92 of said national 
defense act as amended shall, under regulations prescribed as aforesaid, be 
entitled from the date such injury was sustained to the same medical and 
hospital treatment at Government expense, pay, and allowances, and trans- 
portation to their homes, as if such injury had occurred while in line of duty 
at encampments, maneuvers, or other exercises under aforementioned section 
94 of the national defense act. * * * Any person hereinbefore described, 
injured as aforesaid, who shall remain disabled for more than six months, 
shall, during the period of disability in excess of six months and until fit for 
transportation to his home, be entitled to medical and hospital treatment and 
to subsistence at Government expense, and when fit for transportation shall 
be entitled to transportation to his home at Government expense, but shall 
not during such period in excess of six months be entitled to other com- 
pensation. * * * 


It appears that the injury occurred while Lieutenant Nolan was 
participating in a flight denominated by Special Orders, No. 2, 
Thirty-fourth Division, Air Service, Minnesota National Guard, 
January 3, 1926, as a “split formation assembly,” the order provid- 
ing for drills of the organization as a whole from 8 to 10 o’clock 
each Monday evening and for instruction in-flying duties to the per- 
sonnel on flying duty as “split formation assembly” to be held 
from 8.30 o’clock a. m. to 6 o’clock evening on each day of the week, 
ending with. Sunday following the Monday on which the single 
formation of the entire organization was held. It has been held 
under the law and the regulations then in effect that split drills 
such as this did not entitle to 50 per cent increase of armory drill 
pay for flying duty, A-15757, October 1, 1926, to Capt. H. G. 
Coykendall, F. D., United States Army. But the continuation of 
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pay authorized by the act of 1923, as amended, was not the armory 
drill pay being received at the time of injury but the pay that would 
have been received had the injury occurred in line of duty while 
participating in an encampment, maneuver, or other exercise under 
section 94 of the national defense act. 

The law, section 20 of the act of June 10, 1922, as amended by 
section 6 of the act of July 2, 1926, 44 Stat. 782, has since provided 
for flights at an ordered drill “or at other times when so authorized 
by the President.” Prior to such amendment, flight training at 
improperly ordered split drills did not entitle to 50 per cent increase 
of armory drill pay; but such participation in flights as training 
supplemental to the ordered drills of an organization was a partici- 
pation in aerial flights prescribed under the provisions of section 92 
of the national denfense act, notwithstanding the officers or men 
were not entitled to flying pay therefor, and is within the act pro- 
viding for medical and hospital treatment in case of injury in line 
of duty while so participating. The pay authorized for officers 
injured in line of duty at an encampment is a continuation of the 
pay and allowances whether in money or in kind they were receiving 
at the time of such injury. An officer of the National Guard in- 
jured in line of duty while on flying duty at an encampment and 
entitled to flying pay therefor would be entitled to pay increased by 
50 per cent and under the terms of section 4 of the act of 1923, as 
amended, when incapacitated by reason of such injury, would con- 
tinue to receive the.same pay. 6 Comp. Gen. 851, 865. The purpose 
of the statute was to place officers injured in line of duty while par- 
ticipating in aerial flights in connection with armory drills in identi- 
cally the same situation with respect to pay and allowances as an 
officer injured while participating in the same duty at an encamp- 
ment. The voucher, if otherwise correct, may be paid. 


(A-21258) 


APPROPRIATIONS—SPECIFIC v. GENERAL—PURCHASE OF 
CARPETS 


The appropriation under the Treasury Department for furniture and repairs 
of same for public buildings, being made specifically available for furni- 
ture and carpets for public buildings under the control of the Treasury 
Department, precludes the use of the appropriation “ Contingent Expenses, 
Steamboat Inspection Service” for the expense of procuring carpets 
required in the offices of steamboat inspectors in such public buildings. 


Comptroller General McCarl to the Secretary of Commerce, February 3, 1928: 
I have your letter of January 13, 1928, as follows: 


The supervising inspector, Cleveland, Ohio, and the local inspectors, Evans- 
ville, Indiana, of the Steamboat Inspection Service, are in Federal buildings 
and are greatly in need of carpets for their respective offices. They have 
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appealed to the custodians of their respective buildings for the carpets, but have 
been refused upon the ground that no funds are available. 

I am informed that the Treasury Department appropriation for furniture 
and repairs of same for public buildings is the only one under the control of 
the Treasury Department which is available for the furnishing of floor cover- 
ings for Federal buildings. Inasmuch as this appropriation is insufficient to 
furnish the required carpets, it is requested that you inform the department if 
they may be purchased from the appropriation “Contingent expenses, Steam- 
boat Inspection Service, 1928.” 


The appropriation “Contingent expenses, Steamboat Inspection 
Service, 1928,” as made by the act of February 24, 1927, 44 Stat. 1205, 
provides : 

Contingent expenses: For the payment of fees to witnesses; for traveling 
and other expenses when on official business of the Supervising Inspector Gen- 
eral, Deputy Supervising Inspector General, supervising inspectors, traveling 
inspectors, local and assistant inspectors, and clerks; for instruments, furniture, 
stationery, street car fares not to exceed $25, janitor service, and every other 
thing necessary to carry into effect the provisions of title 52, Revised Statutes, 
$148,000. 

It is a well-settled rule of construction that when a specific appro- 
priation has been made for a particular purpose, such appropriation 
is exclusively available therefor and prohibits the use of an appro- 
priation more general in terms which otherwise might have been 
available to cover the expenditure but for the specific appropriation. 
4 Comp. Gen. 476; 5 id. 399, and decisions therein cited. 

The carpets here in question are desired for use in a Federal build- 
ing under the control of the Treasury Department. The act of 
January 26, 1927, 44 Stat. 1044, making appropriations for the 
Treasury Department for the fiscal year 1928, provides an appro- 
priation as follows: 

Furniture and repairs of furniture: For furniture, carpets, and repairs of 
same, for completed and occupied public buildings under the control of the 
Treasury Department, exclusive of marine hospitals, quarantine stations, mints, 
branch mints, and assay offices, and for gas and electric lighting fixtures and 
repairs of same for completed and occupied public buildings under the control 
of the Treasury Department, including marine hospitals and quarantine stations, 
but exclusive of mints, branch mints, and assay offices, and for furniture and 
carpets for public buildings and extension of public buildings in course of con- 
struction which are to remain under the custody and control of the Treasury 
Department, exclusive of marine hospitals, quarantine stations, mints, branch 
mints, and assay offices, and buildings constructed for other executive depart- 
ments or establishments of the Government, $800,000: * 

This appropriation is specifically made available for furniture and 
carpets for public buildings under the control of the Treasury De- 
partment, and the fact that funds thereunder are insufficient to fur- 
nish the desired carpets does not authorize the use of another appro- 
priation for such purchases. 

Accordingly, you are advised that the purchase of the carpets in 
question from the appropriation “Contingent expenses, Steamboat 
Inspection Service, 1928,” is not authorized. 
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(A-21234) 


BONDS—SURETY—DISBURSING OFFICERS—DATE TO BE USED FOR 
REFERENCE AND IDENTIFICATION PURPOSES 


In the preparation of requisitions for advance of funds, accounts current, 
deposit lists, etc., the date of execution of a surety bond by the surety 
will be used when reference is made thereto, and in cases ‘where the bond 
specifies an effective date other than that upon which it would otherwise 
become effective, such effective date may be stated also. The date of execu- 
tion of a bond will also be used by the General Accounting Office in the 
settlement of accounts of disbursing officers. 


Comptroller General McCarl to the Secretary of the Interior, February 4, 

1928: 

I have your letter of January 10, 1928, requesting to be advised as 
to which date should be used in referring to surety bonds in connec- 
tion with the preparation of accounts current, requisitions for funds, 
etc., that is, whether the date the bond is executed by the principal, 
the date executed by the surety, the date of approval by the head of 
the department concerned, the date approved by the Solicitor of the 
Treasury, or the date the bond is made effective. 

Ordinarily when a surety bond is to become effective upon its 
approval by the administrative office whose duty it is to pass thereon 
and by the Treasury Department, the date of the execution by the 
principal and his surety may be said to be the true date of the bond. 
It has been held in such cases that the official bond becomes binding 
from date of delivery thereof and in the absence of evidence to the 
contrary it is presumed to have been delivered on the day of its date, 
i. e., date of execution. 14 Comp. Dec. 428; 17 id. 86. In such 
cases it would appear advisable and proper to use the date of execu- 
tion by the surety for reference purposes, not only because such date 
is generally known to all concerned, but because it is the true date 
of the bond. 

In cases in which it is stipulated in the bond that it is to become 
effective at a date subsequent to the date of execution or of approval 
it would appear that the important date of the bond is that upon 
which it becomes effective. In such cases it might be proper to refer 
to the surety bond by its effective date, except for the fact that some 
confusion might arise in that there would be no uniformity in refer- 
ring to all surety bonds. Furthermore, the date of execution by 
the surety is, in all events, the date of the bond. It is the date upon 
which both principal and surety assume their obligation which may 
take effect only at a later date. Under such circumstances it would 
appear not only advantageous for the purpose of uniformity, but 
proper from a legal standpoint, to refer to a surety bond by the date 
of its execution by the surety. The using of such date will have the 
advantage not only of being known to all concerned but will express 
the true date of the bond as it appears thereon. 
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Accordingly, you are advised that in requisitions for advance of 
funds, deposit lists, accounts current, etc., the date of execution of 
the bond by the surety should be used for reference purposes. In 
cases where an effective date is specified in the bond, it would be 
proper to refer to that date also, for example, “bond of June 18, 
1927, effectivé July 1, 1927.” In the settlement of the accounts of 
disbursing officers the date of execution of the bond by the surety will 
be used by this office hereafter when reference is made thereto. 


(A-21001) 
PAY—DRILL—NAVAL RESERVE OFFICER 


Where an officer of the Naval Reserve was not regularly attached to a division 
of the Fleet Naval Reserve and has not performed the appropriate duties 
as an officer not attached to a division, he is not entitled to compensation 
under section 21 of the act of February 28, 1925, 43 Stat. 1085. 


Decision by Comtroller General McCarl, February 6, 1928: 


Lieut. (J. G.) Knute A. Johnstone, E. F., United States Naval 
Reserve, has requested review of settlement No. 0177402, dated June 
18, 1927, disallowing his claim for drill pay with Headquarters Di- 
vision, Tenth Battalion, United States Naval Reserve, from July 
1, 1925, to June 5, 1926. 


It would appear that claimant was transferred to the Fleet Naval 
Reserve July 1, 1925, pursuant to the provisions of section 1 of the 
act of February 28, 1925, 43 Stat. 1080, and that he was honorably 
discharged from such service June 5, 1926. In his affidavit executed 
October 7, 1927, he averred that in June, 1925, he was assigned to 
the Fiftieth Division, Tenth Battalion, United States Naval Reserve 
Force, by verbal orders given by Commander Clyde W. Kelly, and 
certificates of officers of that organization are to the effect that he 
attended all drills with the Fiftieth Division, United States Naval 
Reserve, during the period from July 1, 1925, to June 5, 1926. He 
is claiming pay for 51 drills under section 21 of the act of February 
28, 1925, 43 Stat. 1085, which reads as follows: 

Officers below the grade or rank of lieutenant commander and enlisted men 
of the Fleet Naval Reserve attached to a division thereof, organized under 
regulations prescribed by the Secretary of the Navy, shall receive compensation 
at the rate of one-thirtieth of the monthly base pay of their grades, ranks, 


or ratings for attending, under competent orders, each regular drill, or other 
ans 36) instraction or duty, as may be prescribed by the Secretary of the 
avy: 

For satisfactory performance of their appropriate duties under such regula- 
tions as the Secretary of the Navy may prescribe, officers above the grade or 
rank of lieutenant of the Fleet Naval Reserve shall receive compensation at 
the rate of not more than $500 a year, and officers below the grade or rank 
of lieutenant commander and enlisted men of the Fleet Naval Reserve not 
attached to a division thereof, shall receive not more than four-thirtieths ef 
the monthly base pay of their grades, ranks, or ratings, each month. 
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The Bureau of Navigation, Navy Department, reported April 13, 
1927, that claimant “was not regularly attached to a division of the 
Fleet Naval Reserve for the period 1 July, 1925, to 5 June, 1926.” 
The commanding officer of the Seventh Naval Reserve Area, Duluth, 
Minn.—the officer who it is alleged by verbal orders assigned claim- 
ant to a division—stated April 26, 1927, that claimant was not as- 
signed to any division in the seventh area for the reason that he was 
not sufficiently proficient in his rank to take over the duties of junior 
officer of a division. 

On the basis of the report of the Navy Department and of the 
officer who it is claimed assigned the claimant to a division, it must 
be held that he is not entitled to compensation under section 21 of 
the act of February 28, 1925. 

Upon review the settlement must be and is sustained. 


(A-21302) 
PAY—LONGEVITY—CADET SERVICE 


An officer of the Navy who was appointed a cadet at the Military Academy 
June 14, 1911, was discharged therefrom September 5, 1912, and after a 
period of civil life was appointed a midshipman at the Naval Academy 
May 20, 1913, graduating therefrom and being commissioned in the Navy, 
may count his service at the Military Academy under an appointment 
thereto prior to August 24, 1912, in computing his pay under section 1 of the 
act of June 10, 1922, 42 Stat. 625, but by reason of the act of March 4. 
1913, 87 Stat. 891, he may not count his service at the Naval Academy, his 
appointment thereto having been subsequent to the date of the act. 


Comptroller General McCarl to Ensign C. H. Thro, United States Navy, 

February 6, 1928: 

There has been received your letter of January 9, 1928, requesting 
decision whether Lieut. Leonard Doughty, jr., United States Navy, 
is entitled to count for pay purposes his service as a cadet in the Mili- 
tary Academy from June 14, 1911, to September 5, 1912. 

Lieutenant Doughty was appointed cadet at the West Point Mili- 
tary Academy June 14, 1911, and was discharged therefrom Sep- 
tember 5, 1912. After a period of civil life, he was appointed, 
May 20, 1913, a midshipman. Upon completion of the course of in- 
struction at the Naval Academy he was commissioned regular an 
ensign from March 30, 1917, and has since served continuously as a 
commissioned officer in the Navy. If he is entitled to ‘count his serv- 
ice at the Military Academy, he will be entitled to pay as an officer 
with over 12 years’ service from January 8, 1928. It is stated that 
he has heretofore been credited with his service as a cadet at the 
Military Academy in the computation of his length of service for 
longevity and period pay purposes. 

In the case of United States v. Morton, 112 U. S. 1, and the cases 
following that rule, United States v. Baker, 125 U. S. 646; United 
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States v. Cook, 128 U. S. 254; United States v. Watson, 130 U. S. 80, 
service of a cadet in the Military Academy or as a midshipman at the 
Naval Academy was held to be service in the Army or Navy and 
authorized to be counted in computing an officer’s longevity pay. 
The act of August 24, 1912, 37 Stat. 594, discontinued the right to 
count such service to cadets thereafter appointed to the Military 
Academy, and the act of March 4, 1913, 37 Stat. 891, as to service at 
the Naval Academy provides: 

Hereafter the service of a midshipman at the United States Naval Academy, 
or that of a cadet at the United States Military Academy, who may hereafter 
be appointed to the United States Naval Academy, or to the United States 
Military Academy, shall not be counted in computing for any purpose the 
length of service of any officer in the Navy or in the Marine Corps. 

The purpose of this act was to thereafter discontinue the rule 
stated in the Morton case, and by its terms applies to cadets appointed 
subsequent to its enactment; it does not purport to affect service at 
the academies prior to its passage. 

As Lieutenant Doughty’s service at the Military Academy under 
an appointment thereto prior to August 24, 1912, is no different than 
any other service authorized to be counted, it may properly be in- 
cluded in computing his pay under section 1 of the act of June 10, 
1922, 42 Stat. 625. He is not, of course, entitled to count his service 
ut the Naval Academy. 

You are advised accordingly. 


(A-21349) 
PRINTING AND BINDING—TABULATING CARDS 


Tabulating cards for use of the Government departments or establishments in 
the District of Columbia are required by the act of March 1, 1919, 40 Stat. 
1270, to be procured from the Government Printing Office unless it be 
established as a fact that that office can not furnish cards that can be 
satisfactorily used in the particular kind of machine for which the cards 
are required. 

Tabulating cards for the exclusive use of any field force may, by virtue of the 
order of the Joint Committee on Printing, dated June 17, 1927, be procured 
elsewhere than at the Government Printing Office, provided they can be 
more economically purchased considering the rental cost of the machine 
and the net price of the cards. 


Comptroller General McCarl to the Secretary of Commerce, February 6, 1928: 


There has béen received your letter of January 16, 1928, as follows: 


Your decision of May 28, 1927, to the Secretary of the Navy, 6 Comp, Gen. 
772, requires that all tabulating cards shall be purchased of the Government 
Printing Office except in those cases in which it may be established that the 
Government Printing Office can not furnish cards that can be satisfactorily 
used. . Since your decision, leases covering tabulating machines offered by the 
tabulating-machine companies have contained a clause to the effect that the 
rental price shall be increased by 15 per cent in all cases where the cards are 
purchased from others than the lessor. 

I am of the opinion that it was not the intent of Congress to prohibit the 
purchase of cards from the lessor if such purchases could be made more eco- 
nomically of the lessor, considering the increased rental. It is, therefore, 
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tequested that you inform the department, first, whether your decision applied 
only to machines rented for use in Washington; and, second, whether, in view 
of the increased rental which will be exacted if the cards are purchased from 
others than the lessor, the cards may be purchased of the lessor when it is more 
economical to do so, considering the cost of the cards, the increased rental of the 
machines, and the transportation of cards from Washington to the field stations 
where required. 

The decision referred to states that during the current fiscal year the cards 
may be purchased from the lessor because they were not estimated for in 
connection with appropriations for printing and binding. It is, therefore, 
assumed that since this department made no estimate for the purchase of cards 
under its appropriation for printing and binding for the current year, it may 
in any event continue to purchase from the lessor during the current fiscal year 
on a contract which was made at the beginning of the year. Your opinion on 
this point also will be appreciated. 


The act of March 1, 1919, 40 Stat. 1270, requires that on and after 
July 1, 1919, all printing, binding, and blank-book work for Con- 
gress, the Executive Office, the judiciary and every executive de- 
partment, independent office, and establishment of the Government 
shall be done at the Government Printing Office, except such classes 
of work as shall be deemed by the Joint Committee on Printing 
to be urgent or necessary to have done elsewhere than in the District 
of Columbia for the exclusive use of any field service outside of said 
District. At the time the decision of May 28, 1927, 6 Comp. Gen. 
772, was rendered, there was not in force any order of the Joint 
Committee on Printing authorizing the procurement of tabulating 


cards for field forces elsewhere than at the Government Printing 
Office. Therefore, said decision, when rendered, was equally appli- 
cable to both field and departmental services. There has since been 
issued, however, an order of the Joint Committee on Printing, dated 
June 17, 1927, as follows: 


CONGRESS OF THE UNITED STATEs, 
JOINT COMMITTEE ON PRINTING, 
Washington, June 17, 1927. 

Dear Sie: The attention of the committee has been invited to the circular 
letter of the Public Printer dated April 1, 1927, relative to tabulating cards and 
stenographers’ notebooks. 

Inasmuch as seetion 11 of the legislative appropriation act for 1920 (40 
Stat. 1270), approved March 1, 1919, requires that “all printing and binding 
shall be done at the Government Printing Office except such classes of work 
as shall be deemed by the Joint Committee on Printing to be urgent or neces- 
sary to have done elsewhere than in the District of Columbia,” please be 
advised that the resolution of the committee, adopted June 15, 1920, is hereby 
rescinded, and that, until further notice, any executive department, independent 
office, or establishment of the Government requiring tabulating cards for the 
exclusive use of any field service operating tabulating machines outside of the 
District of Columbia is authorized to purchase such cards elsewhere than at 
the Government Printing Office, provided, however, that the cards can thus 
be more economically purchased, considering the rental cost of the machine 
and the net price of the cards; but nothing in this revised regulation shall 
apply to any contract which has been awarded for cards to be used in Wash- 
ington, D. C., during the fiscal year ending June 30, 1928. 

Respectfully, 
(Signed) Epaar R. Kress, 


Vice Chairman. 
The PusLic PRINTER, 


Government Printing Office. 
6752°—28——30 
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In view of this order of the Joint Committee on Printing, the 
decision of May 28, 1927, is no longer applicable to the procurement 
of tabulating cards for the exclusive use of field forces and such 
cards may, therefore, be procured as authorized by the order of the 
Joint Committee on Printing. 

The requirements of the act of March 1, 1919, supra, as to printing 
for use within the District of Columbia are, however, absolute and 
permit of no exception based upon questions of economy only. If, 
therefore, the Government Printing Office can supply satisfactory 
tabulating cards upon requisition of the respective departments or 
establishments, there is no alternative under existing law but to pro- 
cure them from the Government Printing Office, notwithstanding 
that said procurement may result in a higher rental for the tabulat- 
ing machines. As pointed out in my decision of May 28, 1927, if it 
can be established as a fact that the Government Printing Office can 
not furnish cards that can be satisfactorily used in the particular kind 
of machine for which the cards are required, the necessary cards for 
the satisfactory operation of such machines may be obtained other- 
wise. 

With respect to the last paragraph of your submission, stating that 
the appropriation for printing and binding for your department 
for the fiscal year 1998 did not include any estimate for tabulating 
cards, you are informed that the decision in 6 Comp. Gen. 772 did 
not, as you apparently assume, authorize the use of the 1928 appro- 
priation of the Navy Department for the purchase of supplies to pay 
for tabulating cards purchased from the lessors of the tabulating 
machines in all cases. While the last paragraph of that decision 
authorized the use of the supply appropriation instead of the print- 
ing and binding appropriation for procuring tabulating cards for the 
fiscal year 1928, it did not modify the requirements of the decision as 
to the source from which the cards might be obtained. 

Answering your last question specifically, I have to advise that 
while you may, ‘under the circumstances, continue to charge the cost 
of tabulating cards for the fiscal year 1928 to an appropriation the 
estimates for which included an estimate for tabulating cards, instead 
of charging the cost of such cards to the printing and binding appro- 
priation, such cards must be procured from the Government Printing 
Office if they are for use in the District of Columbia, unless the par- 
ticular contracts were entered into prior to May 28, 1927, or unless 
the Government Printing Office can not furnish satisfactory cards 
as indicated above. 
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(A-20049) 


PUBLIC PROPERTY — DAMAGES— RESPONSIBILITY OF ARMY EN- 
LISTED MAN—EFFECT OF COURT-MARTIAL PROCEEDINGS 


The acquittal by an Army court-martial of an enlisted man on charges under 
the eighty-third article of war of the offense of having through neglect 
suffered military property of the United States to be damaged is not conclu- 
sive of his liability to pay for the damage where his responsibility therefor 
is determined by the approved findings of a surveying officer under the 
provisions of section 1303, Revised Statutes, the act of August 29, 1916, 39 
Stat. 635, and Army Regulations pursuant thereto. 


Decision by Comptroller General McCarl, February 8, 1928: 

George J. Bruns, corporal, Second Observation Squadron, Air 
Corps, United States Army, has requested review of settlement No. 
0157514, dated April 2, 1927, whereby there was disallowed his claim 
for refund of the amount deducted from his pay upon discharge May 
18, 1926, as private, D. E. M. L., Stanford University, Calif., on 
account of a charge of $83.33 assessed against him by the approved 
findings of an Army surveying officer as his share of the damages to a 
Government-owned automobile, for the wreck of which he was found 
jointly responsible. 

It appears that on the morning of February 14, 1926, between 5 
and 6 o’clock, while Bruns, then a private, was on guard duty at 
Stanford University, the automobile in question, a Dodge touring 
car, was, without authority, removed from its garage near the guard- 
house by certain soldiers and civilians for the purpose of taking 
some of their number to their homes following an all-night drinking 
party which had ended at the guardhouse in the early morning. 
While being so used the car left the road about a mile and a half from 
the garage, turned over, and was wrecked. The statements of the 
various persons concerned are in conflict as to whether Bruns, the 
guard, gave the garage key to a member of the party or whether it 
was taken with or without his knowledge from the guardhouse table, 
and as to the extent that Bruns was actually implicated in or had 
knowledge of the unauthorized removal of the automobile. It does 
appear, however, that he was not actually present when the car was 
taken, but had gone to build a fire in the detachment kitchen, which 
was about 75 yards distant from the garage. 

The report of the surveying officer appointed to determine the 
amount of damage to the automobile and to fix the responsibility 
therefor was approved March 16, 1926, and it was directed that 
the damages, fixed at $250, should be assessed equally among the 
three enlisted men, including Bruns, therein named. On April 
23, 1926, Bruns was tried before a special court-martial for viola- 
tion of the eighty-third article of war under the following speci- 
fication : 


In that Private George J. Bruns, D. EB. M. L. (6524935), Stanford Uni 
versity, California, did at Stanford University, California, on or about Febru- 
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ary 14, 1926, through neglect suffer one (1) Dodge touring car, at the value 
of twelve hundred and fifty dollars ($1,250.00), military property of the 
United States, to be damaged by collision. 


He was found not guilty of the specification and charge and was 
acquitted by the court. He now contends that the findings of the 
court-martial are conclusive as to his responsibility for the damage 
in question, and that, therefore, the deduction from his pay of any 
amount on account of such damage was without authority of law. 

The eighty-third article of war, act of June 4, 1920, 41 Stat. 804, 
provides: 


Any person subject to military law who willfully or through neglect suffers 
to be lost, spoiled, damaged, or wrongfully disposed of any military property 
belonging to the United States shall make good the loss or damage and suffer 
such punishment as a court-martial may direct. 


If this were the only provision of law for charging an enlisted 
man with the value of Government property for the loss or damage 
of which he is found responsible, claimant’s contentions with respect 
to the effect of the findings of the court-martial would require more 
careful consideration. But even then there would be for considera- 
tion the highly technical nature of court-martial proceedings, the 
fundamental difference between the degree of proof required to 
support a criminal conviction and to fix a civil liability for money 
damages, and the fact that the eighty-third article of war is pri- 
marily punitive in its purpose and that a court-martial convened 
to try charges of its violation is for the purpose, the same as other 
courts-martial, of enforcing military discipline and not to determine 
questions of civil liability. Dig. Op. J. A. G. Army, 1912, p. 869. 
In this connection see also Winthrop’s Military Law and Precedents, 
page 559, reprint of 1920, for a discussion of the criminal significance 
of the term “through neglect” as used in the former fifteenth article 
of war, section 1342, Revised Statutes, an article similar in wording 
to the present eighty-third article of war. 

However, it is not every case of loss of or damage to Government 
property, for which a person in the military service may be found 
pecuniarily liable, that is cognizable as a court-martial offense, and 
there exists sufficient authority of law, irrespective of the eighty-third 
article of war, for the deduction here in question. 

Section 1303, Revised Statutes, provides: 


The cost of repairs or damages done to arms, equipments, or implements, 
shall be deducted from the pay of any officer or soldier in whose care or use 
the same were when such damages occurred, if said damages were occasioned 
by the abuse or negligence of said officer or soldier. 


It is obvious that the “abuse or negligence” here specified as 
sufficient reason or justification for deduction from the pay of an 
officer or soldier for the damage occasioned to Government property 
thereby, may be of a lesser or different character than the offense of 
“willfully, or through neglect” suffering to be lost, etc., made a 
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punishable offense under the eighty-third article of war, and that an 
acquittal of charges under such article would not be conclusive as to 
the person’s pecuniary liability under section 1303, Revised Statutes. 

Furthermore, the act of August 29, 1916, 39 Stat. 635, provides: 


That hereafter the accounting for Army supplies or property and the fixing 
of responsibility therefor shall be according to such regulations as may be 
prescribed by the Secretary of War. 


Army Regulations 35-6640, August 5, 1925, are in part as follows: 


2. Loss or damage chargeable to officers or enlisted men—a. General.—If 
any article of public property is lost or damaged by the fault or neglect of any 
officer or enlisted man, he will be required to pay the value thereof, or the cost 
of repairs, in such amount as may be determined by a survey of the property, if 
necessary. * * * 

oe + * a . +. + 

(2) The amount charged against an enlisted man on the pay roll on account 
of loss or damage of, or repairs to, public property will not exceed the value 
of the article, or the cost of repair, and such a charge will be made only on 
conclusive proof. 

(3) The enlisted man will be informed at the time of signing the pay roll 
that his signature will be regarded as an acknowledgment of the justice of the 
charge. He will also be advised of his right to demand a survey and that the 
approved recommendation of the surveying officer will be final. 


This regulation, based as it is on statutory provisions, has the effect 
of law and is sufficient authority for the fixing of responsibility for 
damages to public property and the deduction of the amount of such 
damages from the pay of the persons found responsible. 15 Comp. 
Dec. 491. It is clear, therefore, that irrespective of the result of the 
proceedings under the eighty-third article of war, there was ample 
authority under the statutes and regulations issued pursuant thereto, 
for the administrative determination, entirely independent of the 
court-martial findings, of the responsibility of the claimant for the 
damage to the Government property in question and for the deduction 
of the amount of such damages from his pay. It is well settled, also, 
that the accounting officers will not question the correctness of such 
administrative determinations as to the amount of loss or damage 
to Government property and the persons responsible therefor, in the 
absence of a clear showing of such irregularity or gross error as 
would invalidate the proceedings. There is no evidence of such 
irregularity or error in the present case. 

Relative to the basis of the charge against the claimant the Chief 
of Finance, United States Army, reported October 19, 1927, in part 
as follows: 


2. The charge raised against Pvt. Bruns in this case is based upon the report 
of the surveying officer, whose findings state that Pvt. Bruns allowed Pyvts. Miller 
and Titus to obtain possession of the key to the garage and take the car. Since 
Pvt. Bruns was on duty as guard at the time, his failure to prevent unauthorized 
use of the key to the garage and the car stored therein is held to be a violation 
of his duty with respect to the property in question. The finding of the sur- 
veying officer is evidently based upon the testimony of Pvt. Miller, copy inclosed 
herewith, who has stated that Pvt. Bruns gave him the key to the garage fol- 
lowing a consultation between Bruns and Miller as to how Benson and the girl 








470 DECISIONS OF THE COMPTROLLER GENERAL 


















could be gotten home. In the surveying officer’s supplemental report contained 
in ninth indorsement, dated February 24, 1927, copy inclosed, the surveying 
officer indicates that he is convinced that Bruns actually gave Miller the key 
to the garage. It is noted that Bruns denied this fact and claims that he was 
building a fire in the kitchen stove at the time the car was taken from the 
garage. The surveying officer, however, after interviewing the several witnesses 
personally and investigating matters at the source, has accepted as a fact the 
statement of Pvt. Miller, and after careful review of the papers at hand this 
office is disinclined to set aside the surveying officer’s findings as erroneous 
without more substantial proof than that so far furnished by the claimant in 
this case. 


Claimant’s responsibility for the damage having been administra- 
tively determined in accordance with the law and regulations, and the 
charge not having been removed by any authority vested with that 


power, refund of the amount deducted from his pay for such damages 
is not authorized. 


Upon review the settlement must be and is sustained. 


(A-20699) 


























DRAFTS—STOP-PAYMENT ORDERS—POSTMASTERS, DEFAULTING 


Stop-payment orders against drafts drawn by a postmaster whose office is being 
investigated and who is subsequently found to have embezzled large sums 
of public money may not be withdrawn where the holder bank has notice 
of the investigation and of a probable shortage in the accounts. 


Comptroller General McCarl to the Postmaster General, February 8, 1928: 

There has been received your request dated January 14, 1928, for 
decision whether you may withdraw stop payment orders against 
drafts drawn by L. F. Randall, formerly postmaster, Hialeah, Fla., 
for $5,000 against the postmaster at Jacksonville, Fla., and for $3,500 
against the Treasurer of the United States, and negotiated by the 
former postmaster to the First State Bank of Hialeah, under a 
statement of facts which may be epitomized as follows: 

Post-office inspectors appeared at the Hialeah post office on June 
15, 1927, to make an inspection because of suspected shortages in the 
accounts of the postmaster and before making their investigations 
they requested the vice president of the First State Bank, with which 
the postmaster appears to have carried his official accounts, for a 
statement of the balances of the accounts. The inspectors report 
that at this time they advised the vice president there was a probabil- 
ity of a large shortage existing in the postmaster’s accounts, and that 
on June 16, they advised the bank that it was their intention to request 
authority to displace the postmaster. The receipt of such advices is 
denied by officials of the bank. 

The inspectors continued the investigations and before the close 
of the evening’s work on June 16 they had found a shortage of 
$48,718.30 in the accounts of the postmaster. After the inspection 
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commenced on June 15 the postmaster deposited with the First State 
Bank a draft for $5,000, drawn by him on the postmaster at Jackson- 
ville, Fla., and a draft for $3,500, drawn by him on the Treasurer of 
the United States, and the next morning, with the opening of the 
bank for business, the postmaster appeared and drew a check against 
his official accounts for $4,034 with a notation on the check that it 
was for the balance of personal funds and received payment thereof 
in cash. He was arrested and placed under an appearance bond of 
$25,000 but departed for parts unknown and was rearrested in Los 
Angeles, Calif., brought back to Florida, subsequently pleaded guilty 
to embezzlement of public money, and was sentenced for five years in 
the Federal Penitentiary, Atlanta, Ga. 

There appears at this time a shortage of approximately $74,229.21. 
Post-office inspectors entered a stop-payment order against both of 
the drafts for $5,000 and $3,500, respectively, and they have not been 
paid. The First State Bank of Hialeah is claiming payment thereof 
on the ground that it accepted the drafts from the postmaster in 
the regular course of business and that they constitute valid obliga- 
tions of the United States. 

Aside from the fact that the United States appears to be holding 
two certified checks in the sum of $934 and $1,100, respectively, 
which the bank has refused to pay, it is clear that you are not author- 
ized to withdraw the stop-payment orders against the two drafts for 
$3,500 and $5,000 respectively. The drafts were drawn by Randall 
at the time the inspectors were in his office and the bank officials 
not only had notice of the inspection in progress but of the prob- 
ability of a large shortage in the accounts. These facts, coupled with 
the further fact that the bank did not notify the inspectors until 
June 18 of the withdrawal of $4,034 in cash, raise a serious question 
as to whether the drafts were accepted in regular course of business 
and without notice of any defects therein. In any event the post- 
master was acting outside of the scope of his authority as postmaster 
in drawing the drafts when he knew that he was largely indebted 
to the United States for moneys embezzled, and it is well settled that 
even a bona fide purchaser for value of a check is charged with knowl- 
edge that payment is subject to the existence of sufficient funds on 
deposit to meet it. The rule is cited in National Loan and Exchange 
Bank of Columbia v. Lachovitz, 39 A. L. R. 1237, where a holder for 
value of a check had presented it to the bank and received payment 
thereon, and the bank had sued for return of the payment on the 
ground that a stop-payment order had been issued against the check. 
The court said: 

As to the defense of purchaser for value: Mr. Lachovitz took the check 


charged with the knowledge that its payment was subject to two conditions— 
that there should be sufficient funds, and that there should not be a stop order. 
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When it was first presented there were not sufficient funds, and before it was 
paid the bank had received a stop notice. For neither of these things was the 
bank responsible. It had done nothing to indicate that the check was good 
or would be paid. 


When the bank accepted these drafts as cash items and permitted 
the postmaster to receive funds from the bank pending the collection 
of the checks or drafts, it did so at its own risk. The Government 
had a legal right to stop payment of the checks when it was discov- 
ered that the postmaster was largely indebted to the United States, 
and the stop-payment orders may not be withdrawn. 


(A-21325) 





PUBLIC BUILDINGS—CONTRIBUTIONS TOWARD THE 
CONSTRUCTION OF 







































Under joint resolution of June 7, 1924, 43 Stat. 665, authorizing an appropria- 
tion of $150,000 as a part contribution to the erection of a memorial build- 
ing to the women of the World War, and providing that the amount so 
appropriated should not be expended until there should be raised by private 
subscriptions an additional amount of $150,000, the entering into of a con- 
tract for the construction of the memorial building at a cost of $496,000 
is not in violation of law when the aggregate of contributed funds and the 
appropriation made for the purpose are sufficient to cover, and the law au- 
thorizing the erection of the memorial provides that the building with equip- 
ment should cost not less than $300,000. 


As the law authorizing the erection of a memorial building to the women of 
the World War provides that the expenditures for such building should 
be made under the direction of a commission therein designated, there 
should be placed under the administrative control of said commission, be- 
fore a contract for the erection of the building is entered into, contributed 
funds, including such as are represented by securities, sufficient in amount 
to cover, together with the appropriated money, the entire cost of the build- 
ing, including its complete equipment, the funds contributed and the appro- 
priated moneys to be disbursed and accounted for as Government funds. 


Comptroller General McCarl to the Director of Public Buildings and Public 
Parks of the National Capital, February 13, 1928: 


I have your letter of January 19, 1928, as follows: 


The act approved March 4, 1925, Public No. 631, 68th Congress, to supply 
deficiencies and to provide supplemental appropriations for the fiscal years 
ending June 30, 1925, and June 80, 1926, appropriated the sum of $150,000 for a 
part contribution to the erection of a memorial building to the women of the 
World War under the provisions of Public Resolution No. 27, 68th Congress, 
approved June 7, 1924. In accordance with the requirements of this act, there 
is inclosed herewith certificate executed by the vice president of the American 
Security and Trust Company pursuant to the resolution of the memorial fund 
committee, certifying that there are on hand securities and cash in the amount 
of $374,529.75 ; $145,000 of the funds appropriated by the act approved March 4, 
1925, is unobligated. 

Under date of December 1, 1927, bids were opened in this office for the erec- 
tion of the memorial building in accordance with plans and specifications, the 
bid of Charles H. Tompkins Company ($496,000) being the lowest received. It 
is evident from the inclosed certificate of the treasurer of the memorial fund 
committee that together with the balance of the United States appropriation, 
sufficient funds are on hand to cover the obligations that will be incurred by 
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accepting the aforesaid bid in accordance with the provisions of section 12, 
title 41 of the United States Code. Confirmation of this view is requested, 
and an early reply will be very much appreciated. 


The joint resolution of June 7, 1924, 43 Stat. 665, authorized the 
appropriation of $150,000 as a part contribution to the erection of 
the memorial and provided that the building should cost not less 
than $300,000; that the money authorized to be appropriated should 
not be expended until there should be raised by private subscriptions 
an additional sum of $150,000; and, further, that the appropriation 
should not be used until the plan of the proposed building should 
have been approved by a commission consisting of the president of 
the American Red Cross, the Secretary of War, the chairman of the 
Senate Committee on the Library, the chairman of the House Com- 
mittee on the Library, and a representative of the central committee 
of the American Red Cross. 

Section 4 of the resolution provides that— 


The expenditures for said memorial building shall be made under the direc- 
tion of a commission consisting of the chairman of the Senate Committee on 
the Library and the chairman of the House Committee on the Library * * * 


In view of this provision, and the fact that the appropriation as 
made in the act of March 4, 1925, 43 Stat. 1314, to carry out the 
provisions of the resolution, is made under the heading “ Legislative,” 
your duty or authority to act in the matter is not apparent. How- 
ever, it will be assumed for the purposes of this decision that your 
submission of the matter is by direction of the commission referred 
to in the second paragraph of section 4 of the said joint resolution. 

The certificate of the treasurer of the memorial fund committee, 
forwarded with your letter, shows that there is on hand $224,529.75, 
consisting mostly of money invested in bonds of public carriers for 
which a premium of $2,851.26 has been paid over and above the par 
value of the bonds. In addition to this amount, the certificate also 
shows that United States Liberty bonds to the par value of $50,000 
have been deposited with the treasurer of the memorial fund com- 
mittee in trust to be used only and to the extent it is needed in con- 
nection with the carrying out of the contract contemplated to be 
entered into for the erection of the memorial building and to be 
reimbursed if private contributions are received. While it would 
appear that this $50,000 was not derived from funds raised by pri- 
vate subscription for purposes of the-memorial, it is understood from 
the submission that a sum of more than $150,000 has been so raised. 
As said amount is all that the law required to be raised by private 
subscription as a prerequisite to the use of the $150,000 appropriated 
for the project, and as the aggregate amount now in the hands of 
the treasurer of the memorial fund committee of the American 
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National Red Cross, available for use in the construction of the 
memorial, is approximately $374,000, which amount, together with 
the sum of $145,000, unexpended balance of the appropriation of 
$150,000 made by the act of March 4, 1925, 43 Stat. 1314, brings the 
total amount of funds available for the construction and equipment 
of the building to over $519,000, the making of a contract for the 
construction of the memorial at a cost of $496,000 will not violate 
the provisions of section 3733, Revised Statutes, prohibiting the 
entering into contracts for the erection, etc., of public buildings to 
bind the Government to pay a larger sum than that appropriated for 
the specific purpose, provided, that, before the proposed contract is 
entered into, there be placed under the administrative control of the 
commission, consisting of the chairman of the Senate Committee on 
the Library and the chairman of the House Committee on the Li- 
brary, funds, including so much of the contributed fund as may be 
represented by securities, sufficient in amount to cover the entire 
cost of the building, including the complete equipment thereof, said 
funds, including the contributed as well as the appropriated money, 
to be disbursed and accounted for as Government funds. 
The question submitted is answered accordingly. 


(A-21448) 


WINDOW SHADES AND AWNINGS—PURCHASE OF, BY TREASURY 
DEPARTMENT 


The appropriation made by the act of December 22, 1927, 45 Stat. 34, for com- 
pletion of the construction of two additional stories to the Liberty Loan 
Building is not available for the procuring and installation of window 
shades and awnings in such building. (Distinguished by 7 Comp. Gen. 619.) 

As window shades and awnings are provided for in the contingent appropria- 
tion of the Treasury Department, the use of any appropriation under the 
control of the Supervising Architect for their purchase and installation in 
the Liberty Loan Building is prohibited by the act of August 23, 1912, 
87 Stat. 414. 


Comptroller General McCarl to the Secretary of the Treasury, February 13, 
1928: 


I have your letter of January 20, 1928, as follows: 


In the act making appropriations to supply deficiencies in certain appropria- 
tions for the fiscal year ending June 30, 1928, etc., dated December 22, 1927, 
there is included an item: 

“ Liberty Loan Building: For completion of the construction of two additional 
stories, $125,000,” and contract has been let for the completion of this building. 

Incident to the completion of the building for occupancy it will be necessary 
to install window shades and awnings for the windows. Ordinarily the con- 
tingent appropriations under the administrative control of the chief clerk of 
the Treasury Department would be used for purchasing window shades and 
awnings for the Treasury Building, Annex No. 1, the Liberty Loan Building, 
the Butler Building, and the Auditor’s Building. However, no provision was 
made when the estimates were prepared for the current year’s appropriation 
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under the caption, “ Miscellaneous items,” to care for an outlay of some $3,500 
to equip the two additional stories now being provided on the Liberty Loan 
Building. 

Because shades and awnings are needed to complete the two additional 
stories ready for occupancy, your decision is requested as to whether or not 
the special appropriation for the completion of the construction of the two addi- 
tional stories is available for this purpose, and if not, what other appropriation 
under the control of the Office of the Supervising Architect is available for the 
purchase and installation of the window shades and awnings in question. 


The appropriation made by the act of December 22, 1927, was for 
completion of construction of two additional stories to the Liberty 
Loan Building and it is a well settled rule that the appropriation for 
the construction of a building is available only for the cost of con- 
struction proper and for equipment and fixtures permanently at- 
tached to the building and so essentially a part thereof that the 
removal of the same might cause substantial damage to the building. 
26 Comp. Dec. 111. 

Window shades and awnings are not under the law to be considered 
in such category. They may be installed and removed as may be 
found necessary without affecting the building in which they are 
placed. They can not, therefore, be considered as part of the con- 
struction of the building, and the cost thereof may not legally be 
charged to the appropriation made for the construction of the build- 
ing unless specific provision therefor be made in such appropriation. 

Accordingly, you are advised that the special appropriation for 
the completion of the construction of the two additional stories in 
the Liberty Loan Building is not available for the purchase and in- 
stallation of the window shades and awnings in question. 

With respect to your further question as to what appropriation 
under the administrative control of the supervising architect is avail- 
able for the purpose, your attention is invited to the provisions of 
the act of August 23, 1912, 37 Stat. 414, prohibiting the purchase of 
any article for use in any office or bureau in any executive department 
in Washington from any other fund, when such article could be 
purchased out of the appropriations made for the regular contingent 
funds of such department or of its offices or bureaus. 

Where an article, the purchase of which is contemplated, is of a 
class authorized to be purchased under a contingent appropriation, 
the fact that said appropriation is inadequate for its purchase or 
that the purchase of the article was not in contemplation at the time 
the estimate for the contingent appropriation was submitted, can 
not operate to exempt the purchase from the inhibition of the 
act of 1912, supra. Accordingly, it must be held that there is no 
appropriation under the administrative control of the Supervising 
Architect available for the proposed expenditures. 
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(A-21226) 
GRATUITIES—SIX MONTHS’ DEATH—ARMY OFFICER 


Where an officer of the Air Corps of the Army, holding a pilot’s rating and 
assigned to flying duty, dies, without making any flights during the three 
months succeeding the quarter in which he last complied with the flying 
requirements, his rate of pay for the payment of six months’ death gratuity 
is inclusive of the increased pay for flying, although no flying pay accrued 
to him on the date of his death. 17 Comp. Dec. 828, distinguished. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

February 14, 1928: 

There has been received your letter of January 7, 1928, submitting 
voucher in favor of Dixie Milling Sherman, widow of the late Maj. 
William C. Sherman, Air Corps, United States Army, who died while 
on the active list of the Army, November 22, 1927, for $1,012.50, an 
amount equal to six months’ flying pay at the rate received by the 
deceased. The claim is presented under the act of December 17, 
1919, 41 Stat. 367. It is stated that an amount equal to six months’ 
base pay and longevity pay, $2,025, has been paid the widow. The 
papers submitted show that Major Sherman at the date of his death 
was and had been continuously assigned to flying duty from July 1, 
1922; that for the quarter ended October 31, 1927, he made 33 flights 
of 9 hours and 30 minutes duration, but that for the month of 
November, 1927, he had made no flights. At the date of death, under 
the terms of the law and the Executive order issued pursuant thereto, 
he was not entitled to be paid flying pay unless and until he had 
complied with the flying requirements, and there having been no com- 
pliance therewith during the 22 days of November prior to his death, 
flying pay is not due as a part of the arrears of pay due the estate 
of the late officer. 

The act of December 17, 1919, 41 Stat. 367, provides: 


That hereafter, immediately upon official notification of the death from 
wounds or disease, not the result of his own misconduct, of any officer or 
enlisted man on the active list of the Regular Army or on the retired list when 
on active duty, the Quartermaster General of the Army shall cause to be paid 
to the widow * * * an amount equal to six months’ pay at the rate re- 
ceived by such officer or enlisted man at the date of his death. * * * 


Under statutes worded similar to the foregoing, it was held, 14 
Comp. Dec. 851 and 882, 21 id. 848, that the six months’ pay included 
compensation of every kind and character to which the deceased was 
entitled at the date of his death and which is “ pay ” as distinguished 
from allowances, including flying pay. The pay actually accruing 
to an officer or enlisted man at the date of his death seems to have 
been the determining factor as, in the case of an enlisted man, con- 
tinuously detailed to extra duty, who, by reason of illness immediately 
prior to his death, performed no duty, it was held the amount equal 
to six months’ pay should not include extra duty pay. 17 Comp. Dec. 
828. The status there involved was not as in the instant matter. The 
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pay there considered was earned or not earned with the passing of 
each day, was payable only for the actual performance of extra duty 
and if the extra duty was not performed, the pay authorized therefor 
was not for that day a part of the rate of pay received by the deceased 
at the date of his death. 

Flying pay is an addition to pay proper and is payable pursuant 
to law and regulations, only after the performance of the flights pre- 
scribed by regulations; but an interpretation of the laws and regula- 
tions applicable suggest, nevertheless, flying pay may be a part of the 
rate of pay of an officer or enlisted man holding a pilot’s rating and 
continuously assigned to flying duty, notwithstanding he does not, 
during the month or quarter in which his death occurs, perform flights 
entitling him to the additional pay for flying on the date of his death. 

Section 13 (a) of the national defense act as amended by section 2 
of the act of July 2, 1926, 44 Stat. 781, provides: 


There is hereby created an Air Corps * * *: Provided, That the Chief 
of the Air Corps, at least two brigadier generals, and at least 90 per centum of 
the officers in each grade below that of brigadier general shall be flying officers: 

* * * Provided further, That any officer who is specifically recommended 
by the Secretary of War because of special qualifications other than as a flyer 
may be detailed to the Air Corps for a period longer than one year, or may be 
permanently commissioned in the Air Corps, but such officers, together with 
those flying officers who shall have become disqualified for flying, shall not be 
included among the 90 per centum of flying officers: And provided further, 
* * * Wherever used in this Act a flying officer in time of peace is defined 
as one who has received an aeronautical rating as a pilot of service types of 
aircraft: Provided, That all officers of the Air Corps now holding any rating as 
a pilot shall be considered as flying officers within the meaning of this act 
° *. Officers and enlisted men of the Army shall receive an increase of 
50 per centum of their pay when by orders of competent authority they are 
required to participate regularly and frequently in aerial flights, and when in 
consequence of such orders they do participate in regular and frequent aerial 
flights as defined by such Executive orders as has heretofore been, or may 
hereafter be, promulgated by the President: * * * 


The Executive order of March 10, 1927, provides, paragraphs 2 
and 10: 


2. Each officer or warrant officer who is a qualified aircraft pilot and 
who is not unfit for duties as such, and who is commissioned in, or duly assigned 
or attached to the Air Corps of the Army, * * * including those assigned 
to special, administrative, or school duties, shall be required to participate 
regularly and frequently in aerial flights; orders requiring such flights shall 
be issued by the Chief of Air Corps for the Army, * * * and such orders 
shall remain in force for the entire period of such commission, assignment, 
or attachment, except as hereinafter provided in paragraph 12. 

10. For personnel of the Army, * * * who are required by competent 
authority to participate regularly and | frequently in aerial flights, the following 
requirements are prescribed: * 

(a) During one calendar cesitte ~ flights totaling at least 3 hours, or in 
lieu thereof to be in the air a total of 4 hours. 

(b) During 2 consecutive calendar months, when the requirements of sub- 
paragraph (a) above have not been met. 20 flights totaling at least 6 hours, or 
in lieu thereof to be in the air a total of 8 hours. 

(c) During 3 consecutive calendar months, when the requirements of sub- 
paragraph (b) above have not been met. 30 flights totaling at least 9 hours, 
or in lieu thereof to be in the air a total of 12 hours. 
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Paragraph 12 of the Executive order provides for suspensions from 
flying and is not applicable here. The purpose of the last quoted law 
is to establish an Air Corps consisting of 90 per cent flying officers. 
The deceased in this case was one of the number composing the 90 
per cent. He had been continuously on flying duty from prior to 
July 1, 1922, to the date of his death. He was under orders to parti- 
cipate regularly and frequently in aerial flights. Culver v. United 
States, 271 U. S. 315. An examination of the records shows that 
during the 12 months ended October 31, 1927, he had made the re- 
quired flights during the entire year. Under the terms of the regu- 
lations, he was permitted until January 31, 1928, to comply with 
the flying requirements for the 3 months’ period commencing Novem- 
ber 1, 1927. In these circumstances, certainly colloquially, at any 
time before the expiration of these three months the decreased officer’s 
rate of pay was his base and longevity pay increased by 50 per cent. 

The act of 1919 fixes the amount payable to the widow as one 
equal to six months’ pay “at the rate received by such officer or en- 
listed man at the date of his death.” As officers are required to be 
paid monthly, section 1268, Revised Statutes, and section 1189, Re- 
vised Statutes, requires that the Army be paid in such manner that 
the arrears shall at no time exceed two months if avoidable, obviously 
the act of 1919 does not contemplate the daily payment of pay to es- 
tablish the rate of pay received; and was intended to include the rate 
of pay which the officer by virtue of his rank, length of service, 
assignment and duty status was entitled to receive. This is the rate 
of pay received by the officer at the date of his death, notwithstanding 
the full amount of the rate of pay was not payable on date of death 
because of failure to perform the conditions precedent to the pay- 
ment of some part of it if at the time of death the period had not 
expired during which such condition precedent could have been per- 
formed to entitle to payment of the full rate of pay authorized by 
his assignment and status. It is accordingly concluded that the rate 
of pay of Major Sherman at the date of his death was inclusive of 
flying pay. The voucher, if otherwise correct, may be paid. 


(A-21379) 


ACCOUNTING—SPECIAL FUNDS—AMOUNTS DUE DECEASED 
EMPLOYEES 







Money due from the United States to a deceased employee may not be paid to 
the tax commissioner of a State to escheat to the State. Where no heirs, 
next of kin, or creditors are known to exist, the money will remain in the 
Treasury. 
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Where, in “addition to salary, there are due the estate of a deceased employee 
of the Interior Department proceeds of the effects left by him at time of 
death, the balance due the estate, whether for salary or otherwise, after 
paying funeral expenses, etc., is properly for disposition by placing the 
same to the credit of a special fund in the Treasury established for the 


purpose under the title “ Effects of Deceased Employees, Interior Depart- 
ment.” 


Comptroller General McCarl to the Secretary of the Interior, February 15, 

1928: 

I have your letter of January 10, 1928, relative to the disposition 
of $131.11 belonging to the estate of John Larson, deceased, a former 
employee of the Bureau of Reclamation, who died July 7, 1926, at 
Cle Elum, Wash., concerning which you recommended that there 
be paid from such funds to the undertaker who furnished the burial 
service a balance due of $45, and that the balance of $86.11 be re- 
mitted to the State board of tax commissioners at Olympia, Wash., 
for disposition as required by State laws, which, you state, provide, 
as to disposition of estates, that if there is no widow or kindred 
of the intestate, the residue of the personal estate, after payment 
of the debts and funeral expenses, shall escheat to the State. 

The funds reported as belonging to the estate consist of $11.11 
currency, an unnegotiated check for $104, drawn on the Treasurer 
of the United States, representing service compensation for June, 
1926, and a balance of $16 compensation due for services rendered 
from July 1 to 4, inclusive, 1926. 

The unnegotiated check for $104 and the $11.11 were deposited and 
covered into the Treasury to the credit of the reclamation fund, and 
by settlement No, 0161446, dated August 20, 1927, this office allowed 
and paid the balance due on account of funeral expenses in the sum 
of $45, chargeable to the reclamation fund, leaving a balance of $86.11 
in said fund as the unpaid compensation for services rendered by 
the employee to date of his death. 

No claim for this balance has been filed on behalf of the estate or 
the State of Washington, and in this connection it may be stated that 
the rule has long obtained in the accounting offices that where a credi- 
tor of the United States dies intestate, leaving neither creditors nor 
heirs or relatives entitled, under the laws of the last domicile of the 
decedent, to share in the distribution of his estate, the amount due 
from the United States to the estate will not be paid even though a 
claim therefor be filed by an administrator. 20 Comp. Dec. 740; 
23 id. 95. See, also, decision of May 31, 1901, in which the following 
rule was quoted with approval: 

* * * Money due from the United States can not be paid to an adminis- 
trator who has no interest in the estate of the deceased, either as heir or 
creditor. If no heirs or creditors apply, the money will remain in the Treasury. 

There is noted in your letter the statement that in any event the 
proceeds of check for $104 and the amount of $11.11 currency are 
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not proper credits to the reclamation fund. In ordinary cases where 
there is due a deceased employee a balance on account of salary under 
any appropriation or fund, there would appear to be no reason why 
such amount could not remain to the credit of such appropriation or 
fund until claimed by the heirs, next of kin, or creditors, if any. 
But in a case such as here involved, where, in addition to compensa- 
tion due the deceased employee, the proceeds of his effects are also 
for disposition, and there are no known heirs, next of kin, or creditors 
to whom the funds may be paid, the funds would appear properly for 
disposition in accordance with the procedure outlined in decisions of 
this office, 7 Comp. Gen. 271, relating to funds of deceased civilian 
employees of the War Department, and 7 Comp. Gen. 355, relating 
to unclaimed individual Indian moneys, by placing the funds, in- 
cluding both the proceeds of effects and amount due for salary, to the 
credit of a special fund in the Treasury, there to be held in trust for 
the payment of any claim which may be submitted thereafter by a 
proper representative of the estate. 

Accordingly, you are advised that to take care of matters such as 
here involved, a special fund in the Treasury will be established 
under the title, “ Effects of Deceased Employees, Interior Depart- 
ment,” and in the present case a settlement will be issued by this 
office charging the reclamation fund with the amount of $86.11, the 
balance due the estate of John Larson, and crediting the new fund 
with a like amount, thus disposing of the funds in question. A 
proper record should be made in the matter.so that if a claim by the 
party or parties in interest should be submitted hereafter, it may 
be given such administrative action as may be found necessary in that 
respect and forwarded to this office for consideration and settlement. 

The Secretary of the Treasury has been furnished a copy of this 
decision for his information and guidance. 


(A-21466) 
PRIVATE PROPERTY DAMAGED BY THE ARMY 


The appropriation made for the reimbursement for damages to private property 
incident to the training, practice, operation, or maintenance of the Army is 
not available for reimbursing a person in or under the control of the 
Army for damages to his private property sustained at his duty station. 


Decision by Comptroller General McCarl, February 15, 1928: 

Earl Tipton requested December 22, 1927, review of settlement 
No. 0205480, dated November 17, 1927, of this office, wherein was 
disallowed his claim for $24.60 as reimbursement of damages sus- 
tained as a result of a collision between an Army motor cycle and 
his Dodge automobile on May 20, 1927, at the intersection of Elev- 
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enth and San Francisco Streets, Manila, P. I. The claim was dis- 
allowed on the ground that since claimant was serving as a civilian 
clerk, Finance Department, under the control of the Army, the 
appropriation made by the act of April 15, 1926, 44 Stat. 259, was not 
available for reimbursement of the damage. 

The evidence is not clear as to whether claimant was free from 
fault in connection with the collision. Both Corporal Pedro Sunga 
and Lieutenant Routher testified in the proceedings before the board 
appointed to investigate the claim that claimant was not on the 
proper side of the street, and that the driver of the motor cycle was 
forced to the wrong side of the street in order to avoid a more serious 
accident, resulting in the left front bar of the motor cycle striking 
the left rear fender of claimant’s automobile. However, the ques- 
tion whether the damage was due to claimant’s own fault or negli- 
gence is immaterial, because of the numerous rulings of this office 
that the appropriation made for reimbursement of damages incident 
to the training, practice, operation, or maintenance of the Army is 
not available for reimbursement to persons in or under the control 
of the Army for damages to private property at the person’s duty 
station. See 26 Comp. Dec. 826; 27 id. 669; 3 Comp. Gen. 22; 6 id. 
52; 7 id. 236; and A-20724, dated December 17, 1927. 

The disallowance of the claim must be and is affirmed. 


(A-21489) 


CITIZENS’ MILITARY TRAINING CAMPS—CHRISTMAS GREETING 
CARDS 


The cost of engraving Christmas greeting cards is considered a personal rather 
than an official expense, and hence not chargeable to public funds. 


Comptroller General McCarl to Maj. E. C. Morton, United States Army, 

February 15, 1928: 

I have your letter of January 17, 1928, transmitted to this office by 
indorsement dated January 28, 1928, from the chief of finance, in 
which you request to be advised as to whether you are authorized to 
pay under the appropriation “ Citizens’ military training camps, 
1927,” a voucher for $168.50 presented by the Arden Press, Boston, 
Mass., covering the cost of 3,750 engraved Christmas greeting cards. 

Payment on the voucher is proposed from the allotment made by 
the War Department from its appropriation for printing and bind- 
ing for the fiscal year 1927, contained in the act of April 15, 1926, 
44 Stat. 255, under the authority granted by the Joint Committee on 
Printing in its regulations No. 18, dated July 1, 1926, authorizing 
general printing for the various field services of the War Department 

6752°—28——31 
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outside of the District of Columbia in an amount not to exceed 
$93,500. 

The appropriation cited makes no specific provision for the pur- 
chase of engraved cards for use in connection with the citizens’ mili- 
tary training camps and, therefore, the authority for the payment of 
the bill presented depends upon whether the cost of such cards is a 
necessary and proper governmental expense in connection with the 
authorized work, and nothing has been presented to show the neces- 
sity for sending these Christmas greeting cards or that the expendi- 
ture involved aided in any material way in the accomplishment of 
the object or purpose for which the appropriation was made. There 
appears nothing in the submission to indicate that the expense was 
other than a personal one such as should be borne by the officer who 


ordered and sent the cards. In this connection see 10 Comp. Dec. 
507; 12 id. 661; 20 zd. 248. 


Upon the facts presented payment on the voucher is not authorized. 


(A-21557) 


TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 


The act of December 22, 1927, 45 Stat. 50, making travel expense appropria- 
tions for the fiscal years 1926, 1927, 1928, and 1929, available for expenses 
of travel incurred in connection with transfers between duty stations, 
limits its provisions to such transfers as contain authority from the head 
of the department or establishment for incurring traveling expenses. This 
requires authority from the head of the department or establishment, or 
an assistant head authorized by statute to act in place of the head, and an 
authorization signed by a subordinate officer does not entitle to relief under 
said act. 


Comptroller General McCarl to the Secretary of the Interior, February 15, 
1928: 


There has been received your letter of February 3, 1928, request- 
ing decision upon a question presented in a letter addressed to you 
by the Commissioner of Indian Affairs, as follows: 


Section 6 of the first deficiency act, fiscal year 1928, approved December 22, 
1927, provides as follows: 

“Appropriations for the fiscal years 1926, 1927, 1928, and 1929 available for 
expenses of travel of civilian officers and employees of the executive depart- 
ments and establishments shall be available also for expenses of travel per- 
formed by them on transfer from one official station to another when authorized 
by the head of the department or establishment concerned in the order direct- 
gg such transfer: Provided, That such expenses shall not be allowed for any 
ransfer effected for the convenience of any officer or employee.” 

The act states that the expenses may be allowed when authorized by the 
“head of the department or establishment” directing the transfer. Prior to 
about January 19, 1926, the Commissioner of Indian Affairs signed all original 
appointments and all transfers in the Indian Service; and since that time 
original appointments and transfers which involved a change of title, pay, or 
duties, are signed by the Secretary of the Interior, while transfers which do 
not involve such a change are still signed by the Commissioner of Indian Affairs, 
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During the fiscal years 1926 and 1927 the Comptroller General disallowed a 
number of travel expense vouchers for employees of this service incident to 
transfers for administrative reasons without application by the employee, the 
letters of transfer being signed by the Commissioner of Indian Affairs and 
stating that such expenses would be allowed. 


This office is in doubt on the points mentioned below. It is therefore re- 


quested that the Comptroller General be asked to render a decision relative 
thereto. 


1. May such disallowed claims be now approved where the transfers were 


made under the specified conditions and signed by the Commissioner of Indian 
Affairs? 


2. As to future transfers which do not involve a change of title, pay, or 
duties, may the letters of transfer containing authority for the payment of 
expenses be signed, as now, by the Commissioner of Indian Affairs, or must they 
be signed by the Secretary of the Interior? 

It is not stated in your submission upon what authority the Com- 
missioner of Indian Affairs signed original appointments and trans- 
fers in the Indian Service prior to January 19, 1926, nor the reasons 
for the change in such practice. The act of December 22, 1927, 45 
Stat. 50, quoted in your submission, makes the travel expense appro- 
priations for the respe-tive fiscal years available for expenses of travel 
incurred in connection with transfers between duty stations only 
“when authorized by the head of the department or establishment 
concerned in the order directing such transfer.” In construing simi- 
lar provisions in other statutes in which the authority to do, or 
authorize a particular thing to be done, is vested by statute in the 
head of the department or establishment, it has been uniformly held 
that the head of a department may not delegate that authority en- 
tirely to a subordinate, although such authority may be delegated to 
an assistant head authorized by statute to act in place of the head. 
19 Comp. Dec. 628; 2 Comp. Gen. 459; 3 id. 371, 460, 694, 777, 797; 
A-9543, May 26, 1925. When the Congress has considered that such 
power should be delegated it has authorized such action by specific 
legislation as evidenced in the act of May 22, 1926, 44 Stat. 620, 
authorizing the Secretary of the Interior to delegate to supervisory 
officers the power vested in him under section 169, Revised Statutes, 
to make temporary or emergency appointments of persons for duty 
in the field. Even this power of appointment is made subject to 
confirmation by the Secretary. 

It must be held, therefore, that the act of December 22, 1927, supra, 
can only be applied, i in the case of employees of the Interior Depart- 
ment, to those transfers in which the order authorizing the transfer 
contained an authorization by the Secretary of the Interior or an 
Assistant Secretary of the Interior to incur expenses of travel and 
subsistence subject to reimbursement from the United States. An 
authorization signed by the Commissioner of Indian Affairs would 
not satisfy the requirements of the statute. 
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(A-21590) 
VETERANS’ BUREAU—LOANS TO VETERANS 


Where a veteran dies more than six months after maturity of a loan made by a 
bank on the basis of his adjusted service certificate, without having paid 
the loan, interest on the amount of the loan at the rate fixed in the note, 
not in excess of the statutory limitation, should be computed up to the date 
the check issues to the bank if the bank voluntarily presents the note and 
certificate to the Veterans’ Bureau for redemption or within 15 days after 
notice of death of the veteran by the bureau, or up to the end of 15 days 
after notice of death of the veteran by the bureau if the bank fails or 
refuses to present the note and certificate within that time. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 15, 1928: 


Consideration has been given to your letter of February 7, 1928, 
requesting decision of a question presented as follows: 


On March 1, 1927, Thomas Militello, XC-1 419 346, the holder of adjusted 
service certificate No. 2175757, obtained a loan of $100 from the Citizens National 
Bank & Trust Company, Mansfield, Ohio, payable in ninety days, as evidenced 
by his promissory note of that date. The maker of this note died on December 
11, 1927, and the adjusted service certificate, together with the note, has been 
presented by the payee for redemption. 

In the settlement of the claim of the Citizens National Bank & Trust Company 
for payment of the principal of the note and interest on this loan, the question 
has arisen as to whether the maker of the note, having died more than six 
months after its maturity and the bank holding the note, not having presented it 
for redemption within six months after the loan matured, is entitled to interest 
accruing on the loan after the expiration of the six months’ period and up to the 
date of the check issued in settlement of its claim. 

The provision for payment contained in this note states that if the principal 
and interest are not paid at its maturity, any bank holding the note and certifi- 
cate may, at any time after maturity of the loan, but not before the expiration 
of six months after the loan was made, present the note and certificate to the 
Director of the U. S. Veterans’ Bureau in order to secure payment of the loan 
as provided in the World War adjusted compensation act. Section 502 (c). 

Section 502 (c) also provides that the director may, in his discretion, accept 
the certificate and note, cancel the note (but not the certificate), and pay the 
bank in full satisfaction of its claim the amount of the unpaid principal due it 
and the unpaid interest accrued, at the rate fixed in the note, up to the date of 
the check issued to the bank. 


* * * * *. * * 


Reading together subsections (¢c) and (e) of section 502, it is not entirely clear 
whether Congress intended to restrict the payment of interest on the bank’s loan 
to a period not exceeding six months after the loan matures, whether by death 
of the veteran or by limitation of time. 


Paragraphs (c), (e), and (f) of section 502 of the World War 
adjusted compensation act of May 19, 1924, 43 Stat. 126, 127, provide, 
in so far as here material, as follows: 


(c) If the veteran does not pay the principal and interest of the loan upon 
its maturity, the bank holding the note and certificate may, at any time after 
maturity of the loan but not before the expiration of six months after the loan 
was made, present them to the director. The director may, in his discretion, 
accept the certificate and note, cancel the note (but not the certificate), and 
pay the bank, in full satisfaction of its claim, the amount of the unpaid 
principal due it, and the unpaid interest accrued, at the rate fixed in the note, 


up to the date of the check issued to the bank. * * * 


° 
* a * ” * * + 


(e) If the veteran dies before the maturity of the loan, the amount of the 
unpaid principal and the unpaid interest accrued up to the date of his death 
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shall be immediately due and payable. In such case, or if the veteran dies 
on the day the loan matures or within six months thereafter, the bank holding 
the note and certificate shall, upon notice of the death, present them to the 
director, who shall thereupon cancel the note (but not the certificate) and pay 
to the bank, in full satisfaction of its claim, the amount of the unpaid principal 
and unpaid interest, at the rate fixed in the note, accrued up to the date of the 
check issued to the bank; except that if, prior to the payment, the bank is 
notified of the death by the director and fails to present the certificate and 
note to the director within 15 days after the notice, such interest shall be 
only up to the fifteenth day after such notice. The director shall deduct the 
amount so paid from the face value (as determined under section 501) of the 
certificate and pay the remainder in accordance with the provisions of section 


{t) If the veteran has not died before the maturity of the certificate, and has 
failed to pay his note to the bank or the Federal reserve bank holding the 
note and certificate, such bank shall, at the maturity of the certificate, present 
the note and certificate to the director, who shall thereupon cancel the note 
(but not the certificate) and pay to the bank, in full satisfaction of its claim, 
the amount of the unpaid principal and unpaid interest, at the rate fixed in 
the note, accrued up to the date of the maturity of the certificate. The director 
shall deduct the amount so paid from the face value (as determined in section 
501) of the certificate and pay the remainder in accordance with the provisions 
of section 501. 

The statute does not specifically fix the period for payment of in- 
terest where a veteran dies more than six months after maturity of 
the loan, as in this case. In paragraph (c) of the section a loaning 
bank is specifically authorized to present the note and certificate 
to the director for redemption “at any time after maturity of the 
loan but not before the expiration of six months after the loan was 
made.” Thus, there is no limit of time, after the first six months 
from maturity of the loan the bank is authorized to hold the certifi- 
cate and note without presenting the same for redemption while 
the veteran is alive, except the maturity of the certificate by opera- 
tion of time as provided by paragraph (f). See 7 Comp. Gen. 250, 
252. It would have been inconsistent if the statute had specifically 
fixed the period for payment of interest, with relation to the date 
of maturity of the loan, where the veteran dies more than six months 
after maturity of the loan. It was necessary for the statute to specifi- 
cally provide for the precedure in presenting the note and certifi- 
cate for redemption only in the event the veteran dies during the 
period the bank might otherwise have been precluded from presenting 
the note for redemption. 

The statute contemplates that the Veterans’ Bureau issue prompt 
notice of death to the loaning bank in all cases where death of the 
veteran occurs, irrespective of the date thereof with relation to the 
date of maturity of the loan. While the specific provision limiting 
payment of interest to 15 days after notice of death in the event the 
loaning bank fails to present the note and certificate during that 
time, appears in paragraph (e) governing cases where the veteran 
dies “ before the maturity of the loan * * * on the day the loan 
matures or within six months thereafter,” the general purpose and 
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intent of the statute would appear to require that the same limitation 
be applied in the event death occurs more than six months after 
the maturity of the loan. Such should be the rule in proper cases. 

In the present case, however, it is understood that the bank volun- 
tarily presented the note and certificate for redemption after the 
death of the veteran without receipt of any notice of death by the 
bureau or within the 15 days after notice thereof by the bureau. In 
that event, payment of interest at the rate fixed in the note, not 
in excess of the legal rate authorized by the statute, may be paid up 
to the date the check issues to the bank. 


(A-20658) 


PAY, LONGEVITY—SETTLEMENTS UNDER ACT OF JANUARY 239, 
1927—“ LEGAL REPRESENTATIVE ” 


The term “legal representative” used in the act of January 29, 1927, 44 Stat. 
1054, directing that claims thereunder shall be payable to the claimant, 
his widow, or his legal representative, is used in its technical and re- 
stricted sense and includes only executors or administrators. Settlements 
thereunder accordingly may be made to but three classes: The ciaimant 
himself, his widow, or his executor or administrator, upon proof of the 
existence of blood relations to whom the fund will be distributed. 

Decision by Comptroller General McCarl, February 16, 1928: 

There is for consideration the propriety of payment to a blood 
relative of Thomas S. Doebler, late lieutenant, United States Army, 
of $116.89, found due as longevity pay authorized to be counted by 
the act of January 29, 1927, 44 Stat. 1054, 1055. 

The statute authorizing the payment of such claim contains the 
specific direction that: 


* * * Every such claim shall be payable to the claimant or to his widow 
or to his legal representative: Provided, That no claim hereunder shall be 
allowed if made by any person who is an assignee of such claim, nor to a legal 
representative without proof of the existence of blood relations to whom the 
fund would be distributed. * * * 


The language seems clear. There are three classes of persons whose 
claims may be considered and allowed—the claimant, his widow, or 
his legal representative, to the latter, however, only on proof of the 
existence of blood relations to whom the fund would be distributed. 
The language negatives payment to an heir as such. Here heirs of 
the blood have been considered and payment for their benefit has 
been specifically provided to the legal representative of the original 
claimant. 

Notwithstanding this clarity of expression it is contended the 
term “ legal representatives ” has a broader meaning, that it includes 
heirs of the blood, citing, among others, Emerson v. Hall, 13 Pet. 
409, where the Supreme Court, in view of the title and purpose of 
the act there considered, held the term “legal representative” in 
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that act authorized payment to the heirs, and refused to require an 
accounting to the executor for the benefit of creditors of the ancestor 
whose services were rewarded by the act considered; that applying 
that meaning to the phrase, under the act of June 30, 1906, 34 Stat. 
750, there is authority to consider and pay a class of claims which 
prior to the act of 1927 were barred in the accounting office by reason 
of former adjudications by the accounting officers and in the Court of 
Claims by the statute of limitations, where the amount involved is 
less than $500 to blood relatives without administration of the estate, 
notwithstanding that in providing for the further consideration and 
adjustment of the claims the Congress has restricted payment in the 
manner quoted above. Extended representations are made that 
where the amount payable is small the cost of administration would 
largely dissipate the fund, the act thus providing substantially no 
relief in the case of small claims. Taking up the last contention 
first, it may be said if, because of the restriction, the net proceeds 
in a given case are greatly reduced, such a result must have been 
contemplated by the statute. Certainly there is no authority in any 
officer of the Government to ignore the plain terms of the statute to 
avoid such a result. 

The act of June 30, 1906, provides when the amount due the estate 
of a deceased officer or enlisted man of the Army is less than $500 
and no demand is presented by a legally appointed representative of 
the estate, the accounting officers may allow the amount found due 
to the widow or legal heirs in the order of precedence stated in the 
act. The law was in effect a legalization of the long practice of 
the accounting officers in making payments of small amounts to 
widows or other heirs without administration in order to save ex- 
penses. The statute is a permissive and not a mandatory one. 23 
Comp. Dec. 95. It does not require that payment shall be made to 
anyone other than a legally appointed representative when there is 
contest as to heirs nor in cases where there are creditors who, prior 
to the settlement, have presented accounts showing indebtedness to 
them. 20 Comp. Dec. 740; 24 id. 487. 

If the act of June 30, 1906, were applicable to payments made 
under the January 29, 1927, law, it is not mandatory but discretion- 
ary with accounting officers, as the interests of the Government re- 
quire, to make settlement with the heir or to require administration. 
The act has been so construed and in any case where the interests of 
the Government justified the accounting officers have required admin- 
istration even though the amount fhvolved was less than $500. But 
this act is not applicable to claims presented under the act of 1927; 
there special provision is made as to payment and to that extent 
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supersede the general law. Had it been intended the claims pro- 
vided for in the act of 1927 should be paid under the general law 
applicable to settlement of claims for arrears of pay apt words to 
accomplish such purpose should and could have been used; instead 
a limitation not contained in the general law was inserted in the act. 

The clear and specific language used in the 1927 law that claims 
thereunder shall be payable to the claimant or to his widow or legal 
representative and that it shall not be payable to a legal representa- 
tive without proof of the existence of blood relations to whom the 
fund would be distributed leaves little room for doubt or conjecture 
as to the legislative intent. If the act of 1906 were applicable, the 
provision in the 1927 law for payment to the widow is entirely 
surplus. Where the words of the law are clear and precise and the 
true meaning evident on the face of the enactment, there is no room 
for construction. Studebaker v. Perry, 184 U.S. 258. 

It will be noted that payments to a legal representative are condi- 
tioned on the existence of blood relations to whom the fund would 
be distributed. The duty of an administrator is to settle and dis- 
tribute the estate under the supervision of the courts, while account- 
ing officers make settlement to the heirs. By the use of the word 
“ distributed ” it is clear that Congress had in mind the division of 
the estate by an executor or administrator. 

The claims under the act of January 29, 1927, relate to service 
between 1838 and 1882. Most of the persons entitled thereunder are 
long since deceased; ascertainment of all heirs equally entitled to 
take would be a difficult and impracticable matter for the Govern- 
ment to undertake and obviously, for this reason payments were re- 
stricted to the original claimant, or his widow, persons easy of identifi- 
cation, or to the legal representative of the original claimant. 

The meaning of the words “ representative,” “legal representa- 
tive,” “ personal representative ” in their proper legal sense is that 
they refer to the person constituted representative by the proper 
court. Thompson, Adm’r. v. United States, 20 Ct. Cls. 276. 

In Briggs v. Walker, 171 U. S. 466, 471, the Supreme Court said: 


The primary and ordinary meaning of the words “ representatives,” or “legal 
representatives,” or “personal representatives,” when there is nothing in the 
context to control their meaning, is “executors or administrators,” they being 
the representatives constituted by the proper courts. In re Crawford's Trust, 
2 Drewry, 230; In re Wyndham’s Trusts, L. R. 1, Eq. 290; 2 Jarman on Wills, 
ce. 29, Sec. 5 (5th ed.) 957, 966; Williams on Executors, pt. 3, bk. 3, c. 2, sec. 
2(7), (9th ed.) 992; Cow v. Curwen, 118 Mass. 198; Halsey v. Patterson, 10 
Stew. (87 N. J. Eq.) 445. 


In that case the court discussed its former holding in the case of 
Emerson v. Hall, cited and relied upon in the contention now being 
made to this office under the act of 1927, as follows: 
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In Emerson v. Hall, 13 Pet. 409, cited by the plaintiff in error, in which 
money paid by the United States to the heirs at law, as “the legal representa- 
tives of William Emerson,” under the act of March 3, 1831, c. 102, 6 Stat. 464, 
was held not to be assets in their hands for the payment of his creditors, the 
act, in its title, was expressed to be “for the relief of the heirs of William 
Emerson, deceased ;” and it granted the money as a reward for services, meri- 
torious indeed, but voluntarily rendered by Emerson, not under any law or 
contract, and imposing no obligation, legal or equitable, upon the Government 
to compensate him therefor, and the money was therefore held to have been 
received by his heirs as a gift or pure donation. 


In Thompson, Adm’r. v. United States, 20 Ct. Cls. 276, 278, the 
court said: 

The ordinary meaning of the words “representative,” “legal representa- 
tive,” “personal representative,” is, that they refer to the person constituted 
representative hy the proper court, and the onus is upon those attempting to 
maintain a different construction to show a different meaning. 2 Jarman on 


Wills, 120; Halloway v. Clarkson, 2 Hare, 523, 118 Mass. 198, Bouvier Law 
Dictionary, vol. 2, 410-576. 


* * * * * 2 * 


The meaning of the words “ legal representatives,” as used in a statute of the 
United States with no qualifying expressions, has been construed and inter- 
preted by this court in two cases—Chaplin et al. v. United States, and Swan 
et al. v. The United States (19 C. Cls. R. 424, 50.) 


* . * - * « « 


The local probate courts having jurisdiction of estates are much better 
qualified to determine questions of inheritance than the officers of the Treasury 
Department, who are not presumed to know the laws of inheritance as they are 
changed and modified by the local laws of the different States. 

It must be taken as established that the primary and ordinary 
meaning of the term “legal representative ” is executor or adminis- 
trator. “In construing statutes words are taken in their ordinary 
sense,” Water Power Co. v. Street Ry. Co., 172 U. S. 475, 491, unless 
the context otherwise requires. The statute here in question is bare 
of a word, a phrase, or a sentence qualifying in any form or manner 
the term “legal representative ”; neither the title of the act nor its 
language discloses any purpose that it was designed to provide for 
heirs, or that would justify or permit an interpretation of the term 
“legal representative ” other than in any but its primary and ordi- 
nary sense. Whatever of hardship appears is entirely due to the 
precise and plain terms of the statute. It must therefore be held 
that any and all claims under the act of January 29, 1927, without 
regard to the amount, are payable only (1) to the original claimant, 
(2) to his widow, and (3) to the legal representative of the original 
claimant upon proof of the existence of blood relations to whom the 
fund will be distributed. Settlement in the present case will be 
withheld pending submission of the necessary evidence of the ap- 
pointment and qualification of an administrator. 





490 DECISIONS OF THE COMPTROLLER GENERAL 


(A-21580) 
MILEAGE—ARMY OFFICER TAKEN ILL WHILE TRAVELING BY AIR 


An officer of the Army who was taken ill while traveling under competent 
orders by airplane and who entered a hospital away from his permanent 
duty station is entitled to mileage for travel performed under competent 
orders, after recovery from his illness, from the hospital to his proper sta- 
tion. 


Comptroller General McCarl to Capt. H. G. Coykendall, United States Army, 

February 16, 1928: 

There has been received your letter of January 18, 1928, request- 
ing decision whether you are authorized to pay a voucher transmit- 
ted therewith in favor of First Lieut. Junius A. Smith, Air Corps, 
United States Army, for mileage from Fort Thomas, Ky., to Fort 
Sam Houston, Tex., for journey commenced October 29, 1927, and 
completed October 31, 1927. 

It appears that Lieutenant Smith’s permanent duty station was 
Fort Sam Houston, Tex. In obedience to Special Orders No. 109, 
Headquarters Second Division and Fort Sam Houston, dated Octo- 
ber 8, 1927, he was proceeding from Fort Sam Houston to Wright 
Field, Ohio, for temporary duty in.connection with the dedication, 
October 12, 1927, of Wright Field. Upon arrival at Cincinnati, Ohio, 
he was taken ill and entered the hospital at Fort Thomas, Ky., for 
medical treatment. Special Orders No, 243, Headquarters, Fort 
Thomas, Ky., dated October 28, 1927, stated that Lieutenant Smith 
was “now in hospital, casually at this station,” and directed him to 
proceed without delay to Fort Sam Houston, reporting upon arrival 
thereat to his commanding officer for duty. 

Army regulations 35-4830, paragraph 2-f, cited by you, has no 
application to this case. The travel to Cincinnati, Ohio, where claim- 
ant was taken ill, was not for the purpose of undergoing medical 
treatment, and the orders of October 28, 1927, under which the travel 
here in question was performed, constituted a modification of the 
uncompleted portion of his prior orders changing the mode of travel 
from by air to travel in a mileage status. 

The travel having been performed under competent orders, with- 
out troops, in a duty status, the payment of mileage, less deductions 
for transportation furnished, is authorized. 
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(A-21582) 


MEDICAL TREATMENT—NATIONAL GUARD ENLISTED MAN 
RETURNING FROM ENCAMPMENT 


Where an enlisted man of the National Guard applied for and was granted 
permission to return from an encampment to the home station of his organi- 
zation in the privately owned automobile of another member of the organi- 
zation, he is not entitled to reimbursement of the cost of medical and 
hospital treatment furnished from private sources for an injury sustained 
while en route. 


Comptroller General McCarl to Col. J. Weston Myers, United States property 
and disbursing officer, New York National Guard, February 16, 1928: 
There has been received your seventeenth indorsement dated Jan- 

uary 27, 1928, requesting decision whether payment is authorized on 

vouchers submitted in favor of Mrs. Henry Kelly, jr., for reim- 
bursement of payments made by her for medical treatment and 
hospitalization of her brother, Henry I. Grobner, a sergeant in the 

New York National Guard. 

It appears that the National Guard organization, of which Grob- 
ner was a member, had participated in an encampment at Pine 
Camp, N. Y., pursuant to proper orders and was about to return to 
the home station of the organization at New ‘York, N. Y. Sergeant 
Grobner requested and was granted by his commanding officer verbal 
permission to make the journey to the home station in the privately 
owned automobile of another member of the organization. While 
en route the automobile in which Sergeant Grobner was riding was 
struck by another car and he was seriously injured. Due to the 
nature of his injuries, no service or Government facilities being 
available, it was necessary to take Sergeant Grobner to Ossining 
Hospital, where he remained under medical care for 19 days. The 
patient not having the funds to pay the charges, the money was 
advanced to him by his sister, who now claims reimbursement on 
the vouchers submitted for decision. 

It has been held that where enlisted men of a National Guard or- 
ganization are injured while en route to or from an encampment 
under proper orders with a part of the motorized equipment of the 
organization to which they belong they are entitled under section 4 of 
the act of June 3, 1924, 43 Stat. 364, if no service or Government 
facilities are available, to necessafy medical and hospital care and 
treatment furnished from private sources at the expense of the 
United States. See 7 Comp. Gen. 196. 

In the instant case the enlisted man who was injured was en route 
from the encampment to the home station of his organization. But 
no. orders required him to proceed in a privately owned automobile, 
nor was such travel required in the performance of any duty in con- 
nection with the organization of which he was a member. On the 
contrary, his travel in a privately owned automobile was voluntary, 
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of his own seeking, for his pleasure and convenience, and the per- 
mission granted him to so travel was in effect a relief from further 
duty with his organization; no military control in connection with 
the encampment of his organization thereafter attached to him. 
Upon his departure from the camp by means of conveyance of his 
own choosing he was no longer at an encampment held under the pro- 
visions of section 94 of the national defense act; and if injured while 
so traveling after relief from camp and from duty with his organi- 
zation or a detachment or unit thereof he is not entitled under sec- 
tion 4 of the act of June 3, 1924, to medical or hospital treatment nor 
to pay and allowances as for an injury in line of duty at an encamp- 
ment. 

Accordingly, it must be held that payment of the vouchers is not 
authorized. 


(A-21049) 
PRINTING AND BINDING—BLANK-BOOK WORK 


Books which require printing, binding, or ruling operations for their manufac- 
ture are blank books within the meaning of the act of March 1, 1919, 40 
Stat. 1270, requiring their procurement from the Government Printing Office, 
and should not be contracted for on the general supply schedule. 


Comptroller General McCarl to the Secretary of the Treasury, February 17, 
1928: 


There has been received your letter of February 2, 1928, as follows: 


There has been received your decision of January 10, 1928, in response to my 
letter dated December 20, 1927, regarding the purchase of blank books. 

In your decision it is stated “that books which require printing, binding, or 
ruling operations for their manufacture are blank books within the meaning of 
the act,” the act referred to being that of March 1, 1919 (40 Stat. 1270). The 
extent to which the decision applies to other articles when there are printing, 
binding, or ruling operations, however, is not clear. There are a number of 
commodities in use and contracted for by the General Supply Committee in 
which one or more of the manufacturing operations referred to are involved, 
such as calendar pads, labels, various file cards and folders, press copy books, 
scrap books, memorandum tablets, cross-section and profile papers, etc., which 
are in common use and sold to the public generally and not manufactured 
solely or especially for use by the Government, and it is not clear whether these 
are to be considered as coming within the scope of the act referred to. There is 
likewise some doubt as to whether the legislation applies only to articles pro- 
duced by the Government Printing Office, or whether it permits that office to 
contract for articles which it does not produce and which have, heretofore, been 
contracted for under authority of section 4 of the act of June 17, 1910. 

Your decision is requested, therefore, as to whether all articles of supply the 
manufacture of which requires one or more of the operations of printing, bind- 
ing, or ruling, must be produced by and procured from the Government Print- 
ing Office, or whether section 11 of the act of March 1, 1919, is applicable only 
to those articles commercially classed as blank books. 


In reply, your attention is invited to the fact that the decision of 
January 10, 1928, 7 Comp. Gen. 411, only construed that portion of 
the act of March 1, 1919, that refers to “ blank book work ” and 
adopted for that purpose the definition of the Joint Committee on 
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Printing that “books which require printing, binding, or ruling 
operations for their manufacture are blank books ” within the mean- 
ing of this act. Many of the articles mentioned in your submission 
could not possibly be considered as books. The act of March 1, 1919, 
supra, is not, however, confined to books or to blank-book work but 
covers also “all printing, binding * * *.” This portion of the 
act has been the subject of numerous decisions by this office which I 
believe have covered in general the subject matter of your submission. 
Your attention is accordingly invited to the rulings of this office on 
the subject to be found in 2 Comp. Gen. 178; 3 id. 345; 6 id. 665; and 
id. 772. 

In the decision of February 6, 1928, A-21349, 7 Comp. Gen. 464, the 
ruling in 6 Comp. Gen. 772, was held not applicable after June 17, 
1927, to tabulating cards purchased in the field for exclusive field 
use. It is thought that the decisions cited will enable you to deter- 
mine which articles or supplies involve printing, binding, or blank- 
book work, and which should, therefore, be procured from the Gov- 
ernment Printing Office and not contracted for on the general supply 
schedule. 

In placing contracts for the general supply schedule, there should 
not be overlooked the requirements of the act of June 7, 1924, 43 
Stat. 592, relative to the purchase of paper and envelopes, or the act 
of May 13, 1926, 44 Stat. 550, relative to the purchase of inks, glues, 
and other supplies manufactured in the Government Printing Office. 
See 4 Comp. Gen. 96; id. 352; 6 id. 87. 

If, after consideration of the decisions cited, there remains any 
doubt concerning the procurement of individual items involving 
printing, binding, or blank-book work, your further submission is 
invited, together with copies or more specific descriptions of the 
forms or articles involved. 


(A-21820) 
CONTRACTS—MISTAKE IN BID 


Where a bid to furnish a quantity of powdered soap was accepted, the soap 
delivered, and the contract price paid, the successful bidder is not entitled 
to any additional amount on the ground of a mistake having been made in 
the submission of his bid in that the price quoted was on soap powder 
instead of powdered soap, the mistake not being apparent on the face of 
the bid and the difference between the accepted bid and the other bids 
submitted not being such as to have put the Government contracting officer 
on notice that a mistake had been made when the offer was accepted and 
which would raise the implication that the offer was accepted with the 
intention of taking advantage of such mistake. 


Decision by Comptroller General McCarl, February 18, 1928: 

The Joseph Gutratd Co. requested December 30, 1927, review of 
settlement 0122506, dated November 21, 1927, disallowing its claim 
in the sum of $93.90, as a balance alleged to be due for powdered 
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soap delivered to the San Francisco General Intermediate Depot, 
Fort Mason, Calif., on June 13, 1927, under its proposal dated April 
21, 1927, which was duly accepted May 7, 1927. 

It appears that under date of April 5, 1927, Edward Berg, captain, 
Quartermaster Corps, acting as purchasing and contracting officer, 

advertised for bids for furnishing supplies for the use of the United 
' States Army at Fort Mason, Calif., including an item of 2,000 pounds 
of “Soap, powdered, per Spec. 4-79.” Ten bids were received. The 
bid of Joseph Gutratd Co., who bid $0.0328 per pound, was the low- 
est bid received and was accepted under date of May 7, 1927, and a 
purchase order sent to the said company calling for the delivery 
of the item in accordance with its bid. The said company tendered 
delivery of soap powder, instead of soap, powdered, which was re- 
jected as not being in accordance with the specifications, and the 
company was notified of the rejection on or about May 22, 1927. In 
letter dated May 25, 1927, the said company advised the contracting 
officer that it had made a mistake in its bid in that it bid on soap 
powder instead of powdered soap and requested the Government to 
accept the soap powder at the price bid or at a lower price to be 
mutually agreed upon. The said company was advised by letter 
dated June 3, 1927, from the purchasing and contracting officer that 
the soap powder could not be accepted and that it should be removed 
by the company and replaced with powdered soap in accordance with 
its proposal. 

It is to be noted that both the request for bids and the company’s 
proposal stipulated in plain terms for “2,000 pounds soap, powdered, 
per Spec. 4-79, in well-coopered commercial barrels.” 

The powdered soap was eventually delivered and payment was 
made therefor at the bid price, $0.0328 per pound. The said com- 
pany now claims the sum of $93.90, which amount is the difference 
between the bid price of $0.0328 per pound and the price of $0.079 
per pound paid by it to the Los Angeles Soap Co. for powdered soap 
meeting the requirements of the specifications. 

In requesting review of the settlement disallowing its claim, the 
said company states in its letter of December 30, 1927, that : 


Hither we have failed to express our case sufficiently clear, the facts given 
you in relation to same were inadequate for allowance, or your department, in 
our opinion, has made an unfair decision, and it is requested that further 
consideration be given to the matter. 

We admit that what you refer to as the “alleged mistake” was indeed a 
mistake on our part, and this is obvious for the one reason alone, that we do 
not even manufacture “soap, powdered,” and do not sell any materials except 
those manufactured entirely by ourselves. 

Your statement that the bid was accepted in good faith by the United 
States is not borne out on close analysis. Such a difference between our price 
and current market prices would have, in the case of a commercial buyer, 
required valid reasons before such purchase was made, and in the case of the 
Government, to accept a price 75% lower than the current market price, and 
50% lower than was ever paid for the same material in the past, and before 
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at least bringing the matter to the attention of the bidder, indicated either 
unbusinesslike procedure, or negligence. 

Your purchase records will show that the soap business is highly competi- 
tive, and that no purchases of soap products have been made by the War 
Department either lately or in the past on competitive bids with such a vast 
difference in price. 

Referring to the last paragraph of your notice of disallowance of claim, 
wherein you state that “no relief can be granted a contractor for the alleged 
mistake in its bid, when the evidence submitted indicates that it was due 
to its own negligence,” applies in this case to but a slight degree. Your 
specification #4-79, is worded “soap powdered” (for laundry use) and your 
specification #4-38 for soap powder, is worded “soap powder,” but we have 
since learned that the proposal in question called for “soap powdered,” and 
did not have the words “for laundry use” as defined and differentiated from 
the specification for soap powder. 

Substantiating this contention, we are now able to refer you to the recent 
proposal issued by the commanding officer, Chicago Quartermaster Depot, 1819 
West Pershing Road, Chicago, Ill., under circular proposal #199-28-122 GS, to 
be opened January 17, 1928, and particularly to item #29 calling for “ soap, pow- 
dered,” (for laundry use), and as such, it is now our opinion that your pro- 
posal under which we bid, was probably informal, and as such it would have 
been within our legal rights to refuse delivery of what you intended to buy, 
and which was not clearly indicated by your invitation for bids. The dis- 
allowance of this claim has no precedent in ethical business transactions, and 
if not allowed us, it is permitting the United States to purchase material far 
below the cost of actual manufacture, simply because a contractor has made 
a slight error which could have, and which should have been discovered by 
the purchasing officer before award was made, or in the event of an oversight, 
the facts heretofore presented should warrant relief, to say nothing of the error 
on the part of the Government in the proposal which now appears to stand 
out without question. 


In forwarding the claim for the difference in price, the purchasing 
and contracting officer in his fifth indorsement of September 26, 
1927, to the Quartermaster General of the Army, stated: 


2. The basis of the recommendation as contained in- paragraph 4 of the 3d 
indorsement is a belief that the claimant honestly bid on “ Soap powder” and 
not “ Powdered soap” as described in the circular. This, despite the fact that 
the circular plainly read: “Soap powdered” and quoted the specifications 
governing. 

3. The alleged mistake was not, in my opinion, of such magnitude as to put 
me on notice that an error had been made by the bidder, as previous purchases 
of this commodity had been made at $0.06 per pound. The bids were opened 
and read in the presence of the bidders present. Whether a representative of 
the claimant was present, I do not recall, but an opportunity for such presence 
was afforded. No question was raised by claimant at time of opening bids nor 
upon receipt of purchase order. 

4. I do not recall any reason which caused any hesitance in accepting the 
bid. I may have presumed that the bidder may have had on hand a stock for 
which he had little, if any call, and was offering the commodity at a figure 
considerably lower than his competitors. * * * 


Paragraph 9 of the circular proposal sent prospective bidders 
provides that— 


Bidders must exercise the necessary precautions to insure that their proposal 
is complete and that the price of each article is correctly stated. It must be 
assumed that bidders have fully informed themselves as to the conditions, 
requirements, and specifications before submitting their proposals, and that 
they can not expect to be excused or relieved from responsibility assumed by 
their proposals on the plea of error; but when errors have been made by bid- 
ders in submitting their proposals, which were not discovered prior to opening 
of bids, the same may be considered with a view to adjustment, provided the 
interests of the Government and other bidders concerned will not be jeopardized 
by such action. 
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The general rule is that when there has been a mistake in the sub- 
mission of a bid the contractor must bear the consequences thereof. 
In this connection attention is invited to the following statement 
made by Justice Holmes in delivering the opinion of the Supreme 
Court of the United States in the case of Rock Island, Ark. & 
La. R. R. Co. v. United States, 254 U. S. 141, 143: “ Men must turn 
square corners when they deal with the Government.” 

In order to authorize relief on account of a mistake in an accepted 
bid, it must appear that the mistake was mutual or that the error was 
so apparent that it must be presumed that the accepting officer knew 
of the mistake and sought to take advantage thereof. 26 Comp. Dec. 
286; 2 Comp. Gen. 503; 3 id. 821; 6 id. 504, 526. 

The facts disclosed in this case do not show such:a mistake as would 
justify the payment of the additional amount now claimed. While 
claimant’s bid was lower than that of other bidders, there is nothing 
therein from which knowledge on the part of the contracting officer 
that a mistake had been made can be presumed, nor does a comparison 
of the claimant’s bid with the other bids disclose any mistake. On the 
contrary, the contracting officer specifically states as quoted, supra, 
that “The alleged mistake was not, in my opinion, of such magnitude 
as to put me on notice that an error had been made by the bidder.” 
There can be no relief granted for unilateral mistakes of fact in the 
absence of fraud or concealment. Ellicott Machine Co. v. United 
States, 44 Ct. Cls. 127; 1 Comp. Gen. 189; decision of March 30, 1927, 
A-17846. 

The bid was clear and unambiguous on its face and the mistake 
was due solely to the negligence of claimant, and the bid was accepted 
by the contracting officer in good faith. Claimant has been paid the 
contract price for the powdered soap delivered and there is no legal 
basis for payment of any amount in addition thereto. 5 Comp. Gen. 
946; 6 id. 504; id. 526; decisions of March 30 and April 12, 1927, 
A-17876, A-17944. 

Upon review, the disallowance must be and is sustained. 


(A-21593) 


PAY—ABSENCE IN HANDS OF CIVIL AUTHORITIES—ARMY 
ENLISTED MAN 


Where an enlisted man of the Army in the hands of civil authorities was 
released without trial upon his agreement to make reparation for the 
offense for which he had been committed he is not entitled to pay for 
the period he was absent in the hands of the civil authorities. 

Comptroller General McCarl to Maj. E. J. O’Hara, United States Army, 

February 18, 1928: 


There has been received your request for decision whether you are 
authorized to pay a voucher presented to you as disbursing officer, 
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Fort Leavenworth, Kans., covering the pay of Pvt. Chester N. 
Berkely, R-13776, medical department, United States Army, for 
the period July 29, 1927, to October 17, 1927, while absent in the 
hands of civil authorities. 

In your request, you state the circumstances leading to the soldier’s 
confinement, as follows: 

8. The prosecuting attorney in the city of Leavenworth advises that this 
soldier was arrested and charged with felony; that he passed a number of bad 
checks on several banks in the Bast in which he had no funds; that he was 
held in confinement for the reason that he was unable to raise the funds 
to make good the checks given by him or to make bond for his release; that he 
was given a preliminary hearing in the city court on the charge of having 
feloniously cashed these checks; that he was bound over to the district court 
for trial at the fall term; that an agreement was reached at the trial whereby 
the soldier was to make good the checks on which he was being prosecuted 
and pay the costs of the court provided the State authorities and parties prose- 
cuting would make a settlement on that basis; that aside from the two checks 
on which he was being prosecuted there were several others given to parties 
in the city of Leavenworth and Kansas City, Kansas, which the soldier also 


agreed to make good provided he was released from confinement and no further 
charges brought against him. 


Army regulations 35-2480, paragraph 11, provide: 


11. Detention by civil authorities for trial—* * * His right to pay and 
allowances after date of arrest and to travel pay is dependent upon the final 
action of the civil authorities; if convicted, he is not entitled to pay and allow- 
ances after date of arrest or to travel pay; if acquitted, he is entitled to pay 
and allowances to date of discharge and to travel pay. 

In construing a similar regulation, A. R, 1394, 1910, it was held 
in an opinion of the Judge Advocate General, dated September 16, 
1912, published in Bulletin 20, W. D., 1912 (see also Dig. Op. J. A. G. 
1912-1917, p. 28), that a soldier in the hands of civil authorities who 
is released without trial on account of performing an act which 
makes reparation for the offense is not entitled to pay during such 


absence, and that while the soldier, not having been convicted, came 
within the strict language of the regulation, he did not come within 
its meaning as, through his own fault, he has not rendered the service 
contemplated by his contract of enlistment and his act of reparation 
after his arrest is not evidence of his innocence but rather an admis- 
sion of his guilt. 

This opinion is based on sound reasoning, and there appears no 
reason why it should not be followed in the future as it has in the 
past. 

You are not authorized to pay the voucher, 
6752°—28——32 
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(A-20211) 
MILEAGE—DEDUCTIONS FOR TRANSPORTATION FURNISHED 


Effective April 1, 1928, the mileage allowance to officers of the Army, Navy, 
Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public Health 
Service, in accordance with the act of June 12, 1906, 34 Stat. 246, as 
extended by the act of June 10, 1922, 42 Stat. 631, will be determined by 
the route and distance between terminal points of travel as established 
by the Secretary of War, and from the amount so determined a deduction 
will be required of 3 cents a mile for each mile of 50 per cent or free land- 
grant road included in said distance, and a further deduction of 3 cents a 
mile for the distance not over the official route for which transportation 
is furnished by the United States. (Amplified by 7 Comp. Gen. 802.) 


Comptroller General McCarl to Lieut. John M. Connor, United States Army, 

February 20, 1928: 

This office is in receipt of your letter of July 22, 1927, applying for 
a review of the action of this office in settlement K—14251-W, dated 
September 13, 1927, in disallowing $19.27 of $181.52 paid to Capt. 
Benjamin B. Bain by Maj. E. B. Spiller, per voucher 285, September, 
1926, as mileage for travel from Moscow, Idaho, to Fort Benning, 
Ga., under paragraph 40 of War Department Special Orders, No. 94, 
dated April 21, 1926, in addition to a deduction of $33.23 made in a 
payment to Captain Bain by Major Spiller, per voucher 963, Janu- 
ary, 1927, settlement K-10970-W. The disallowance and deduction 
aggregating $52.50 reduced the amount allowed for mileage to Cap- 
tain Bain for the cited travel to $129.02. ' 

In your application for review you claim that payment of $181.52 
us originally made was correct. The Chief of Finance, in trans- 
mitting your application to this office per indorsement of October 11, 
1927, requests reconsideration of the disallowance as apparently 
* based upon an erroneous conclusion as to the facts.” It is not neces- 
sary to consider the various suggested methods of ascertaining the 
proper mileage allowance in this case. 

The question for determination is the mileage allowance as au- 
thorized by law upon the state of facts in this particular case, which 
are as follows: 

The officer traveled under orders from Moscow, Idaho, to Fort 
Benning, Ga., and was furnished transportation per Government 
transportation request WQ-350259, July 17, 1926, from Moscow, 
Idaho, to Indianapolis, Ind., via Northern Pacific Railroad, Moscow, 
Idaho, to St. Paul, Minn., and the Pennsylvania Railroad, Chicago, 
Ill, to Indianapolis, Ind. The route from St. Paul, Minn., to Chi- 
cago, Ill., is not shown; in the absence of evidence as to the route 
used for this portion of the service the short-line route may be 
assumed to have been used therefor. 

Section 12 of the act of June 10, 1922, 42 Stat. 631, provides: 


That officers of any of the services mentioned in the title of this act, when 
traveling under competent orders without troops, shall receive a mileage 
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allowance at the rate of 8 cents per mile, distance to be computed by the shortest 
usually traveled route, and existing laws providing for the issue of transpor- 
tation requests to officers of the Army traveling under competent orders, and 
for deduction to be made from mileage accounts when transportation is fur- 
nished by the United States, are hereby | made applicable to all the services 
mentioned in the title of this act; * * 


The language extending the a for the issuance of trans- 
portation and deduction from mileage accounts in the foregoing is a 
clirect reference to the act of June 12, 1906, 34 Stat. 246. That act, 
as will appear, made permanent provision for mileage for officers of 


the Army, and the grant of 7 cents per mile was qualified by the 


subsequent provisions operating as a reduction from the statutory 
grant and the reference in the act of June 10, 1922, has the same 
effect on the 8 cents granted therein. The act of 1906 provides: 

* * © ‘That hereafter officers, active and retired, when traveling under 
competent orders without troops, and retired officers who have so traveled since 
March three, nineteen hundred and five, shall be paid seven cents per mile and 
no more; distances to be computed and mileage to be paid over the shortest usu- 
ally traveled routes, with deduction as hereinafter provided; and payment and 
settlement of mileage accounts of officers shall be made according to distances and 
deductions computed over routes established and by mileage tables prepared by 
the Paymaster General of the Army under the direction of the Secretary of War. 
* * * Provided further, That officers who so desire may, upon -application 
to the Quartermaster’s Department, be furnished under their orders transpor- 
tation requests for the entire journey by land, exclusive of sleeping and parlor 
“ar accommodations, or by water; and the transportation so furnished shall, 
if travel was performed under a mileage status, be a charge against the officer's 
mileage account, to be deducted at the rate of three cents per mile by the pay- 
master paying the account, and of the amount so deducted there shall be turned 
over to an authorized officer of the Quarermaster’s Department three cents per 
mile for transportation furnished, except over any railroad which is a free 
or fifty per centum land-grant railroad, for the credit of the appropriation 
for the transportation of the Army and its supplies: And provided further, That 
when the established route of travel shall, in whole or in part, be over the 
line of any railroad on which the troops and supplies of the United States are 
entitled to be transported free of charge, or over any fifty per centum land- 
grant railroad, officers traveling as herein provided for shail, for the travel over 
such roads, be furnished with transportation requests, exclusive of sleeping 
and parlor car accommodations, by the Quartermaster’s Department: And 
provided further, That when transportation is furnished by the Quartermaster’s 
Department, or when the established route of travel is over any of the rail- 
roads above specified, there shall be deducted from the officer’s mileage account 
by the paymaster paying the same three cents per mile for the distance for 
which transportation has been or should have been furnished * * *, 


The first proviso permits the furnishing of transportation irre- 
spective of whether the route of travel includes land grant and 
provides for a deduction at the rate of 3 cents per mile; the second 
proviso is mandatory that when the official route of travel in whole 
or in part is over a land-grant railroad, transportation shall be issued 
for the travel over such road; and the third proviso is designed to 
make the second effective by directing a deduction whether the trans- 
portation has or has not been issued. 

According to the act of June 12, 1906, 34 Stat. 246 (amended 
by the act of June 10, 1922, 42 Stat. 631, as to the rate of mileage 
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allowance), the mileage accounts of officers are to be paid and settled 
as follows: 


1. Distances and deductions are required to be computed over routes estab- 
lished and by mileage tables prepared by the Paymaster General of the Army 
under direction of the Secretary of War. 

2. Officers may, upon application to the Quartermaster’s Department, be 
furnished under their orders, transportation requests for the entire journey by 
land, exclusive of sleeping and parlor car accommodations, or by water; trans- 
portation so furnished shall be a charge against the officer’s mileage account 
to be deducted at the rate of three cents a mile for the transportation furnished. 

3. When the established route of travel shall, in whole or in part, be over 
the line of any railroad on which the troops and supplies of the United States 
are entitled to be transported free of charge or over any fifty per centum land- 
grant railroad, officers traveling in a mileage status shall for travel over such 
roads be furnished with transportation requests, exclusive of sleeping and 
parlor car accommodations, by the Quartermaster’s Department; it being pro- 
vided that when the transportation is so furnished or when the established 
route of travel is over any of the railroads above specified, there shall be 
deducted from the officer’s mileage account, three cents per mile for the dist:uce 
for which transportation has been or should have been furnished. 


The current official table of distances published by the Quarter- 
master Corps, the successor of the Paymaster General, in 1918 in 
accordance with the cited statute by order of the Secretary of War, 
names total miles and land-grant miles between various places, in 
accordance with which the mileage from Moscow, Idaho, to Fort 
Benning, Ga., is 2,671 miles of which 897 miles lie over land-grant 
roads. 

The transportation furnished the officer from Moscow, Idaho, to 
Indianapolis, Ind., was not by the official route between the said 
points nor between the ultimate points of the required journey, but 
was furnished by a circuitous route for the officer’s own convenience. 

The law requires the computation of mileage by the “ official table 
of distances” when the transportation is required and furnished by 
the official route but this does not apply to actual transportation fur- 
nished by a circuitous route for the officer’s own convenience. In such 
cases the deduction of 3 cents a mile is required for the transportation 
actually furnished. 

In a decision of the Comptroller of the Treasury, dated January 5, 
1901, 7 Comp. Dec. 301, it was held that— 


Where the travel by an officer of the Army is by one of two or more usually 
traveled routes between the same terminal points over which the fare is the 
same, either to the public or by special agreement with the Government, a 
deduction from the officer’s mileage allowance of 3 cents per mile, as provided 
by the act of May 26, 1900, should be made for the number of miles for which 
transportation is actually furnished, or should have been furnished, not ex- 
ceeding, however, the number of miles for which mileage is allowed. But 
where the travel between the same terminal points is by a route which is longer 
than the usually traveled route, and is taken for the convenience of the officer, 
and the fare thereby so fixed is greater, the deduction should be made for the 
number of miles for which transportation is, or should have been, furnished by 
such route. 


This decision was modified by decision of this office of October 4, 
1924, 4 Comp. Gen. 353, in which it was held— 


Where an Army officer traveling on a mileage status under the act of June 
12, 1906, 34 Stat. 246, as amended by the act of June 10, 1922, 42 Stat. 631, is 
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furnished transportation over a route other than the established route for his 
own convenience, and the total cost of such transportation is greater than that 
of through transportation over the established shortest usually traveled route, 
there should be deducted from the officer’s mileage account, in addition to the 
deduction of 3 cents per mile for the distance over the established route, the 
difference between the cost to the Government for through transportation via 
the established route and the cost to the Government for the transportation 
actually furnished. 


The decision just cited affirms the principle of charging the officer 
for any excess cost to the United States arising on account of travel 
by a circuitous route, and directs the application thereof as stated in 
decision of April 23, 1924, 3 Comp. Gen. 787, in which it was held— 


Where a naval officer traveling on a mileage status is issued separate trans- 
portation requests covering the entire journey to enable him to make stop- 
overs en route for his own convenience, or where transportation requests are 
issued for circuitous travel, and the total cost of such transportation is greater 
than that of through transportation over the shortest usually traveled route, 
there should be deducted from the officer’s mileage account, in addition to the 
deduction of 3 cents per mile for the distance over the shortest usually traveled 
route, the difference between the cost to the Government for through trans- 
portation via the shortest usually traveled route and the cost to the Govern- 
ment for the transportation actually furnished. 


These decisions appear to have resulted from an attempt at an 
equitable interpretation of what was conceived to be the intent of the 
law instead of applying the language of the Jaw which appears to 
clearly provide the method of determining the officer’s allowance for 
official travel, under different conditions, of the officer’s own selection. 
Therefore, there can be no hardship to the officer in the strict appli- 
cation of the terms of the statute. The officer will undoubtedly 
choose that which appears to be most advantageous to himself. 

1. The cited statutes require the determination of the authorized 
mileage allowance by the established route and distance between ter- 
minal points of travel. 

2. From the amount thus determined, a deduction is required of 
three cents a mile for each mile of 50 per cent or free land-grant 
road, included in the established route and distance. 

8. The difference between the amounts determined on the fore- 
going basis is the amount of mileage allowance to which the officer 
is entitled, which is to be reduced by a deduction of 3 cents a mile 
for the distance for which transportation is furnished by the United 
States, except the land grant included in the established route and 
which was excluded in computing mileage whether transportation 
for such land grant was or was not issued. 

To summarize: When the transportation furnished by the United 
States is wholly over the officially authorized route for the determina- 
tion of mileage, a single deduction therefor is all that is required by 
the act; but when the transportation furnished in whole or in part 
is over another route a deduction of 3 cents a mile is required for such 
distance in addition to the deduction required on account of land 
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grant and any transportation other than land grant issued over the 
official route. 

In the case now under consideration, the official distance from Mos- 
cow, Idaho, to Fort Benning, Ga., is 2,671 miles of which 897 miles 
is over land-grant roads, as follows: 

Moscow, Idaho, to Fort Benning, Ga., via a route over the Spokane 
& Inland Empire Railroad to Spokane, Northern Pacific Railway to 
Billings, Chicago, Burlington and Quincy Railroad to St. Louis, LI- 
linois Central Railroad to Birmingham, and Central of Georgia Rail- 
way to Fort Benning. 

Total Land-grant 
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2,671 miles @ 8 cents per mile___-_.-__---.__--__-_--_-. 
Less 897 miles @ 3 cents per mile 





The transportation furnished Captain B. B. Bain from Moscow, 
Idaho, to Indianapolis, Ind., per transportation request WQ-350259, 
July 17, 1926, was over a route via the Northern Pacific Ry. 
from Moscow through Spokane and Billings to St. Paul, Minn., 
unknown road thence to Chicago (probably Northwestern sys- 
tem) and Pennsylvania system from Chicago to Indianapolis. 
The distance over the above route as shown by the mileage tables is 
as follows, except that the tables show S. I. E. R. R. mileage Moscow 
to Spokane while the travel was over the Northern Pacific Ry. and 
the tables show C. I. L. Ry. mileage Chicago to Indianapolis while 
the travel was over the Pennsylvania Company. 


Total Land-grant 
From Moscow, Idaho, to— miles miles 









The deduction for transportation furnished is for the distance 
from Moscow to Spokane and from Billings to Indianapolis, the 
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transportation from Spokane to Billings having been furnished over 
the road included in the Moscow-Fort Benning official mileage. 


Moscow, Idaho, to Fort Benning, Georgia, mileage allowance $186. 77 
Less 1,588 miles @ 3 cents per mile 


Correct allowance. 
Originally paid 
Deducted voucher 963, January, 1927, Major Spiller__.__ $33. 23 
Disallowed settlement K-—14251—-W 


Difference in favor of officer 


This appears to be the proper basis of settlement and payment of 
the mileage allowance under the cited laws should hereafter be made 
accordingly, and decisions heretofore made will be modified in con- 
formity with the principles herein set forth. 

As this decision to a certain extent overrules the methods hereto- 
fore employed, which have been to a certain extent concurred in by 
this office, the principles herein announced will be applied for travel 
on and after April 1, 1928, which allows a sufficient time for promul- 
gation to the officers affected. 

The settlement of mileage allowances for travel before April 1, 
1928, will be in accordance with the practice and decisions hereto- 
fore effective. ; 

In the case now under consideration, the sum of $19.27 disallowed 
is certified for allowance, adjustment having been in accord with 
prior practice and decisions. 


(A-21628) 
CONTRACTS—SPECIFICATIONS—INCREASED COSTS 


Under article 2 of the standard Government construction contract a contractor 
is not entitled to extra payment for the installation of work shown on the 
drawings and omitted from the specifications. 


Comptroller General McCarl to the Secretary of the Treasury, February 20, 

1928: ; 

There has come to my attention a letter dated October 5, 1927, 
from Assistant Secretary Carl T. Schuneman to A. M. Lundberg, 
purporting to increase by the sum of $75, for the installation of fly 
screens, the compensation of $72,600 stipulated in standard Govern- 
ment construction contract dated April 27, 1927, with Albert M. 
Lundberg, for the construction of a post office at McKees Rocks, Pa. 
The question arises whether the said letter of October 5, 1927, imposes 
any legal obligation on the United States. 
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Article 2 of the standard Government construction contract, 
provided : 

The contractor shall keep on the work a copy of the drawings and specifica- 
tions and shall at all times give the contracting officer access thereto. Any- 
thing mentioned in the specifications and not shown on the drawings, or shown 
on the drawings and not mentioned in the specifications shall be of like effect 
as if shown or mentioned in both. In case of difference between drawings and 
specifications, the specifications shall govern. In any case of discrepancy in 
the figures or drawings, the matter shall be immediately submitted to the con- 
tracting officer, without whose decision said discrepancy shall not be adjusted by 
the contractor, save only at his own risk and expense. The contracting officer 
shall furnish, from time to time, such detail drawings and other information 
as he may consider necessary, unless otherwise provided. Upon completion of 
the contract the work shall be delivered complete and undamaged. 


As stated in letter dated December 13, 1927, to this office, from the 
Supervising Architect, no fly-screen hardware appears to have been 
specified or scheduled, “ it having been inadvertently omitted.” But 
paragraph 406 of the specifications provided that “All insect screens 
indicated by diagrams and schedules therefor on drawing No. 1040 
shall be supplied in place complete.” It is assumed for the purpose 
of this decision that the drawings—which have not been furnished 
this office—show the fly screens, and if this be true, there is clearly 
no obligation on the United States to pay $75 extra therefor, the 
contract providing in article 2, swpra, that anything “shown on the 
drawings and not mentioned in the specifications shall be of like 
effect as if shown or mentioned in both.”* 

In reaching this conclusion, I have not overlooked paragraph 7 of 
the specifications, which purport to provide that: 

This specification is intended to supplement the drawings, and therefore, it 
will not be the province of this specification to mention any portion of the 
construction which the drawings are competent to explain, and such omission 
is not to relieve the contractor from carrying out such portions only indicated 
on the drawings, and should items be required by the specification not indi- 
cated on the drawings they are to be supplied, even if of such nature that they 
could have been indicated thereon. Any items which are not indicated on the 
drawings or mentioned herein, but are necessary to complete the entire work, 
must be supplied in place. The decision of the Supervising Architect as to 
the proper interpretation of the drawings and specifications shall be final. 

The directions for preparation of the standard Government con- 
struction contract provide in paragraph 2, that: 


There shall be no deviation from this standard contract form, except as 
provided for in these directions, without prior approval of the Director of the 
Bureau of the Budget obtained fhrough the Interdepartmental Board of Con- 
tracts and Adjustments. * 


Paragraph 7 of the specifications is not in harmony with article 2 
of the contract and in so far as inconsistent therewith, it can not be 
recognized as imposing any legal obligation on the United States. 
Furthermore, article 15 of the contract provides for the determina- 
tion of disputes “concerning questions of fact arising under this 
contract.” The question whether the contractor is legally obligated 
under the specifications and drawings to install the fly screens with- 
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out additional compensation is not a question of fact for determina- 
tion, even in accordance with article 15 of the contract and, hence, if 
the provision in the specifications that the “decision of the Super- 
vising Architect as to the proper interpretation of the drawings and 
specifications shall be final” is to be interpreted as authorizing the 
Supervising Architect to determine the legal liability of the United 
States for the extra cost of the screens, it transcends the authority 
delegated to the administrative officers in the preparation of the con- 
tract and is of no effect. 

If the assumption that the drawings specified the fly screens be 
not correct, you are requested to forward a copy of the drawings to 
this office. If this assumption be correct, the contractor may not be 
paid the sum of $75 in addition to the contract price for the installa- 
tion of the screens. 


(A-21386) 


STANDARD GOVERNMENT CONSTRUCTION CONTRACT—DELAYS— 
CONFLICTING SPECIFICATIONS 


If a contractor is delayed in completing the work under the standard Govern- 
ment construction contract, no affirmative action on the part of the adminis- 
trative officers concerned is necessary except to cancel the contract for 
the causes specified in article 9 thereof, Where the contract is not can- 
celed, no extension of time is necessary or permissible but the final settle- 
ment voucher with an administrative report of the facts of delay and 
recommendations thereon should be transmitted to the General Accounting 
Office for settlement where the liquidated damages currently deducted for 
the delay will be either refunded or disallowed as the fucts found by the 
administrative officers and the terms of the contract may require. 

The Executive order promulgating the standard Government construction con- 
tract for use throughout the Government service specifically prohibited 
any departure therefrom except with the prior approval of the Director 
of the Bureau of the Budget obtained through the Interdepartmental 
Board of Contracts and Adjustments and any terms of specifications con- 
flicting with the terms of the standard Government construction contract 
and not having such prior approval are illegal and impose no obligation 
on the United States. 


Comptroller General McCarl to the Secretary of the Interior, February 21, 

1928: 

In connection with the examination of standard Government con- 
struction contract, dated May 12, 1927, with P. Manson & Son, for 
the installation of a hydroelectric power plant at Metlakatla, Alaska, 
there has come to my attention a letter, dated October 21, 1927, from 
the contractor requesting an extension of time for the performance 
of the contract and a letter, dated November 7, 1927, from the Acting 
Commissioner of the Bureau of Education, which was approved 
November 8, 1927, by Assistant Secretary John H. Edwards, pur- 
porting to grant such an extension from November 10, 1927, to and 
including December 10, 1927, on the ground that the Westinghouse 
Electric & Manufacturing Co. had not delivered a generator as it 
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had agreed todo. There has also come to my attention a paragraph 
on page 2 of the specifications which provides for a “ penalty” of 
$50 per day for each and every day of delay, “if it shall appear that 
the contractor has not used due diligence in the prosecution of the 
work. Extension of time may be allowed for valid reasons for delays 
occasioned by happenings outside of the contractor’s control.” 

Article 9 of the standard Government construction contract is as 
follows: 


ARTICLE 9. Delays—Damages.—lIf the contractor refuses or fails to prosecute 
the work, or any separable part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or any extension thereof, or 
fails to complete said work within such time, the Government may, by written 
notice to the contractor, terminate his right to proceed with the work or such 
part of the work as to which there has been delay. In such event, the Govern- 
ment may take over the work and prosecute the same to completion by con- 
tract or otherwise, and the contractor and his sureties shall be liable to the 
Government for any excess cost occasioned the Government thereby. If the 
contractor’s right to proceed is so terminated, the Government may take 
possession of and utilize in completing the work such materials, appliances, 
and plant as may be on the site of the work and necessary therefor. If the 
Government does not terminate the right of the contractor to proceed, the con- 
tractor shall continue the work, in which event the actual damages for the delay 
will be impossible to determine and in lieu thereof the contractor shall pay to 
the Government as fixed, agreed, and liquidated damages for each calendar day 
of delay until the work is completed or accepted the amount as set forth in the 
specifications or accompanying papers and the contractor and his sureties shall 
be liable for the amount thereof: Provided, That the right of the contractor to 
proceed shall not be terminated or the contractor charged with liquidated 
damages because of any delays in the completion of the-work due to unfore- 
seeable causes beyond the control and without the fault or negligence of thé 
contractor, including, but not restricted to, acts of God, or of the public 
enemy, acts of the Government, fires, floods, epidemics, quarantine restrictions, 
strikes, freight embargoes, and unusually severe weather or delays of sub- 
contractors due to such causes: Provided further, That the contractor shall 
within ten days from the beginning of any such delay notify the contracting 
officer in writing of the causes of delay, who shall ascertain the facts and the 
extent of the delay, and his findings of facts theron shall be final and con- 
clusive on the parties hereto, subject only to appeal, within thirty days, by the 
contractor to the head of the department concerned, whose decision on such 
appeal as to the facts of delay shall be final and conclusive on the parties 
hereto. 


This stipulation is clear and unambiguous; there is no provision 
whatever therein for the granting of an extension of time by any 
administrative officer. If the contractor does not complete the work 
as stipulated, there is default and the article provides, first, that the 
Government may terminate the contract by reason of such default, 
or second, permit the contractor to proceed with a stipulation for 
deduction of liquidated damages unless the delays result from causes 
specified in the contract. The facts of such delay are to be deter- 
mined as provided therein and a statement thereof should accom- 
pany the final payment voucher to this office for direct settlement 
where the legal question will be determined whether the contractor 
is properly chargeable with liquidated damages. See decision to you 
dated April 2, 1927, 6 Comp. Gen. 650. 
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Any action of an administrative officer attempting to grant exten- 
sions of time under the standard Government construction contract 
can serve no useful purpose and operates to complicate matters. The 
confusion in administrative action probably resulted from failure 
to appreciate the stipulations in article 9 of the contract and by the 
inclusion of the above quoted language in paragraph 8 of the speci- 
fications. However, attention is invited to the directions contained 
in the Executive order for preparation of the contract which provide 
that “ There shall be no deviation from this standard contract form, 
except as provided for in these directions.” 

The attempted inclusion of a provision in the specifications au- 
thorizing a grant by administrative officers of extensions of time 
is contrary to the terms of the contract, in direct contravention of 
the orders of the President promulgating the standard Government 
construction contract for use throughout the Government service 
and can not be recognized by this office as imposing any legal obli- 
gation on the United States. 

It is requested that administrative procedure, as reflected in this 
case, be discontinued, and there accompany to this office the final 
payment voucher a full statement of all the facts concerning the 
delay of the subcontractor in furnishing the electric generator. 


(A-21633) 


CONTRACTS—DAMAGES—TORTS 






No officer of the Government is authorized to enter into a contract whereby 
the United States is made liable for damages in an indefinite amount on 
account of the acts of its officers, agents, or employees, and where such 
an agreement is incorporated in a contract it is null and void as the con- 
tracting officer has exceeded his authority in entering into such an agree- 

ment. 






















Comptroller General McCar] to the Secretary of War, February 21, 1928: 

Your attention is invited to contract dated July 1, 1927, between 
the United States and the Alabama Power Co., providing for the 
furnishing by the latter of electric energy:on the military reserva- 
tion at Waco Quarry, Russellville, Ala., section 21 of which reads, in 
part, as follows: 

The United States shall use reasonable diligence to protect the property of 
the contractor and shall reimburse the contractor for injury or damage suf- 
fered by it resulting from defects beyond the said switchboard at Waco 
Quarry, or from the negligence of the United States, and shall indemnify the 
contractor against liability for injury or damage so suffered by third parties; 
and the contractor shall not be liable for any accident, damage or injury to 


any person or property whatsoever arising out of or in any way connected 
with the service furnished or to be furnished hereunder. 


The obligation sought to be imposed upon the United States by 
this portion of the contract is so indefinite and uncertain as to bring 
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it within the class of contracts prohibited by section 3732, Revised 
Statutes, as follows: 


No contract or purchase on behalf of the United States shall be made, unless 
the same is authorized by law or is under an appropriation adequate to its 
fulfillment, except in the War and Navy Departments, for clothing, sub- 
sistence, forage, fuel, quarters, or transportation, which, however, shall not 
exceed the necessities of the current year. 


There is neither provision of law nor appropriations authorizing 
this indemnity portion of the contract. Moreover, it is a well-settled 
principle of law that the United States is not responsible for the 
negligence of its officers, employees, or agents and such liability 
can not be imposed upon it by one of its officers attempting to make 
it a part of the consideration of a contract. The fact that the Con- 
gress has placed within your jurisdiction certain claims sounding in 
tort does not authorize entering into agreements making the Govern- 
ment liable in damages in an indefinite and unlimited amount as the 
paragraph of the contract herein referred to attempts to do. 

Furthermore, even if such provision were otherwise legal, there 
is no provision as to how the amount of damages to be paid is to be 
determined. No executive department is authorized to determine 
such damages save in the limited cases referred to above, nor has this 
office, nor the courts, jurisdiction over claims in tort against the 


Government except where special jurisdiction is conferred by a 
special act of the Congress. 

It must be concluded that this portion of the contract is null and 
void, the contracting officer having exceeded his authority in en- 
tering into such an agreement. See decision of February 16, 1926, 
A-12983; also, 15 Comp. Dec. 405, and 16 id. 38. 


(A-21456) 


STORAGE—AUTOMOBILES SEIZED UNDER THE NATIONAL 
PROHIBITION ACT 


Where prohibition officers seize vehicles under section 26 of the national pro- 
hibition act, they should be immediately released to the owner under bond, 
or sold by the seizing officer within 30 days. Persons accepting such seized 
vehicles for storage are charged with knowledge of the provisions of law 


relative to seizure and of the limited powers of officers and employees of 
the Government. 


Decision by Comptroller General McCarl, February 23, 1928: 
There has been presented to this office for consideration and settle- 
ment the claim of Barnett Co. (Inc.) for $41.10, covering storage 


charges on a Ford touring automobile, motor No. 6831473, from May 
24, 1925, to May 18, 1926. 


The facts appear to be as follows: 
The automobile referred to was seized on or about March 23, 
1925, under section 26 of the national prohibition act of October 28, 
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1919, 41 Stat. 315. The driver, who was not the owner of the car, 
plead guilty to charges of violating the national prohibition act. 
On May 13, 1926, upon intervention by the alleged owner (not under 
charges) the court ordered that the automobile be released upon 
payment by her of the storage charges, etc. However, the owner 
declined to take the car, and thereafter the claimant company sold 
the car for $6 and applied the proceeds of sale to the storage accru- 
ing subsequent to May 13, 1926, the date the order of release was 
entered. 

Section 26 of the national prohibition act does not authorize in- 
curring obligations so as to charge appropriations made from Gov- 
ernment funds. When the seizure is legal and proper the expenses 
are payable frgm the proceeds of sale. Said section specifically re- 
quires that a car seized under such circumstances as were here in- 
volved should be either released immediately to the owner upon the 
giving of a bond, or sold by the seizing officer, without action by the 
court, after advertising, and without waiting for conviction of the 
driver, such sale to take place within about 30 days from date of 
seizure. There was no authority in any prohibition officer to incur 
an obligation for storage on this car for the period of approximately 
one year that it was in storage. If the car had been sold when it 
should have been, the proceeds probably would have been ample 
to pay the costs of seizure, sale, and storage. Persons accepting 
such seized vehicles for storage are charged with knowledge of the 
provisions of law governing seizure and sale, also with knowledge 
of the limited power and authority of officers and employees of the 
Government. 

Upon the facts presented the claim must be and is disallowed. 
3 Comp. Gen. 682; 6 éd. 686. 


(A-21495) 
VETERANS’ BUREAU—INSURANCE 


Payment of death benefits under a converted war-risk insurance policy, rein- 
stated and converted by the guardian of the insured at a time when the in- 
sured had been legally adjudged mentally incompetent, should not be 
made to the person designated by the insured as the death beneficiary 
under the term insurance, but should be made to the estate of the insured 
on the basis that no designation of a beneficiary under the converted 
policy had been made. 

Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

February 23, 1928: 


There has been brought to my attention through the preaudit of 
Veterans’ Bureau accounts the proposed payment of a voucher for 
$9,327.31 in favor of Louise Younger as death beneficiary under the 
converted war-risk insurance policy issued in favor of her brother, 
Leroy Evans Hunter, deceased, C-262319, K-602667. 
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It appears that the veteran enlisted September 2, 1918, and on 
September 11, 1918, applied for $10,000 term insurance, designating 
“ himself ” as beneficiary; that on Jurfe 10, 1919, he executed a change 
of beneficiary in favor of his sister, Mrs. Louise Younger; that he 
was discharged on July 8, 1919, and permitted his insurance to lapse 
for nonpayment of premiums due thereafter; that in January, 1920, 
he reinstated his insurance but failed to continue the payment of pre- 
miums after the month of reinstatement and the insurance again 
lapsed; that he was married on October 18, 1919; that two children 
were born of the marriage, one on August 23, 1920, and one Decem- 
ber 25, 1923; that on July 29, 1924, the Superior Court of the State 
of California adjudged the veteran to be incompetent and appointed 
his wife as guardian; and that on August 18, 1926, the same court 
appointed the Bank of Italy as guardian of the estate of the veteran 
in place of the wife. 

February 7, 1927, the Bank of Italy, acting as guardian, applied 
for reimbursement of $10,000 lapsed term insurance and at the same 
time applied for its conversion into a five-year convertible term 
policy. The reinstatement was effected under section 304 of the 
World War veterans’ act, as amended by the act of July 2, 1926, 44 
Stat. 797, which requires as a prerequisite to reinstatement that the 
applicant’s disability be service connected; that the applicant fur- 
nish, during his lifetime, proof that he is not permanently and 
totally disabled; and that he pay all the back premiums, with interest, 
or that the amount thereof be placed as an interest-bearing indebted- 
ness against the face of the policy. 

It is understood that these conditions precedent were met to the 
satisfaction of the Veterans’ Bureau, there having been in effect 
at the time of application for reinstatement and thereafter until the 
death of the insured a rating of temporary total disability, presumed 
to have been service connected under the provisions of the statute. 
Death of the insured resulted May 11, 1927, during a furlough from 
the institution for the mentally incompetent, wherein he was sup- 
posed to have been confined, from a gunshot wound inflicted by offi- 
cers of the law while he was attempting to escape capture in a stolen 
automobile. The guardian for the insured designated as beneficiary 
in the application for converted insurance the “estate of Leroy E. 
Hunter (incompetent).” The Veterans’ Bureau disregarded this 
designation and issued the converted policy October 25, 1927, naming 
the sister of the insured as beneficiary, who had been the beneficiary 
under the term insurance. 

It is understood that the Veterans’ Bureau has ruled that a guar- 
dian of an incompetent veteran may apply for reinstatement and 
conversion of term insurance in the same manner as the insured 
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might have done under the provisions of the applicable law and 
regulations, but that the guardian can not change the beneficiary of 
his ward’s insurance. This office would not be disposed to question 
this holding. But it would not necessarily follow that the bene- 
ficiary under the insurance so reinstated and converted must be 
the same as under the former term insurance that had lapsed—par- 
ticularly in a case such as here presented where a marriage and 
birth of children had intervened since the former designation. 

Term insurance and converted insurance are separate and distinct 
contracts under the provisions of the World War veterans’ act, with 
separate and distinct considerations. In this respect the difference is 
similar to that between term and converted commercial life insur- 
ance. See 37 Corpus Juris 362, 363. It is understood that in cases 
where the insured is acting in his own behalf, and there is involved 
no question of the mental condition of the insured, a new designation 
of beneficiary is required by the bureau upon conversion of the term 
insurance, and that the designation of the beneficiary under the 
term insurance would not be recognized under the converted policy 
in the absence of affirmative action by the insured designating the 
same beneficiary. It is not apparent why a different rule should be 
applied where the insured is mentally incompetent and his guardian 
is acting in his behalf in reinstating and converting the insurance. 

The basis for payment of all life insurance is the intent of the 
insured. There would be no more reason to conclude that an incom- 
petent insured would not intend to change the beneficiary upon 
conversion after a lapse of several years than to conclude he would 
intend to change his beneficiary, particularly in such a case as the 
one here involved. In other words, there is no authority of law 
to indulge in any presumption or conclusion as to the intent of 
an incompetent veteran to designate any certain individual as bene- 
ficiary under his converted policy. Therefore the policy, if other- 
wise lawfully issued, should be considered as payable on the basis 
of no designation of a beneficiary, which would authorize payment 
to his estate under the terms of section 301 of the World War 
veterans’ act as amended by the act of March 4, 1925, 43 Stat. 1309, 
1310. 

Accordingly, I have to advise that payment under the converted 
policy here in question to the sister of the insured would appear 
to be illegal and unauthorized. 

If you are satisfied that all conditions necessary to the reinstate- 
ment and conversion of the insurance in this case were complied 
with, it would seem advisable that the parties in interest be given 
a reasonable time within which to bring suit under the provisions 
of section 19 of the World War veterans’ act, as amended by the 
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act of March 4, 1925, 43 Stat. 1302, 1303. In the absence thereof 
payment under the converted policy should be made only to the duly 
appointed administrator of the estate of the insured. 


(A-21627) 
ARCHITECT OF THE CAPITOL—OPEN-MARKET PURCHASES 


The provision in the act of May 13, 1926, 44 Stat. 547, that purchases of sup- 
plies and equipment for all branches under the Architect of the Capitol 
may be made in open market without compliance with sections 3709 and 
8744 of the Revised Statutes, in the manner common among business men, 
when the aggregate amount of the purchase or the service does not exceed 
$200 in any instance, in no way modifies or repeals the act of June 17, 1910, 
36 Stat. 531. 

The authority granted the Architect of the Capitol in the act of February 23, 
1927, 44 Stat. 1156, to make expenditures under the appropriations for 
Capitol buildings and grounds, without reference to section 4 of the act of 
June 17, 1910, 36 Stat. 531, does not apply to expenditures made by said 
officer under other appropriations, particularly when, as in the case of the 
District of Columbia appropriations, provision is made that purchases there- 
shall be in accordance with schedules of the General Supply Com- 
mittee. 


Decision by Comptroller General McCarl, February 23, 1928: 
J. B. Callahan, chief disbursing clerk, Department of the Interior, 


requested February 6, 1928, review of the action of this office under 
date of January 30, 1928, in disallowing credit in his accounts for 
$1.45 being the difference between the amount paid Hugh Reilly & Co. 
on voucher No. 40, October, 1927, for a waxing brush and 5 pounds 
of wax, and the amount at which said articles could have been pur- 
chased under the general supply contract. 

The purchase was made upon the order of the Architect of the 
Capitol, as a charge under the appropriation “ Repairs and improve- 
ments, Courthouse, D. C., 1928,” as made in the act of March 2, 1927, 
44 Stat. 1322, and hereinafter quoted. 

The act of May 13, 1926, 44 Stat. 547, making appropriations for 
the legislative branch of the Government, under the title “ Architect 
of the Capitol,” provides: 


Hereafter the purchase of supplies and equipment and the procurement of 
services for all branches under the Architect of the Capitol may be made in 
the open market without compliance with sections 3709 and 3744 of the Revised 
Statutes of the United States in the manner common among business men, when 
the aggregate amount of the purchase or the service does not exceed $200 in 
any instance. 


The act of February 23, 1927, 44 Stat. 1156, making appropriations 
for the legislative branch of the Government under the subtitle, 
“ Capitol buildings and grounds,” for the fiscal year ending June 30, 
1928, provides: 


The foregoing appropriations under the Architect of the Capitol may be ex- 
pended without reference to section 4 of the act approved June 17, 1910, concern- 
ing purchases for executive departments, 


Sa ae a ee eee ee Oe oll 
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The act of March 2, 1927, 44 Stat. 1822, making appropriations 
for the government of the District of Columbia and other activities 
chargeable in whole or in part against the revenues of the District, 
for the fiscal year ending June 30, 1928, provides: 


For repairs and improvements to the courthouse, including repair and main- 
tenance of the mechanical equipment, and for labor and material and every 
item incident thereto, $2,500, to be expended under the direction of the 
Architect of the Capitol. 


The same act further provides on page 1333, as follows: 


Sec. 6. That the commissioners and other responsible officials, in expending 
appropriations contained in this act, so far as possible shall purchase material, 
supplies, including food supplies and equipment, when needed and funds are 
available, in accordance with the regulations and schedules of the General 
Supply Committee or from the various services of the Government of the 
United States possessing material, supplies, passenger-carrying and other motor 
vehicles, and equipment no longer required because of the cessation of war 
activities. * * * 


The office of Architect of the Capitol falls under the legislative 
branch of the Government; and while the act of March 13, 1926, 
supra, provides that supplies and equipment for all branches under 
the Architect of the Capitol may be purchased in open market with- 
out compliance with sections 3709 and 3744, Revised Statutes, it was 
held in a decision of this office dated December 14, 1927, A-20734, 
that the provision in the annual appropriation act for the Interior 
Department for the fiscal year 1926, 43 Stat. 1143, that purchases of 
supplies and equipment for that department may be made in open 
market without compliance with sections 3709 and 3744, Revised 
Statutes, in the manner common among business men when the 
aggregate amount of the purchase or service does not exceed $100 in 
any instance in no way modifies or repeals the act of June 17, 1910, 
36 Stat. 531. 

The authority granted the Architect of the Capitol in the legis- 
lative act of February 23, 1927, supra, to make expenditures under 
the appropriations for Capitol buildings and grounds, without ref- 
erence to section 4 of the act approved June 17, 1910, swpra, does not 
apply to expenditures made by him under other appropriations, par- 
ticularly where, as in the case of the District of Columbia appropria- 
tions, provision is specifically made that purchases thereunder shall 
be in accordance with schedules of the General Supply Committee. 

Consequently the purchases made in this instance should have been 
made under the general supply contracts. However, in view of the 
apparent confusion arising from the different provisions of statutes 
hereinbefore quoted as to the architect’s authority in this connection, 
credit will be allowed for these two items, but hereafter purchases 
made under the appropriation “ Repairs and improvements, Court- 
house, D. C., 1928,” must be made through the General Supply 
Committee. ' 

6752°—28——33 
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Upon review credit will be allowed in the disbursing officers 
account in the sum of $1.45. 


(A-21689) 


ADVERTISING—BIDS—MISTAKE—WITHDRAWAL 


Where bids were requested for the furnishing of a quantity of long-time burn- 
ing kerosene oil, and the specifications provided that the oil must be packed 
in special export cases, with a further provision that “proposals may be 
withdrawn only on written request received by the officer holding them 
prior to the time fixed for opening same,” a bidder may not withdraw its 
bid after the bids have been opened, but before award is made, on the 
ground of alleged mistake in that, in submitting its bid, it figured the price 
on the basis of commercial export cans and cases instead of special export 
cans and cases as called for in the specifications. 


Comptroller General McCarl to the Secretary of Commerce, February 23, 
1928: 


I have your letter of February 10, 1928, requesting decision as to 
whether the Tide Water Oil Sales Corporation may be allowed to 
withdraw its bid submitted in response to circular advertisement No. 
26011, issued by the Superintendent of Lighthouses, Staten Island, 
N. Y., January 11, 1928, on the ground of alleged mistake in the 


submission thereof. 

It appears that under date of January 11, 1928, the Superintendent 
of Lighthouse, Staten Island, N. Y., third district, advertised 
for bids for the furnishing of a quantity of long-time burning kero- 
sene oil in special export cases to be strictly in accordance with cer- 
tain specifications attached to and made a part of the said adver- 
tisement, delivery to be made as follows: 
fob and secured on cars or other carrier at place of mfg. 

* * * * * * + 


Oil must not be loaded or shipped until contractor receives complete shipping 
instructions and Government bill of lading. 


Bids were to be opened at 2 p. m., January 26, 1928. Four bids 
were received as follows: Explosive Chemical Co., $3,827.20; Tide 
Water Oil Sales Corporation, $2,900.80; West India Oil Co., $3,136; 
Atlantic Refining Co., $3,750. 

It appears that after the bids had been opened the Superintendent 
of Lighthouses addressed a letter to the Tide Water Oil Sales Cor- 
poration, under date of January 26, 1928, as follows: 


1. At time of opening of proposal noted above calling for 16,000 gallons 
long-time burning kerosene oil in special export cases upon which you quoted 
a price of .1813¢ per gallon, your representative stated that he assumed your 
quotation covered delivery f. o. b. Bayonne, N. J. Information is requested as 
to whether the quotation as submitted by you would cover delivery f. o. b. 
steamer, New York Harbor, as this kerosene is intended for the Superintendent 
of Lighthouses, San Juan, Porto Rico, and will probably leave New York via 
= — York and Porto Rico Steamship Company, Pier 35 Atlantic Basin, 

rooklyn. 

2. Your prompt attention in this matter would be appreciated. 
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In reply to said letter the Tide Water Oil Sales Corporation, under 
date of January 28, 1928, advised the Superintendent of Lighthouses 
as follows: 


Replying to yours of the 26th you are advised that we can make delivery 
of the 16,000 gallons of long-time burning kerosene oil in special export cases 
at .1813 f. o. b. steamer New York Harbor, as you state the steamer will prob- 
ably leave from Pier 35 Atlantic Basin, Brooklyn. 


Thereafter, or on February 2, 1928, said Tide Water Oil Sales Cor- 
poration requested that its bid be disregarded in making award of 
the contract for the reason that in submitting its bid it had made a 
mistake in that it had figured the price on the basis of commercial 
export cans and cases instead of on special export cans and cases as 
called for in the specifications. 

The advertisement provided, among other things, that: 


A guaranty is required with this proposal, and must be in the form of a 
certified check for 10% of the bid payable to the Commissioner of Lighthouses. 
Successful bidder will be required to submit an additional certified check for 
15% of bid. Performance bond will not be required with this contract, as 
checks of successful bidder will be held as security for the satisfactory com- 
pletion of the contract. 


Paragraph 4 of the instructions to bidders provides: 


Withdrawal or failure to bid.—If a prospective bidder is not prepared to 
submit a proposal, the fact should be so stated over the firm’s signature and the 
blank proposal returned, so that it may be known that the matter received con- 
sideration. Proposals may be withdrawn only on written requests received by 
the officer holding them prior to the time fixed for opening the same. If the 
bidder to whom an award is made fails or refuses to proceed with the deliv- 
ery of the articles, supplies, or materials as herein provided, the contract will 
be annulled, and an award may be made to the next most desirable bidder in 
the opinion of the Government. 


It is to be noted that both the request for bids and accompanying 
proposals stipulated in plain terms “long time burning kerosene oil 
in special export cases.” The specifications also set forth in detail 
the requirements with reference to the packing of the oil in the par- 
ticular export cases. It is also to be observed that the bidder does 
not seek to modify or reform its bid to correspond with a price or 
prices that it might have intended to submit on the item in question 
but asks that its bid be disregarded in making award of the contract. 

Proposals that have been submitted in response to an advertise- 
ment for bids may not be withdrawn after they have been opened, 
even before award is made, and the bidder is bound to accept the 
award. 24 Comp. Dec. 534; 6 Comp. Gen. 504; decision of June 4, 
1927, A-18696; 21 Op. Atty. Gen. 56. The only exception to this 
rule is where there is conclusive evidence of a mutual mistake or 
where there was a mistake by the bidder that is so apparent that the 
contracting officer must be presumed to have known that the bid was 
not as intended by the bidder. The mere statement by a bidder, 
after the bids have been opened, that a mistake had been made in 
the submission of its bid is not sufficient justification to allow with- 
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drawal thereof. Especially is this true in this case in view of the 
provisions of the instructions to bidders, paragraph 4, quoted, supra. 

The bid was plain, there was nothing in the bid itself or when com- 
pared with the other bids received to put the contracting officer on 
notice that a mistake had been made, and the circumstances now 
appearing disclose that such mistake as may have been made was 
due solely to a lack of proper care on the part of the said company. 
Accordingly, it must be held that there is no authority for allowing 
the Tide Water Oil Sales Corporation to withdraw its bid and the 
contract may not be awarded to the next lowest bidder. In event 
of the refusal of the said Tide Water Oil Sales Corporation to accept 
award of the contract, any increased costs incurred by the United 
States in the procurement of said oil, packed in special export cases, 
should be charged to the said company and it would be proper to 
apply the amount of the certified checks deposited by the said com- 
pany in accordance with the requirements of the advertisement 
quoted, supra, in liquidation of any excess costs over and above the 
bid price occasioned by its default. 


(A-14666) 
TRANSPORTATION—PROVOST GUARD—NATIONAL GUARD 
Transportation of a provost guard from and to the camp site of a National 

Guard encampment for duty at a place near the camp for the maintenance 


of order among members of: the National Guard while not on duty, is 
not authorized at Government expense. 


Comptroller General McCarl to J. R. Lusby, United States property and dis- 
bursing officer, District of Columbia National Guard, February 24, 1928: 
There has been received your letter of February 7, 1928, requesting 

decision whether you are authorized to make payment on a voucher 

transmitted therewith in favor of the Norfolk Railroad Co. in the 
amount of $22.44 for 17 special-rate tickets at $1.32 each, obtained 
without transportation request, August 27, 1925, for use of the 
provost guard maintained at Virginia Beach proper during an 
encampment, August 16 to 30, 1925, attended by the Twenty-ninth 

Division Staff, State Staff Corps and Departments, One hundred 

and twenty-first Engineers, and Twenty-ninth Police Company, 

District of Columbia National Guard. 

Authority for the payment of this voucher was denied in the 
decision to you of June 22, 1926, A-14666, for the reason that the 
evidence submitted was not sufficient to warrant payment. There is 
now attached to the voucher a statement, dated Washington, D. C., 
January 24, 1928, by Maj. Edward H. Grove, Infantry, N. G. D. C., 
as follows: 


The seventeen tickets furnished by the Norfolk and Southern Railroad, each 
of which entitled the holder to fifteen round trips, were purchased for, and 
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the entire number used by, the 29th Military Police Company in the discharge 
of their official duties, in the maintenance of a provost guard at Virginia 
Beach, Va., during the period of the fleld-training encampment of the National 
Guard of the District of Columbia, August 16 to 30, 1925. 

This transportation was purchased without requests in view of the reduced 
rate at which it could be secured in this manner, .088 cents a round trip against 
the regular rate of 24 cents, which would have been the rate if purchased on 
transportation requests. 


This transportation was furnished over an electric-car line running from the 
camp site to Virginia Beach, a distance of about three miles, and was in the 
nature of street-car fare. 

There appears to be no specific provision of law for the payment 
of an expense of this nature; section 67 of the national defense act as 
amended by section 3 of the act of September 22, 1922, 42 Stat. 1034, 
concerning the appropriation, apportionment, and disbursement of 
funds for the National Guard, provides for “other incidental ex- 
penses in connection with lawfully authorized encampments, maneu- 
vers, and field instruction,” and section 94 of the same act, 39 Stat. 
206, pertaining to encampments and maneuvers, provides for pay- 
ment of “ other proper expenses,” but in each case the expenditure is 
subject to such regulations as may be prescribed by the President and 
Secretary of War. 1 Comp. Gen. 642. 

The discipline of the National Guard, under section 91 of the 
national defense act, 39 Stat. 206, which includes training, is covered 
by National Guard Regulations No. 36, dated December 31, 1924, but 
no provision is made for the maintenance of a provost guard either 
at or away from the camp of instruction. 

The Twenty-ninth Military Police Company, District of Columbia 
National Guard, was one of the organizations authorized to partici- 
pate in the annual encampment at Virginia Beach, Va., from August 
16 to 30, 1925, and it is stated that the expense in question for 
transportation was incurred in the discharge of their official duties 
in the maintenance of a provost guard at Virginia Beach proper, 
a distance stated to be 3 miles from the authorized camp of 
instruction. Members of the National Guard attending encamp- 
ments under section 94 of the national defense act are not in the 
Federal service. 2 Comp. Gen. 189. They are civilians belonging to 
a State military force, see case of State v. Johnson, 202 N. W. 191. 
Any expense in connection with the maintenance of order among 
members of such force while away from the camp, and to secure their 
return thereto upon expiration of pass or permission to be tempo- 
rarily absent therefrom is an expense properly devolving upon the 
State, Territory, or District to which the militia or National Guard 
belongs. Neither the basic law nor the annual appropriation under 
“Arming, equipping, and training the National Guard,” provides 
for such an expense to be borne by the United States. As has been 
frequently stated, the National Guard is a State force and it is only 
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expenses in connection with its maintenance and training which are 
specifically authorized by law that may be paid under the appropria- 
tions “Arming, equipping, and training the National Guard.” 
i Comp. Gen. 257, 553; 2 id. 189, 274; 4 id. 248; 5 id. 883. 

You are advised that payment on the voucher is not authorized. 


(A-21260) 


PROPERTY, PRIVATE—LOST, DAMAGED, ETC., IN THE MILITARY 
SERVICE 


Sections 3 and 4 of the act of March 4, 1921, 41 Stat, 1436, require the per- 
sonal action of the Secretary cf War or of an Assistant Secretary of War 
by his direction. Action on claims filed under said act by any other officer 
or employee “by direction of the Assistant Secretary of War” is not a de- 
termination under the statute and is not authority to the disbursing officer 
to pay the claim. 


Where the basis of a claim for damage to the personal property of an officer 
of the Army during shipment under orders is an unsupported statement 
of the claimant that the shipment was improperly packed and the evi- 
dence shows it was for personal reasons in storage a period of over eight 
months in two different places and handled by commercial truck between 
such places of storage, damage during shipment is not proven with suffi- 
cient certainty to authorize payment of the damage under the act of March 
4, 1921, 41 Stat. 1436. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

February 24, 1928: 

There has been received your letter of January 6, 1928, submitting 
with request for decision thereon voucher for $35 in favor of Capt. 
Calvert H. Arnold, Signal Corps, United States Army, representing 
the ascertained damage to a victrola, a part of his change of station 
baggage allowance which occurred between date of shipment June 
28, 1926, and date of unpacking March 16, 1927. 

By paragraph 57, Special Orders No. 96, dated War Department, 
Washington, April 23, 1926, Captain Arnold was relieved from duty 
at Fort Monmouth, N. J., on or about August 20, 1926, and directed 
to report to the Chief Signal Officer, Washington, for duty. On or 
about June 15, 1926, Captain Arnold turned over to the quartermaster 
at Fort Monmouth his household goods for packing, crating, and 
shipment and on June 28, 1926, they were shipped on Government 
bill of lading via the New York & Long Branch Railroad, to the 
quartermaster, General Intermediate Depot, Washington, D. C., for 
Capt. Calvert H. Arnold. The date of receipt of the shipment in 
Washington is not shown, but when received was placed in storage, 
part of the shipment was withdrawn from storage in August, 1926, 
and the remainder, including the package containing the damaged 
victrola, January 31, 1927, delivery being made on the order of 
claimant to the Smith Storage Co. of Washington, delivery being 
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made to his residence February 1, 1927, when it was unpacked 
March 16, 1927. The claimant describes the conditions found as 
follows: 


The box in which it had been packed had suffered no damage, and suggested 
nothing of what was to be disclosed upon its being opened. It was strong, 
well nailed, and intact in every detail. However, it developed upon unpacking 
that the victrola had become almost demolished, due to it not having been 
braced in this box, considerably larger in every dimension. The shocks and 
falls thereby sustained by the instrument during handling in shipment resulted 
in the collapse of the top, the fracture of the edges, the unwedging of the 
sound walls and motor housing, and damages to the mechanical apparatus. 


Claim was made against the transportation company, the damage 
and its cause being described substantially as above, which was 
declined, the damage, if any, sustained during shipment not having 
been due to improper handling on the part of the carriers. 

The officer, then being on duty in the office of the Assistant Secre- 
tary of War, made claim for the amount of the damage under the 
provisions of the act of March 4, 1921, 41 Stat. 1436, and a board of 
officers convened at the headquarters District of Washington found 
among other facts: 


(5) That the damage was due wholly to the negligence of one Mr. Conrow, 
civilian employee of the quartermaster, Fort Monmouth, N. J., the said Mr. 
Conrow, having since been discharged and his present address unknown, in that 
the said Mr. Conrow crated claimant’s Victrola in an improper manner. 


The board thereupon recommended payment of $35 in full and 
complete settlement of the claim. The board of review in the office 
of the Chief of Finance, recommended rejection of the claim in view 
of decisions of this office that when damage occurs to the change of 
station baggage of an officer which before or after shipment (or 
both) was in storage for a substantial period, there is no presump- 
tion that the damage occurred during shipment, the condition fixed 
in the law, and that in such case payment is authorized only if it 
can be shown with reasonable certainty that the damage in fact 
occurred during shipment. The claimant was advised accordingly. 

Thereupon, by indorsement of December 5, 1927, the claimant, 
pursuant to Army regulations, requested that his claim be forwarded 
to the Secretary of War for the action to be taken by him where the 
award by the Chief of Finance is declined. The Chief of Finance, 
by second indorsement of December 10, 1927, forwarded the file 
stating in part: 

2. The present statement of claimant that evidence showing the method in 
which the instrument was packed tends to indicate that it would be a physical 
impossibility for said instrument to undergo shipment without considerable, 
if not total damage, is not borne out by the evidence submitted in these papers. 
Claimant stated before the local board that considered his claim that the 
Victrola was improperly packed, which statement is substantiated only by a 
person who saw the instrument unpacked about 9 or 10 months after it had 
arrived at its destination in Washington. On the other hand, the evidence 
furnished from the records of the quartermaster, Fort Monmouth, New Jersey, 


all points conclusively to the fact that this Victrola, together with all other prop- 
erty of claimant, was properly packed and inspected before shipment. There 
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is no positive evidence that the damage in question did not occur either in 
storage, in delivery to claimant by commercial truck, or after its receipt by 
ciaimant, February 1, 1927, between that date and March 16, 1927, when it 
was unpacked. It is further noted that the railroad declined all responsibility 
for the damage in question, there being no evidence of rough handling. 


The papers by informal reference on “ Form No. 1” were referred 
as follows: 


OFFICE OF THE ASSISTANT SECRETARY OF Wak, 
(Date) December 15, 1927. 
Subject: 2nd Ind. from Chief of Finance 12/10 re the 
Fin. claim of Capt. Calvert H. Arnold. 
To the Jupce ADVOCATE GENERAL. 
* * 7 a 
5. Remark and recommendation. 
om * a” o a 


By direction of the Assistant Secretary of War: 


[Signed] L, T. GERow, 
Maj. Inf. 
For Davin L. STONE, 
Colonel, Infantry, 
Evecutive assistant. 


The Judge Advocate General, by memorandum to the Assistant 


Secretary of War, December 29, 1927, reviewed the facts and rencned 
the following conclusion : 


6. There is no direct evidence in the instant case as to the time, place, and 
manner of damage. There is evidence showing with reasonable certainty, how- 
ever, that the Victrola was packed so negligently by the quartermaster at Fort 
Monmouth that damage was to be expected in the ordinary course of events with 
the first movement of the property from the place where it was packed and 
would in all probability continue throughout the time when the property should 
be in a transportation status. The evidence indicates that the conditions of 
storage were excellent after the arrival of the property in Washington; that it 
was not moved while in storage; and that it would have been virtually impos- 
sible for the damage to have occurred while it was in storage in the Washington 
general depot. The only subsequent opportunity for the damage to have oc- 
curred was while the Victrola was being delivered to claimant by commercial 
truck or while in storage at his apartment. It is highly improbable, to say the 
least, that the Victrola, packed loosely in the container as it was, could have 
escaped damage in the journey from Fort Monmouth, New Jersey, to Washing- 
ton, D. C., to suffer it only when being delivered in Washington or while at 
claimant’s apartment. 

7. It is, therefore, the opinion of this office that an inference is justly and 
with reasonable certainty to be deduced from the established circumstances of 
the case to the effect that the damage resulted from, and occurred during the 
transportation of the Victrola from Fort Monmouth, New Jersey, to Wash- 
ington, D.C. * * * 


This memorandum, although bearing the receiving stamp of the 
“Asst. Secys. Office—War Dept.,” December 29, 1927, bears no evi- 
dence of action thereon in that office, nor is there other evidence in 
the file that the matter was submitted to or acted upon by the Sec- 
retary or the Assistant Secretary of War. The next document in 
the file is a letter from the office of the Chief of Finance to you, dated 
January 3, 1928, transmitting voucher and papers with the following 
statement : 


2. This claim has been determined and approved by the Secretary of War 
under authority of the act of Congress approved March 4, 1921, as construed 
by the Comptroller General in his decision dated September 29, 1921, and there 
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is attached a certificate signed by the direction of the Assistant Secretary of 
War approving the recommendation of the Judge Advocate General, hereto 


attached, approving the claim with respect to both amount and facts of the 
ome... 2. 2 2 


As heretofore stated, if such a certificate exists it was not included 
in the file transmitted by you to this office. Sections 3 and 4 of the 
act of March 4, 1921, provide: 


Sec. 3. That the Secretary of War is authorized and directed to examine 
into, ascertain, and determine the value of such property lost, destroyed, cap- 
tured, or abandoned as specified in the foregoing paragraphs, or the amount 
of damage thereto, as the case may be; and the amount of such value or dam- 
age so ascertained and determined shall be paid by disbursing officers of the 
Army, or such property lost, destroyed, captured, or abandoned, or so damaged 
as to be unfit for service may be replaced in kind from Government property 
on hand when the Secretary of War shall so direct. 

Sec. 4. That the tender of replacement or of commutation or the determina- 
tion made by the Secretary of War upon a claim presented, as provided for 
in the foregoing section, shall constitute a final determination of any claim 
cognizable under this chapter, and such claim shall not thereafter be reopened 
or considered. 


It is to be noted the duty of making a determination of a claim 
is reposed in the Secretary of War, that it is the action of the Secre- 
tary of War that is a final determination and a bar to further con- 
sideration. The duty is judicial in nature and is for exercise in per- 
son by the Secretary of War or by his direction by one of the Assist- 
ant Secretaries of War. Parrish v. United States, 100 U. S. 500. 
An approval “by the direction of the Assistant Secretary of War” 
is not a determination under the statute warranting payment of a 
claim by a disbursing officer, but apparently would permit delega- 
tion of the authority ad infinitum. For this reason, you are not 
authorized to pay the voucher in its present form. That objection is 
mainly formal, however, and leaves undetermined the legality of 
payment should the informalities be corrected, which question will 
now be also considered. 

The basis for the view that the victrola was not properly packed 
is the statement of claimant alone. There is no evidence from the 
packer. The purport of the evidence is that a person employed as 
a packer and working as a packer without supervision neglected his 
duties as to this one package. No other package in the shipment is 
reported to have been damaged, and no suggestion is made that other 
shipments packed by the same employee were damaged during ship- 
ment. Claimant states there was no packing or bracing whatever, 
and he is the only witness on this point, as the janitor was called to 
examine the damage after it was discovered; he also states the con- 
tainer was of larger dimensions than the victrola. If there had 
been any substantial difference in dimensions such a condition would 
have resulted in movement of the contents within the container every 
time the package was handled from the time of loading on truck at 
the quartermaster’s storehouse at Fort Monmouth until placed in 
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position in storage in the storehouse in Washington, and by its own 
moving about would have brought to attention the condition which 
is asserted to have existed. Yet claimant states the box suggested 
nothing of what was to be disclosed, probably meaning to explain 
any doubt of how the contents could be completely demolished with- 
out the container being affected—that the destructive force was 
wholly inside. Yet to produce this interior destruction there could 
have been no handling of the box without sounds of the interior 
happening. The container, apparently made of 1-inch pine lumber, 
without metal strapping, merely nailed, was in good condition. The 
claimant asserts his assumption of how the damage occurred, but that 
does not necessarily conclude the Government, especially if other 
plausible assumptions can be expressed upon the facts. It is equally 
as probable that the shipment was packed for the short haul New 
Jersey to Washington, that the packing used became compressed 
while the package was in storage, and that on its removal from 
storage seven months later by commercial truck, the contents shifted. 

Clearly the statute respecting reimbursement for loss or damage 
during shipment does not provide reimbursement for damage occur- 
ring while the personal property of an officer is in storage, while it is 
being moved by private commercial truck from storage to residence, 
nor while in storage at the officer’s residence. In view of the short 
distance of the railroad haul, the long period of storage, the 
amount of handling thereafter, the condition of the container, and 
the absence of definite evidence as to negligent packing, it can not 
be determined with any degree of certainty that the damage occurred 
during shipment. The presumption must be that all necessary to 
be done was done, and the happening in itself does not raise a pre- 
sumption of negligence in packing, etc. 

While in the audit of payments under the act here in question this 
office will accord full deference to the determination of facts by the 
Secretary of War, in this case there has been no such determination. 
The two officials in the War Department who have considered the 
matter have reached different conclusions. It has therefore seemed 
appropriate to suggest again the statute is to be given a fair inter- 
pretation in its application to facts, both to the officer and the United 
States; that where the officer’s action in delaying examination of the 
goods after shipment, independently of any service reasons therefor, 
has made it impossible to determine with a fair or reasonable degree 
of certainty that the damage did in fact occur during shipment, 
presumptions that damage occurred during shipment (including a 
presumption of negligence on the part of an employee whose work 
is, or should be, supervised) are not justified. 
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(A-21449) 
GRATUITIES—DISCHARGE—NAVY ENLISTED MEN 


An enlisted man of the Navy who deserts and is apprehended or returns to 
naval jurisdiction after the expiration of his enlistment and is thereupon 
discharged on account of the desertion, whether without trial or in accord- 
ance with sentence of a court-martial, is not discharged “for the good of 
the service” within the meaning of section 10 of the act of March 4, 1925, 
43 Stat. 1274, and is not entitled to be paid when so discharged the 
gratuity authorized by said act. 


Comptroller General McCarl to the Secretary of the Navy, February 24, 1928: 
There has been received your letter of January 27, 1928, requesting 
decision of the following question : 


Is an enlisted man who deserts and is apprehended or returns to naval juris 
diction after the date of expiration of his enlistment entitled to be paid the 
gratuity of $25 authorized by section 10 of the act of March 4, 1925 (48 Stat., 
1274; U. S. C., Title 34, section 197), after he is discharged for the good of the 
service either without trial or in accordance with the sentence of a court- 
martial? 


The act referred to under the head “Discharges for the good of 
the service,” provides: 


Sec. 10. That hereafter persons discharged from the naval service by dishon- 
orable discharge, bad-conduct discharge, or any other discharge for the good 
of the service, may, upon discharge, be paid a sum not to exceed $25: Provided, 
That the said sum shall be fixed by, and in the discretion of, the Secretary of 
the Navy, and shall be paid only in cases where thé person so discharged would 
otherwise be without funds to meet his immediate needs: * * * 


The question as worded assumes that a discharge given at the time 
and under the circumstances stated is for the good of the service. 
If this assumption is correct the question as presented would neces- 
sarily be answered in the affirmative, as the beneficiaries of the act 
are those persons discharged from the naval service “for the good 
of the service.” 

It has been held that an enlisted man who violated his contract of 
enlistment by separating himself from the service by desertion and 
who remained absent until after the expiration of his term of enlist- 
ment, but who surrendered himself to the naval authorities, can be 
held for trial and punishment only, and he is not entitled to any pay 
of allowances while being retained in the Navy awaiting a nominal 
discharge therefrom. 3 Comp. Gen. 874; 20 Comp. Dec. 751. It 
would seem that this ruling would also apply where, instead of sur- 
rendering himself, the deserter is apprehended and discharged either 
without trial or in pursuance of a sentence of a court-martial. 

A discharge for the good of the service implies that the service 
or conduct of the man so discharged was unsatisfactory, that by 
reason of such unsatisfactory service or conduct his continuance in 
the service would be detrimental thereto, and that therefore it was 
in the interest of the service to terminate his connection therewith. 
These consideraions have no application to a deserter who remains 
in desertion until after the expiration of his enlistment and who 
upon surrender or apprehension is discharged on account of his 
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desertion, as his continuance in the service, except for trial and pun- 
ishment, is neither contemplated nor authorized. If he is not re- 
tained for punishment, there is no alternative but to discharge him, 
and the question as to whether his continuance in the service would 
be detrimental thereto does not arise. 

The view that section 10 of the said act of March 4, 1925, was not 
intended to apply to those discharged after expiration of enlistment 
under the circumstances stated would seem to be confirmed by refer- 
ence to the reports of the committees having the matter in charge. 
It appears therefrom that the legislation in question was recom- 
mended by the then Secretary of the Navy in his letter of October 
27, 1922, addressed to the chairman, Committee on Naval Affairs, 
United States Senate, as follows: 

I have the honor to transmit herewith a proposed draft of a bill to provide 
for payment of a gratuity upon discharge from the naval service for the good 
of the service. 

The purpose of this bill is to authorize the Secretary of the Navy, in his 
discretion, to give to persons discharged for the good of the service relief 
similar to that provided by section 13 of the act of February 16, 1909 (35 Stat. 
622), for persons of the naval service when discharged pursuant to sentence 
of a naval court-martial. The relief thus provided for will be furnished only 
in cases where the person so discharged would otherwise be without funds 
to meet his immediate needs. 

It often occurs in cases of persons being discharged for the good of the 
service that they have overdrawn their clothing accounts, or that by reason of 
checkages they are indebted to the United States and are thus without funds 
to meet their immediate needs. It is deemed undesirable and contrary to 
good discipline to retain such a person in the naval service until there is due 
him a sufficient amount for immediate needs, and, on the other hand, it is 
considered a great hardship on his part to be discharged without the means 
for his immediate sustenance and support. 

The inclosed draft of bill has accordingly been prepared to meet this exi- 


gency. * * * See H. R. No. 31, 68th Congress, Ist Session; S. Report No. 
1072, 68th Congress, 2d Session. 


It thus appears that the purpose of the legislation in question 
was to minimize the hardship caused by the discharge for cause of 
a person in a pay status which status would otherwise have con- 
tinued, a situation which does not exist in the case of a deserter 
discharged under the circumstances stated after the expiration of 
his enlistment. 


(A-21719) 


APPROPRIATIONS—TRANSFER 


As the appropriation “Construction and repair, Bureau of Construction 
and Repair, 1928,” Navy Department, is not available for research work 
and scientific investigations, the transfer and carrying of funds thereunder 
under an appropriation of the same title, Bureau of Standards, Depart- 
ment of Commerce, for the purpose of conducting scientific investigations 
relating to chemicals absorbing carbon dioxide and evolving oxygen, is 
not authorized. 


Comptroller General McCarl to the Secretary of the Treasury, February 24, 
1928: 


There is returned herewith without countersignature Navy Depart- 
ment transfer appropriation warrant No. 59, in which it is proposed 





DECISIONS OF THE COMPTROLLER GENERAL 525 


to transfer and carry the sum of $3,500 from the appropriation 
“ Construction and repair, Bureau of Construction and Repair, 1928,” 
under an appropriation of the same title, Bureau of Standards, 
Department of Commerce, for the purpose of conducting scientific 
investigations relative to chemicals absorbing carbon dioxide and 
evolving oxygen. 


The facts in connection with the matter are stated in letter dated 
February 6, 1928, from the Bureau of Construction and Repair, 
Navy Department (reference (CR) 11-28/EN7 (ME)N/C), as 
follows: | 


3. The Navy Department has been informed that a chemical is known to 
the Bureau of Standards that will absorb carbon dioxide and at the same 
time evolve oxygen. This chemical, which is known as potassium tetroxide, 
has not yet been made and the bureau understands that funds for further 
development are not at present available at the Bureau of Standards. The 
Navy Department is interested in the development of a chemical of this 
nature for possible use for air purification purposes. At the present time, 
air purification on submarines is accomplished by means of soda lime and 
oxygen. The substitution of a single chemical for these two would be materi- 
ally beneficial because of the more convenient use and of the possible saving 
in weight and space—an important matter on submarines. 

4. The Navy Department is not provided with adequate facilities, nor does 
it have the personnel necessary for experimental and research work in con- 
nection with the foregoing, and in view of the possible value of potassium 
tetroxide for air purification on submarines, it is requested that the necessary 
funds be transferred to the Bureau of Standards for further development of 
this chemical. 


There is cited as authority for the transfer of the funds, the act 
of February 24, 1927, 44 Stat. 1210, which provides: 


During the fiscal year 1928 the head of any department or independent 
establishment of the Government having funds available for scientific investiga- 
tions and requiring cooperative work by the Bureau of Standards on scientific 
investigations within the scope of the functions of that bureau, and which 
the Bureau of Standards is unable to perform within the limits of its appro- 
priations, may, with the approval of the Secretary of Commerce, transfer to the 
Bureau of Standards such sums as may be necessary to carry on such investiga- 
tions. The Secretary of the Treasury shall transfer on the books of the 
Treasury Department any sums which may be authorized hereunder, and such 
amounts shall be placed to the credit of the Bureau of Standards for the per- 
formance of work for the department or establishment from which the transfer 
is made, including, where necessary, compensation for personal services in the 
District of Columbia and in the field. 


The appropriation here in question as made by the act of March 2, 
1927, 44 Stat. 1284, provides as follows: 


Construction and repair of vessels: For preservation and completion of 
vessels on the stocks and in ordinary; purchase of materials and stores of 
all kinds; steam steerers, steam capstans, steam windlasses, and all other 
auxiliaries; labor in navy yards and on foreign stations; purchase of machinery 
and tools for use in shops; carrying on work of experimental model tank and 
wind tunnel; designing naval vessels; construction and repair of yard craft, 
lighters, and barges; wear, tear, and repair of vessels afloat; general care and 
protection of the Navy in the line of construction and repair; incidental 
expenses for vessels and navy yards, inspectors’ offices, such as photographing, 
books, professional magazines, plans, stationery, and instruments for drafting 
room, and for pay of classified field force under the bureau; for hemp, wire, 
iron, and other materials for the manufacture of cordage, anchors, cables, 
galleys, and chains; specifications for purchase thereof shall be so prepared as 
shall give fair and free competition; canvas for the manufacture of sails, 
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awnings, hammocks, and other work; interior appliances and tools for manu- 
facturing purposes in navy yards and naval stations; and for the purchase 
of all other articles of equipage at home and abroad; and for the payment 
of labor in equipping vessels therewith and manufacture of such articles in 
the several navy yards; naval signals and apparatus, other than electric, 
namely, signals, lights, lanterns, running lights, and lamps and their appendages 
for general use on board ship for illuminating purposes; and oil and candles 
used in connection therewith; bunting and other materials for making and 
repairing flags of all kinds; for all permanent galley fittings and equipage ; ay 
carpets, curtains, and hangings on board naval vessels, $16,600,000: * 


There is nothing in this appropriation, either in specific terms or 
by necessary implication, indicating that it is to be considered as 
available for research work and scientific investigations such as con- 
templated by the proposed transfer. See in this connection 6 Comp. 
Gen. 51; decisions of January 18, 1927, A~16377, and November 1, 
1927, A-20146. As it is not available for direct expenditures for 
such purpose by the Navy Department, it can not be made available 
for such purpose by transfer of funds thereunder to the Bureau of 
Standards. 

Accordingly, you are advised that the transfer of the funds in 
question as proposed by the warrant is not authorized. 


(A-21445) 
VETERANS’ BUREAU—INSURANCE 


As the physical condition of the insured while in the active military service 
was not a factor in determining the validity of an application for term 
insurance filed and accepted without medical examination during service, 
as authorized and required by the controlling statute, a retroactive rating 
of permanent total disability as of a date prior to the filing and acceptance 
of application may be considered as retroactively effective only from the 
date of discharge from which date the policy may be considered as having 
matured. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
February 27, 1928: 


Consideration has been given to your letter of Junuary 24, 1928, 
requesting decision of a question presented as follows: 


The United States Veterans’ Bureau has before it at the present time for 
determination the case of Hallem Singer, C-6836, upon the insurance features 
of which your decision is requested. 

This veteran had a period of service in the United States Navy prior to the 
World War. He was honorably discharged and after a brief interval was 
accepted for enlistment in the Navy and reentered service in November, 1914. 
He was discharged on a surgeon’s certificate of disability on February 11, 1918. 

On November 26, 1917, the veteran made application for $10,000 term 
insurance in favor of his wife. A duplicate application for the same amount 
and for the same beneficiary was executed in December, 1917. After this 
veteran’s discharge on February 11, 1918, the term insurance was allowed to 
lapse for failure to pay the premium due on March 1, 1918. A short while 
after discharge this veteran claimed compensation and early in 1920 he was 
rated as temporarily totally disabled from discharge, which rating was 
continued until September, 1922, when he was rated temporarily totally dis- 
abled from discharge to April 4, 1922, and temporarily partially disabled 75% 
thereafter. On October 31, 1922, he was rerated and declared temporarily 
totally disabled continuously from discharge. Death occurred on October 28, 
1922, and on January 17, 1923, he was rated temporarily totally disabled from 
discharge to December 14, 1920, and permanently and totally disabled thereafter., 
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Reverting to the insurance feature of the case, term insurance, as already 
stated, lapsed for failure to pay the premium due March 1, 1918. Through 
the medium of uncollected compensation a portion of the insurance was saved 
and was awarded to the beneficiary of record, viz, the veteran’s wife, in the 
sum of $8.41 a month, the net amount of insurance saved under section 305, 
World War veterans’ act, having been computed as $1,463.18. The award of 
this insurance was approved in April, 1925, and payments thereunder were 
made for more than six months. 

After the award of this insurance a claim was made that the veteran in fact 
was permanently and totally disabled from discharge (February 11, 1918). 
The object of this claim, obviously, was to make possible the payment of the 
entire amount of insurance which was in force at the date of discharge. The 
case was rerated and a permanent and total disability rating for insurance 
purposes has been given, effective July 30, 1917, which date is not only prior 
to the date of the veteran’s discharge but also prior to the date of application 
for term insurance on November 26, 1917. It has also been determined by the 
medical authorities of the bureau that the rating of permanent and total 
disability from July 30, 1917, for insurance purposes was justified upon the 
evidence then obtainable and independent of evidence subsequently developed. 

The foregoing facts present the question whether the term insurance is pay- 
able, or whether by reason of the permanent and total disability now found, on 
evidence then procurable, to have existed prior to the application for term 
insurance, automatic insurance as provided for by section 401 of the war risk 
insurance act may be paid. If the application for term insurance is to be 
regarded as valid despite the antecedent permanent and total disability, then 
an award to the widow will be in order and the fact of her subsequent remar- 
riage, not previously mentioned, would be immaterial. On the other hand, if 
automatic insurance is payable, the widow would be entitled thereto only during 
her widowhood, so that the award of automatic insurance in the present case 
would be made to the veteran’s child as the next person within the restricted 
permitted class of beneficiaries for automatic insurance. 


Under section 400 of the war risk insurance act of October 6, 1917, 
40 Stat. 409, it was authorized and directed that war risk insurance 
should be granted to persons employed in active service under the 
War or Navy Departments, “upon application to the bureau and 
without medical examination.” Section 401 of the same statute pro- 
vided that this insurance must be applied for within 120 days after 
enlistment or after entrance into or employment in the active service 
and before discharge or resignation, “except that those persons who 
are in the active war service at the time of the publication of the 
terms and conditions of such contract of insurance may apply at any 
time within one hundred and twenty days thereafter and while in 
such service.” The section of the statute then provides for what is 


termed automatic insurance, as follows: 


* * * Any person in the active service on or after the sixth day of April, 


nineteen hundred and seventeen, who, while in such service and before the 
expiration of one hundred and twenty days from and after such publication, 
becomes or has become totally and permanently disabled or dies, or has died, 
without having applied for insurance, shall be deemed to have applied for and 
to have been granted insurance, payable to such person during his life in 
monthly installments of $25 each. If he shall die either before he shall have 
received any of such monthly installments or before he shall have received two 
hundred and forty of such monthly installments, then $25 per month shall be 
paid to his wife from the time of his death and during her widowhood, or to his 
child, or widowed mother if and while they survive him: * * 


Analyzing these two sections of the law together, the conditions 
for granting regular term insurance, without medical examination, 
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were (1) that the insured must have been in the active service under 
the War or Navy Departments; and (2) an application must have 
been filed within the time therein specified. The conditions for 
granting automatic insurance were (1) happening of total and per- 
manent disability or death of the insured while in active service on 
or after April 6, 1917, and (2) no application filed for regular term 
insurance as required by law. 

The facts submitted in the instant case clearly show that the two 
conditions for granting regular term insurance were present and the 
insurance was in fact granted; that is, the insured was in active 
service under the Navy Department and filed his application for 
insurance within 120 days from the date of publication of the terms 
and conditions of insurance contracts on October 15, 1917. 1 Comp. 
Gen. 757. The physical condition of the insured while in the active 
service was not then, and may not now be considered, a factor in 
determining the validity of an application for term insurance filed 
as required by the statute. The Comptroller of the Treasury in com- 
menting on section 400 of the war risk insurance act stated in deci- 
sion of June 28, 1921, 27 Comp. Dec. 1084, 1086, as follows: 


* * * Persons in active service are admitted to war risk insurance with- 
out medical examination or other evidence of physical soundness. * * 

In admitting applicants to insurance without medical examination the statute 
assumes for the Government the risk of any disqualifying disease or injury 
existing at the time the insurance is granted, and also assumes the risk of any 
such disease contracted or injury sustained while the insurance is in force 
either before or after discharge from the service. * * * 


This decision was considered by this office under date of September 
8, 1921, 1 Comp. Gen. 108, and no exceptions taken to the above statu- 
tory construction. As a further indication that the physical condi- 
tion of the insured while in the active service was not and is not to be 
considered a factor in determining the validity of an application for 
term insurance filed while in the active service and otherwise regular, 
the Congress amended section 401 of the war risk insurance act by 
the act of December 24, 1919, 41 Stat. 375, to provide as follows: 


* * * Provided, That any person in the active service on or after the 6th 
day of April, 1917, and before the 11th day of November, 1918, who, while in 
such active service made application for insurance after the expiration of more 
than one hundred and twenty days after October 15, 1917, or more than one hun- 
dred and twenty days after entrance into or employment in the active service, 
and whose application was accepted and a policy issued thereon, and from 
whom premiums were cellected, and who becomes or had become totally and 
permanently disabled, or dies or has died, shall be deemed to have made legal 


application for such insurance and the policy issued on such application shall 
be valid. * * * 


It must be concluded in this case that the retroactive rating of 
permanent and total disability as of July 30, 1917, made by the 
Veterans’ Bureau, has no effect to invalidate the insurance granted 
while the insured was in active service under the Navy Department, 
irrespective of what the facts then existant and now disclosed may 
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show as to the physical condition of the insured. Such rating may 
be considered as retroactively effective only from the date of dis- 
charge, February 11, 1918. The policy then having been in full 
force and effect, the rating may be considered as having matured 
the policy as of that date. 

Accordingly, term insurance is now payable to the persons legally 
entitled on the basis of a policy for $10,000 matured as of February 
11, 1918, less amount of revived insurance paid by the bureau to the 
widow of the veteran. 


(A-21753) 


DEPARTMENT OF AGRICULTURE—EMPLOYEES ATTENDING 
EDUCATIONAL COURSES 


The act of March 4, 1913, 37 Stat. 854, removing to a certain extent the restric- 
tion of the act of June 26, 1912, 37 Stat. 184, against the attendance at 
meetings or conventions of societies or associations, in so far as employees 
of the Department of Agriculture are concerned, does not authorize the 
employees of that department to attend at Government expense educational 
lecture courses which are not incidental to meetings of societies or 
associations. 


Comptroller General McCarl to the Secretary of Agriculture, February 27, 
1928: 


There has been received your letter of February 18, 1928, as 
follows: 


In the conduct of its investigational work the Bureau of Dairy Industry of 
this department maintains five field stations in various parts of the United 
States, where, among other things, experimental work is being conducted in the 
breeding of dairy animals. The employees in charge of the dairy work at 
these stations are dairy husbandmen who have no specialized knowledge of the 
breeding of duiry animals. As a matter of fact knowledge along this line is 
not required as a qualification for the position of dairy husbandman. The lack 
of knowledge on the part of these employees of breeding problems makes it 
impossible for them to determine, from physical examinations of the genital 
organs of dairy cows, the condition of such organs, diagnose pregnancy, and 
take proper care of the animals before, during, and after calving. The 
lack of this knowledge on the part of the dairy husbandmen has from time to 
time made it necessary to employ the services of practicing veterinarians at a 
considerable cost for the above purposes, and also to save the lives of animals 
whose deaths would have involved a considerable potential loss in the breeding 
work being performed. . 

From February 21 to 25, 1928, a course of lectures will be given at Chicago, 
Illinois, on the treatment of animal sterility with particular reference to the 
diagnosis of conditions and diseases of the genital organs under the direction 
of Mr. Frank B. Graham, of Kansas City, Missouri. Similar lectures were held 
in Cleveland, Ohio, January 24 to 28, Philadelphia, Pennsylvania, January 31 
to February 4, and others will be held in St. Paul, Minnesota, March 6 to 10. 

The dairy husbandman in charge of the field station at Huntley, Montana, 
will be in Washington, D. C., on official business during this month, and it is 
desired that on his return trip to his official station he stop off at Chicago and 
be present at the lectures to be held in that city for the purpose of acquiring 
information of value to him in his work. 

Your decision is requested whether the appropriation “ Salaries and expenses, 
Bureau of Dairy Industry, 1928” is available for the payment of the salary 
and subsistence expenses of the dairy husbandmen while attending such 
lectures. 


6752°—28——34 
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The department is not unmindful of your decision of January 13, 1910 (16 
Comp. Dec. 429), relative to forest rangers attending colleges at the expense of 
the Government to take courses in forestry. It is submitted, however, that there 
is little, if any, similarity between that case and the present instance. In the 
case of the forest rangers, the college course enabled the employee to qualify 
himself to perform the duties of the position to which he was appointed, while 
in the present instance the acquisition of the information at the lectures is 
for the sole benefit of the Government, rather than the employee, for the reason 
that this specialized knowledge is not required of a dairy husbandman. On the 
other hand, it will permit the employee to serve in the dual capacity of a dairy 
husbandman and a veterinarian, and greatly increase the efficiency of the 
bureau’s investigational work, and effect a substantial economy in the expendi- 
ture of Government funds. 

Furthermore, the act of March 4, 1913 (37 Stat. 854), provides: 

“That nothing contained in the act making appropriations to provide for 
the expenses of the Government of the District of Columbia for the fiscal year 
ending June thirtieth, nineteen hundred and thirteen, and for other purposes, 
approved June twenty-sixth, nineteen hundred and twelve, shall be so con- 
strued as to prohibit the payment from the appropriations for the Department 
of Agriculture of expenses incidental to the delivery of lectures, the giving of 
instruction, or the acquiring of information at meetings by its employees on 
subjects relating to the work of the department authorized by law.” 

It is submitted that the proposal to permit these husbandmen to attend the 
lectures in question for the acquisition of information and knowledge which 
their terms of employment do not require them to possess is within the 
authorization of the act of March 4, 1913, above noted. 


Section 8 of the act of June 26, 1912, 37 Stat. 184, to which the act 
of March 4, 1913, refers, provides: 


No money appropriated by this or any other act shall be expended for mem- 
bership fees or dues of any officer or employee of the United States or of the 
District of Columbia in any society or association or for expenses of attendance 
of any person at any meeting or convention of members of any society or asso- 
ciation, unless such fees, dues, or expenses are authorized to be paid by specific 
appropriations for such purposes or are provided for in express terms in some 
general appropriation. 


Considering the two acts together, the later act of March 4, 1913, 
merely removes in part the restrictions of the earlier act and permits 
employees of the Department of Agricuiture to attend meetings of 
societies or associations for the purpose of delivering lectures, giving 
instructions, or acquiring information on subjects relating to the work 
of that department. Had the Congress intended to permit employees 
to attend educational courses or lectures it could have very easily 
included such authority in the act. Said act of March 4, 1913, how- 
ever, while authorizing the employees to give lectures, does not 
authorize their attendance at lectures given by some one else except 
in so far as they may be incident to a meeting of some society or 
association. The lecture courses described in your submission do not 
appear to be incidental to a meeting of any society or association, but 
to be for purely educational purposes, 

In decision to you of July 9, 1926, 6 Comp. Gen. 15, it was held 
that there is no authority of law for detailing employees of the De- 
partment of Agriculture to educational institutions for courses of 
instruction. Said decision is equally applicable to attendance at 
lectures, whether they be delivered at an educational institution or 
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independently of such an institution. 2 Comp. Gen. 17; A-20837, 
December 20, 1927. 

I am constrained to hold, therefore, that the appropriation for 
“Salaries and expenses, Bureau of Animal Industry, 1928,” found 
in the act of January 18, 1927, 44 Stat. 981, is not available for the 
payment of compensation or of subsistence expenses of employees of 


that bureau while attending the lecture courses referred to in your 
submission. 


(A-19375) 


PERSONAL SERVICES—APPRAISERS—SALES OF SURPLUS 
MILITARY RESERVATIONS 


Under the act of March 12, 1926, 44 Stat. 203, authorizing the sale of certain 
military reservations and directing the Secretary of War to have made 
appraisals of the property to be sold by appraisers to be chosen by him and 
pay the expenses of appraisal from the proceeds of sales, the Secretary 
of War is not restricted to appointing appraisers from the personnel of the 
War or other departments of the Government, nor is he precluded by the 
usual and ordinary rules governing employments from entering into negotia- 
tions with outside agencies for the furnishing of individuals for that 
purpose, 

There being no authority in the act of July 9, 1918, 40 Stat. 850, for the ap- 
pointment of appraisers to appraise the surplus property authorized by that 
act to be sold, the payment of fees to appraisers whose services were 
rendered under an informal agreement for the purpose of making appraisals 
of such property is not authorized to be made from the proceeds received 
from the sale of property sold under its provisions. 


Comptroller General McCarl to the Secretary of War, February 28, 1928: 

I bave your letter of January 23, 1928, requesting review of the 
action taken by this office, as indicated by letter dated December 
14, 1927, to the finance officer, Washington, D. C., in connection 
with the payment of $41.22 on voucher 5, April, 1927, accounts of 
Maj. E. T. Comegys, Finance Department, United States Army, 
to the New Orleans Real Estate Agents Association for services 
rendered in appraising the Fort Macomb, La., property, and that 
decision A-19375 of September 27, 1927, in the matter of the voucher 
of the American Appraisal Co. in the amount of $750, covering 
services rendered in making an appraisal of the Peter Lyall Plant, 
Montreal, Canada, be so modified as to permit the disbursing officer 
to make payment of said amount to that company. 

The New Orleans Real Estate Agents Association appears to 
have been appointed under the authority conferred on the Secre- 
tary of War by section 5 of the act of March 12, 1926, 44 Stat. 203, to 
make an appraisal of a military reservation authorized by said act 
to be sold, and it also appears that the services of that association 
were secured without advertising or without being covered by a 
formal or informal contract. The Fort Macomb property was ap- 
praised by an agent of the association at $11,487.37, for which the 
association was paid, on the voucher mentioned an appraisal fee of 
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one-half of 1 per cent on the first $5,000 and one-fourth of 1 per 
cent on the balance, or a total of $41.22. No final action looking to 
the disallowance of said payment has as yet been taken by this 
office, credit therefor having been suspended only, but the finance 
officer was advised in letter of December 14, 1927, that the amount 
of said payment would be disallowed in a later settlement. 

The act of March 12, 1926, swpra, authorized the Secretary of War 
to sell or cause to be sold, either in whole or in two or more parts 
as he might deem best for the interests of the United States, certain 
military reservations therein named, including Fort Macomb, La., 
it being provided in section 5 of said act that— 


In the disposal of the aforesaid property the Secretary of War shall in each 
and every case cause the property to be appraised, either as a whole or in two 
or more parts, by an appraiser or appraisers to be chosen by him for each 
tract, and in the making of such appraisal due regard shall be given to the 
value of any improvements thereon and to the historic interest of any part of 
said land. 


and in section 9 thereof, that— 


The expenses of appraisal, survey, advertising, and all expenses incident to 
the sale of the property hereinbefore authorized for disposition shall be paid 
from the proceeds of the sale of any of the properties sold under this act: 
Provided, That no auctioneer or person acting in said capacity shall be paid a 
fee for the sale of said property in excess of $100 a day. 


The Secretary of War having thus been specifically authorized in 
connection with the sale of Fort Macomb to have the property ap- 
praised by appraisers to be chosen by him and to make payment of 
expenses of appraisal from the proceeds of sale of that or any other 
property included in the act of March 12, 1926, the only questions for 
determination in connection with the sale are whether the Secretary 
of War had authority under section 5 of that act to secure appraisers 
outside of the employees of the War or other departments of the 
Government, or, in the event there was such authority, whether he 
was authorized to employ firms, associations, or corporations to fur- 
nish appraisers whose services would not be subject to the restric- 
tions and compensation limitations applicable to the employment of 
personal services generally. 

With respect to these questions, there would not appear to be much 
room for doubt, in view of the language of section 5, directing the 
Secretary of War to cause the property to be appraised by an ap- 
praiser or appraisers “to be chosen by him,” that there was any 
intent on the part of the Congress to limit the Secretary of War in 
his choice of appraisers either to employees of the War or any other 
department of the Government, or to preclude him from entering 
into negotiations with outside agencies for the furnishing of in- 
dividuals for the purpose of making the required appraisals. 
Under the authority conferred by section 5, the matter of choosing 
an appraiser or appraisers and the compensation to be paid, is largely 
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within the discretion of the Secretary of War and the ordinary and 
usual rules with respect to employments are not for application. You 
are advised, therefore, that in the selling or otherwise disposing of 
the property covered by the act here in question, and by the acts 
authorizing you to dispose of other military reservations in which 
you are specifically authorized to have appraisals made by appraisers 
to be chosen by you, no further objection will be made to the appoint- 
ment of appraisers and the payment for their services from the 
proceeds of sales provided the compensation paid appears to be rea- 
sonable and just and not out of proportion to the value of the services 
rendered. 

In the matter of the American Appraisal Co. voucher, in which it 
was proposed to make payment of the sum of $750 informally agreed 
upon as the fee to be paid for making an appraisal of the Peter Lyall 
Plant from the proceeds of sale of said property, which was ap- 
praised at $150,000, it was held in the decision which you now request 
be modified, that there was no authority for the employment of a 
corporation or individual outside the Government service to appraise 
the property in question, that being a duty devolving upon the War 
Department itself, and that the agreement was also objectionable in 
that it was for the furnishing by a corporation or firm of personal 
services by its employees, it being stated that if the securing of such 
services had been otherwise authorized, they should have been pro- 
cured through agreement with the individuals performing the 
service. 

The act of July 9, 1918, 40 Stat. 850, under which the above-men- 
tioned property is stated to have been sold, made no provision for an 
appraisal to be made nor did it authorize the appointment of ap- 
praisers to make an appraisal of the property in question or any 
other property included in its terms. Other than the direction that 
the moneys received from sales made under that act should be de- 
posited to the credit of the appropriation out of which was paid the 
cost to the Government of the property sold, the laws in effect prior 
thereto respecting the items of expense that would be allowable in 
connection with sales thereunder, were in full force and effect and 
applicable to the proceeds of sale of said property. 

The act of June 8, 1896, 29 Stat. 268, referred to in your letter, 
directed that from the proceeds of sales of old materials, condemned 
stores, supplies, or other public property of any kind before being 
deposited into the Treasury either as miscellaneous receipts or to the 
credit of the appropriations to which such proceeds are authorized 
by law to be made, there might be paid the expenses of such sales as 
approved by the accounting officers of the Treasury, so as to require 
only the net proceeds of such sales to be deposited into the Treasury. 
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Under instructions prescribed by the Comptroller of the Treasury 
and approved by the Secretary of the Treasury under the authority 
of that act (Treasury Department Circular No. 6, of January 9, 
1897, 3 Comp. Dec. 744), and which have been consistently followed 
by the accounting officers since that time, the expenses of sales pay- 
able.from gross proceeds of sales of surplus Government property 
are limited to those pertaining directly to the sales such as auc- 
tioneers’ fees, cartage to place of sale, cost of inspection, if an 
inspector be hired for that purpose, and such like expenses. 

There having been no authority for the incurring of expenses for 
appraisers’ fees in connection with the sale of the Peter Lyall Plant, 
the payment of such fees is not considered by this office as having 
been proper. 

The decision of September 27, 1927, in this matter is affirmed. 


(A-21500) 


CONTRACTS—LIQUIDATED DAMAGES—STANDARD GOVERNMENT 
CONSTRUCTION CONTRACT 


Under the wording of the provision for the deduction of liquidated damages in 
the standard Government construction contract there is no contractual or 
legal right in contracting or administrative officers to grant extensions of 
the contract time for delays in completing the contract work, their author- 
ity extending only and being limited to the findings of fact as to the cause 
and extent of delays arising during performance. 

The question whether a contractor is entitled to an extension of time on account 
of delays occurring during performance of work under a standard Govern- 
ment construction contract, upon the facts found by the contracting officer 
or administrative authorities on appeal, is one of law for determination by 
the General Accounting Office or by the courts. 


Comptroller General McCarl to the Secretary of War, February 29, 1928: 

I have your letter of January 31, 1928, transmitting copy of con- 
tract entered into June 20, 1927, between the Engineering Depart- 
ment of the Army and Roy R. Love, trading as the Love Construc- 
tion & Engineering Co., for constructing the south breakwater at 
Muskegon, Mich., and requesting my decision whether liquidated 
damages should be deducted for the period for which an extension 
of the contract time has been granted by the contracting officer, and 
approved by the Chief of Engineers, from June 13, 1929, to Septem- 
ber 28, 1929. 

Under the terms of the contract work was to be commenced within 
30 calendar days after date of receipt of notice to proceed and to 
be completed within 425 calendar days from date of receipt of 
notice to proceed. In paragraph 3 of the specifications it is provided 
that in case of failure on the part of the contractor to complete the 
work within the time agreed upon for its completion, the contractor 
shall pay the Government $15 per day for each calendar day’s delay 
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until the work is completed or accepted, exclusive of the period 
from December 1 to March 31, inclusive, of each year included in 
the period of completion. 

It appears from the record that the contract was approved by the 
Chief of Engineers on August 9, 1927, and that notice to proceed 
with the work was received by the contractor on August 15, 1927, 
thus fixing June 13, 1929, as the final date for completion, and that 
between July 26, 1927, and September 14, 1927, the contractor 
actually performed a certain amount of work under the contract in 
connection with the receiving, unloading, and storing of three car- 
loads of timbers and mooring posts and ladder rungs, and the park- 
ing of four concrete caissons, all of which were to be furnished 
by the United States, and in addition the driving of range piles 
for the breakwater, which were subsequently removed, and erecting 
a platform for engineer instruments. It also appears that when 
notice to proceed with the work was received the contractor was 
ready and waiting to drive foundation piles, but was delayed on 
account of a shortage of materials the United States was to supply, 
and owing to the lateness of the season it was the unanimous judg- 
ment of all United States employees at the scene of the work, and 
of the contractor, that it would be necessary to have not less than 
200 feet of the breakwater completed during the remainder of the 
season to make a safe structure to go through the severe winter 
storms without failure, and all were agreed that, due to unfavorable 
weather for work on the east shore of Lake Michigan, it would be 
practically impossible to complete 200 feet of the breakwater during 
the remainder of the season even if all necessary materials were on 
hand or assured to be on hand as needed, and for that reason and 
other like reasons stated in the district engineer’s letter of Septem- 
ber 13, 1927, it was decided to be in the best interests of the United 
States to delay the beginning of the work of constructing the break- 
water until the spring of 1928, and accordingly the district engineer 
(the contracting officer) in said letter extended the contract time 
for completing the work for 107 days or for a period equal to the 
time from August 16, 1927, to November 30, 1927, inclusive. 

The extension of time as granted by the contracting officer has 
been approved by the Chief of Engineers and you now request my 
decision as to whether there was such a legal basis for extending the 
contract time as to authorize full payment for any contract work 
that might be performed after the original date fixed for completion 
and before the expiration of the time as extended, without deduction 
of liquidated damages. 

The contract was executed on the standard Government construc- 
tion contract (Form 23) in which it is provided in Article LX thereof, 
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with respect to the grounds for excusing performance on account of 
certain delays, as follows: 


* * * If the Government does not terminate the right of the contractor to 
proceed, the contractor shall continue the work, in which event the actual dam- 
ages for the delay will be impossible to determine and in lieu thereof the con- 
tractor shall pay to the Government as fixed, agreed, and liquidated damages 
for each calendar day of delay until the work is completed or accepted the 
amount as set forth in the specifications or accompanying papers and the con- 
tractor and his sureties shall be liable for the amount thereof: Provided, That 
the right of the contractor to proceed shall not be terminated or the contractor 
charged with liquidated damages because of any delays in the completion of the 
work due to unforeseeable causes beyond the control and without the fault or 
negligence of the contractor, including, but not restricted to, acts of God, or of the 
public enemy, acts of the Government, fires, floods, epidemics, quarantine restric- 
tions, strikes, freight embargoes, and unusually severe weather or delays of 
subcontractors due to such causes: Provided further, That the coptractor shall 
within ten days from the beginning of any such delay notify the contracting 
officer in writing of the causes of delay, who shall ascertain the facts and the 
extent of the delay, and his findings of facts thereon shall be final and conclu- 
sive on the parties hereto, subject only to appeal, within thirty days, by the 
contractor to the head of the department concerned, whose decision on such 
appeal as to the facts of delay shall be final and conclusive on the parties hereto. 


In connection with this provision of the standard Government con- 
struction contract it was said in decision of April 2, 1927, 6 Comp. 
Gen. 650, to which reference is made in the papers accompanying 
your submission, that the question whether a contractor should be 
charged with liquidated damages for delays depends upon the terms 
of the contract and the facts found by the contracting officer, or by 
the head of the department on appeal therefrom, and presents a 
question of law for determination in the first instance by this office, 
and that administrative or disbursing officers should not undertake to 
determine whether liquidated damages did or did not accrue under 
such contracts, but in all cases involving delay in completion of the 
work, deduction of liquidated damages covering the entire period of 
delay, regardless of the cause, should be proposed, and if the con- 
tractor is unwilling to accept settlement on that basis, final payment 
should not be made by a disbursing officer, but all papers pertaining 
to the matter, including the findings of fact, should be transmitted to 
this office for settlement as a claim. 

It is to be noted that the form of contract here involved does not 
vest in the contracting officer or the administrative authorities any 
authority to grant, for any cause whatsoever, an extension of the 
contract time, their authority in the matter being limited to the find- 
ing of facts as to the cause and extent of any delay arising during 
performance. In other words, it is the intent of the new standard 
form of Government contract that extensions of time by reason of 
delays, are no longer to be granted but that the causes and extent of 
delays are to be reported, leaving for determination in connection 
with final settlement under the contract the question as to whether 
liquidated damages must be deducted because of such delays. There- 
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fore, the right and duty of determining from the facts found, whether 
liquidated damages are or are not to be charged by reason of the 
delay causes found, is for this office and the courts, and with which 
contracting and administrative authorities, under the wording of the 
liquidated damage clause of such contracts, should be no longer con- 
cerned. In this connection, see decision A-21386, of February 21, 
1928; also 6 Comp. Gen. 650. 

In the instant case the original contract time for completing the 
work not having as yet arrived and it being possible that the work 
called for under the contract will be completed prior to the expira- 
tion of the time originally agreed upon for completion, there would 
appear to be no occasion at this time to advise you more specifically 
in the matter. 


(A-21265) 
PAYMENTS—DISCOUNTS 


Vouchers involving the payment of Government obligations where offered dis- 
counts for prompt payment are not deducted should be accompanied by 
statements showing the reason for failure to secure such discounts. Where 
it is shown that administrative delay caused the loss of discount, credit 
will be allowed in the disbursing officer’s account for otherwise proper pay- 


ments made without deducting the discount. In cases where it appears 
the payment was made within the discount period and the discount was 
not taken or where it is not shown that the disbursing officer nor the 
payee was responsible for the failure to effect payment within the discount 
period, a @uspension in the accounts of the disbursing officer will be made 
pending final determination of the question. 

Where there is any question as to the right to deduct the discount at the time 
of payment of a voucher, the discount should be deducted by the disbursing 
officer and payment of the balance tendered the payee, who, if not satis- 
fied, may accept the payment under protest and file claim in the General 
Accounting Office for refund of the amount deducted. 4 Comp. Gen. 478, 
modified. 


Comptroller General McCarl to the Secretary of War, March 1, 1928: 

There has been received your letter of January 11, 1928, relative 
to the procedure followed by this office in the audit of vouchers 
covering payments in which there appears a failure to take advan- 
tage of discounts available to the United States for prompt pay- 
ment of its obligations. 

You set forth at length your reasons for suggesting a modification 
of the existing procedure, in so far as it involves suspension of 
credit in the accounts of disbursing officers where the failure to 
secure the discount is shown to be due to the fault of administrative 
officers of the War Department, and requires the submission to this 
office for decision in advance of payment, or for direct settlement, 
vouchers in connection with which it is not shown that the failure 
to take advantage of the discount was not due to inexcusable delay 
on the part of administrative officers. 
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You refer to the substantial savings made in recent years by the 
administrative policy of securing offers of discounts for prompt 
payment of War Department obligations and the strict procedure 
requiring that advantage be taken of such offers, and you suggest that 
where dealers are thus induced to offer such discounts they should 
not be penalized on account thereof by suffering the additional delay 
in payment necessitated by the reference to this office for decision 
or payment of vouchers where the failure to make payment within 
the discount period is due to the fault of administrative officers, 
as apparently required in decision of November 25, 1924, 4 Comp. 
Gen. 478, and, also, that credit should not be suspended in the 
accounts of disbursing officers making payment withopt discount 
where the failure to obtain the benefit of an offered discount is 
shown to be due to administrative neglect, and not to the fault of the 
disbursing officer or the payee. You request, in lieu of the existing 
procedure in such cases—that is, in cases in which it appears that 
the failure to make payment within the discount period was due 
to delay on the part of some administrative officer—that the dis- 
bursing officer be permitted to make the payment without deducting 
the discouht, that credit for the amount be not suspended in the 
settlement of his accounts, and that you be advised by this office 
as to the name of the administrative officer shown to have been 
responsible for the delay. 

In cases where the facts show that administrative delay caused 
the loss of discount, this office will make no objection"to payment 
by a disbursing officer, but in lieu of this office reporting thereon to 
you through examination of the accounts, if the delay is not shown 
to be excusable, the proper procedure requires that either the admin- 
istrative officer concerned or the disbursing officer report to you, and 
that there be attached to the voucher a copy of the report to you, 
together also with your action thereon if taken prior to transmitting 
the disbursing account to this office, otherwise your action to be 
reported to this office in due course for consideration in the settlement 
of the disbursing account. Where the accounts are received not 
complete in this respect, it will be duly brought to your attention 
and without suspensions in the account if found possible not to 
suspend. 

In other cases involving failure to take an apparently available 
discount, such as where it appears the payment was made within 
the discount period and the discount was not taken, or where it is 
not shown that the disbursing officer nor the payee was responsible 
for the failure to effect payment within the discount period, the 
disbursing officer will be held responsible and a suspension in his 
accounts of the amount of the questionable payment will be neces- 
sary pending the final determination of the question. 









DECISIONS OF THE COMPTROLLER GENERAL 539 































In cases in which there is involved any question, as between the 
Government and the payee, of the right to deduct the discount, in 
the interest of making prompt payments and to save the right of 
the Government to the discount if it subsequently should be deter- 
mined to have been properly deductible at the time of payment, the 
discount should be deducted and payment of the balance tendered 
the payee, who, if not satisfied, may accept the payment under pro- 
test and file claim in this office, either directly or through the depart- 
ment, for a refund of the amount deducted. 

Of course, credit will be disallowed in the accounts of disbursing 
officers for the amount of offered discounts not deducted when it is 
determined that they were properly deductible at the time of 
payment. 


(A-21459) 


APPROPRIATIONS—POST OFFICE DEPARTMENT—AIR MAIL 
SERVICE 


The appropriation “Contract Air Mail,” being for inland transportation of 
mail by aircraft under contract, is not available for procuring, by rental 
or otherwise, space at landing fields or elsewhere for the purpose of 
sorting and distributing the mail, the sorting and distributing being opera- 
tions separate and distinct from the transportation of such mail. 

















l Comptroller General McCarl to the Postmaster General, March 1, 1928: 
) TI have your letter of January 26, 1928, as follows: 
) In the administration of Contract Air Mail Service, it has become necessary 
to provide space at a few of the landing fields for the purpose of distributing 
1 certain air mail at such points. On the transcontinental air mail route the air 
- mail contractors have agreed to furnish the necessary distributing space without 
1 charge, and an appropriate paragraph was included in their contracts accord- 
ingly. It is essential, incident to the operation of the service, that a portion 
be of the mail be worked at a few of the fields on some routes. 
> Effective with February 6, the department is obliged to secure a small space 
> in the hangar at Fort Worth, owned by the city, for the purpose of distributing 
e@ air mail that is connected between two small routes radiating into south Texas 
t and the long overnight route between Fort Worth and Chicago. The question 
is raised as to whether this service has the authority to pay for such space 
t from the contract air mail appropriation which carries a clause reading “ and 
7 for the incidental expenses thereof.” The wording of the entire appropriation 
is quoted below: 
O “For the inland transportation of mail by aircraft, under contract, and for 
the incidental expenses thereof, in accordance with the act approved February 
2, 1925, and amended June 38, 1926, $2,000,000: Provided, That $12,000 of this 
e appropriation shall be available for the payment for personal services in the 
n District of Columbia, incidental and travel expenses.” 
Your opinion as to the authority of the department to cover such charge with- 
Ss in the wording mentioned is respectfully desired. 
e The appropriation quoted in your letter, act of January 26, 1927, 
e 44 Stat. 1050, is for the “transportation of mail by aircraft, under 
is 


contract, and for the incidental expenses thereof, in accordance ” 
with the act of February 2, 1925, 43 Stat. 805, as amended by the 
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act of June 3, 1926, 44 Stat. 692, section 4 of which as amended 
provides: 


That the Postmaster General is authorized to contract with any individual, 
firm, or corporation for the transportation of air mail hy aircraft between such 
points as he may designate, and to further contract for the transportation by 
aircraft of first-class mail other than air mail at fixed rates per pound, includ- 
ing equipment, under such rates, rules, and regulations as he may prescribe, 
not exceeding $3 per pound for air mail for the first one thousand miles and 
not to exceed 30 cents per pound additional for each additional one hundred 
miles or fractional part thereof for routes in excess of one thousand miles in 
length, and not exceeding 60 cents per pound for first-class mail other than air 
mail for the first one thousand miles, and not to exceed 6 cents per pound addi- 
tional for each additional one hundred miles or fractional part thereof for 
routes in excess of one thousand miles in length. BPxisting contracts may be 
amended by the written consent of the contractor and the Postmaster General 
to provide for a fixed rate per pound, including equipment, said rate to be 
determined by multiplying the rate hereinabove provided by a fraction, the 
numerator of which is the per centum of revenues derived from air mail to 


which the contractor was previously entitled under the contract, and the 
denominator of which is eighty. 


These acts of 1925 and 1926 authorize the Postmaster General to 
contract “ for the transportation of air mail by aircraft ” including 
equipment for transportation by aircraft of first-class mail. The 
acts also authorize the rates for the carrying of the mail and author- 
ize existing contracts to be amended. 

The question presented is largely, May the Postmaster General 
acquire space on a landing field or separate therefrom in which to 
sort and distribute airplane mail? The suggestion is made that this 
may be authorized under the provision in the appropriation “ and for 
the incidental expenses thereof.” 

It is understood that in connection with certain air-mail routes the 
air-mail contractors have been required under their contract to furnish 
distributing space without charge. Aside from this it is not disclosed 
whether in connection with the uses of the landing fields there may 
exist or be such rights of the Post Office Department as to entitle 
proper facilities to be furnished for such needs as are directly con- 
nected with the loading and unloading of the airplane mail; but be 
this as it may, the acquisition of a space specifically for the purpose of 
sorting and distributing such mail raises a question of what ordinarily 
is the place for handling the mail, which presumably is that of a 
post-office building duly authorized and provided for that purpose 
by the Congress in specific appropriations. The sorting and dis- 
tributing of particular mail does not necessarily separate itself from 
the post office provided for that purpose. If the airplanes could not 
operate without such sorting and distributing there might arise a 
question, but I do not understand that the service is dependent upon 
such sorting and distributing at the landing places. Sorting and 
distributing generally are performed at the post office itself, and it 
is not to be assumed that the Congress intends under an appropria- 
tion in general terms for incidental expenses that for every method 
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of transportation that may be authorized there may follow therefrom 
the establishment of places for handling particular mail. The gen- 
eral authority included under the phrase “incidental expenses” is 
more in the nature of minor matters directly connected with the 
operation or doing of the thing itself and is not an authority to do or 
go into expenditures of major importance such as would appear to be 
the providing of space for the purpose of sorting and distributing 
airplane mail. It would seem to follow in that connection that not 
only would the space have to be provided and paid for, but it might 
also be necessary to provide a postal force to do the sorting and dis- 
tributing as distinguished from the force normally authorized and 
employed at the post office itself. 

I am thus constrained to reach the view that as a general proposi- 
tion there is no authority to either acquire or otherwise obtain space 
for sorting and distributing airplane mail which would lead to 
expenditures as stated. 

There is stated in your submission the fact that you find— 


* * * the department is obliged to secure a small space in the hangar 


at Fort Worth, owned by the city, for the purpose of distributing air mail 
that is connected between two small routes radiating into south Texas and 
the long overnight route between Fort Worth and Chicago. * * * 

This seems to mean that you are acquiring a separate building or 
space, even separate from the landing field, presumably by a rental 
thereof. I do not find any authority in the phrase “ incidental ex- 
penses ” to rent such space, irrespective of whether located on or 
off the landing field. 


(A-21596) 


CONTRACTS—DISPUTES—BOARDS OF ARBITRATORS 


Under section 3681, Revised Statutes, and section 9 of the act of March 4, 1909, 
35 Stat. 1027, prohibiting the payment of expenses of any commission, 
council, board, or other similar body to determine matters arising under 
contracts, etc., unless their creation shall have been authorized by law, 
the payment of expenses of boards of arbitrators appointed under a contract 
provision authorizing same is not authorized. to be made, in the absence 
of statutory authority therefor. 

Other provision having been made by law for the adjustment of claims arising 
under Government contracts, there is no authority for inserting in such 
contracts a provision purporting to vest in an arbitration board the 
authority to adjust such claims. 


Comptroller General McCarl to the Secretary of War, March 3, 1928: 

There have been called to my attention lease agreements W-ord-15 
and W-qm-381, dated July 21, 1927, and November 23, 1927, respec- 
tively, covering the leasing by you to the Alabama Power Co. of 
a substation located at Waco Quarry, near Russellville, Ala., and a 
steam power generating plant located at Muscle Shoals, Ala., together 
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with other facilities and equipment connected therewith, the matter 
in question being, primarily, the provisions in said agreements for 
the appointment of boards of arbitrators to determine matters per- 
taining to any questions that may arise upon termination of the 
leases, as to whether the plants and facilities are delivered back to 
the United States in like good order and condition as when received, 
ordinary wear and tear and the acts of God only excepted, etc. 

The paragraphs in the leases to which reference is made provide 
that questions of the character mentioned and disputes upon other 
questions of fact concerning or arising out of the leases, or as to 
performance or nonperformance, and which are not disposed of by 
mutual agreement, shall be submitted to a board of three arbitrators, 
one of whom to be chosen by the Secretary of War, one by the power 
company, and the third by the two so designated, or, if the two 
designated arbitrators are unable to agree, by the associate justice 
of the Supreme Court of the Fifth Circuit on application by either 
party, provision also being made for equal payments by the Gov- 
ernment and the lessee company of expenses of the boards if and 
when appointed. 

With reference to payment of the expenses of such boards as are 
contemplated under these leases, attention is invited to section 3681, 
Revised Statutes, providing that no accounting or disbursing officer 
of the Government shall allow or pay any account or charge whatever 
growing out of or in any way connected with any commission or in- 
quiry, except courts-martial or courts of inquiry in the military or 
naval services, until special appropriations shall have been made 
by law to pay such accounts and charges, and to section 9 of the act 
of March 4, 1909, 35 Stat. 1027, prohibiting the payment of compen- 
sation or expenses of any commission, council, board, or other similar 
body, or any members thereof, or for expenses in connection with 
any work or the results of any work or action of any commission, 
council, board, or other similar body unless their creation shall have 
been authorized by law. The last-mentioned provision of law also 
prohibits the detailing of employees in the Government service in con- 
nection with any such commission, council, board, or similar body. 

Furthermore, provision having been made by law for the adjust- 
ment of claims that may arise under Government contracts, there is 
no power or authority in any administrative or contracting officer of 
the Government, by means of a provision in a contract, to establish 
or provide for a different procedure for the adjustment of such 
claims. 

The payment of expenses of boards similar to the ones provided 
for in these leases has been held by former Comptrollers of the 
Treasury and by this office to be unauthorized and in contravention 
of the provisions of the above-mentioned statutes. See in this con- 
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nection 16 Comp. Dec. 282, 423; 20 id. 643; 5 Comp. Gen. 231, 417, 
558; 6 id. 140. 

To the extent, therefore, that the leases here in question purport to 
authorize the appointment of boards of arbitrators to settle matters 
of disputes arising under the leases and for the part payment of ex- 
penses of such boards, it must be held that they are in contravention 
of law. 


(A-21690) 


PAY, ADDITIONAL—DISTINGUISHED-SERVICE CROSS 


An enlisted man of the Marine Corps to whom there had been awarded the 
distinguished-service cross while serving as an officer in the Army, under 
the provisions of the Army act of July 9, 1918, 40 Stat. 870, is entitled, 
under the Navy act of February 4, 1919, 40 Stat. 1056, to additional pay 
therefor at the rate of $2 per month for subsequent enlisted service in the 
Marine Corps. 


Comptroller General McCarl to the Secretary of the Navy, March 3, 1928: 

There has been received your letter of February 14, 1928, forward- 
ing letter of the paymaster of the Marine Corps of February 3, 1928, 
and requesting decision of the question therein: presented, “ Whether 
or not Chester A. Davis, private, United States Marine Corps, is 
entitled to pay at the rate of $2 per month for a distinguished- 
service cross awarded him while serving as an officer in the Regular 
Army.” 

The paymaster states that according to information furnished by 
the War Department Private Davis served as a commissioned officer 
in the Army from December 1, 1916, to June 22, 1926, when he was 
honorably discharged with one year’s pay under the provisions of 
section 24 b, act of June 4, 1920, 41 Stat. 773; that the records further 
show that he was awarded a distinguished-service cross (No. 889) 
for service in the San Mihiel salient September 12-13, 1918. It is 
also stated that he enlisted in the Marine Corps October 25, 1927, 
as a private, to serve four years. 

The Army act of July 9, 1918, 40 Stat. 870, authorizes the award 
of a medal of honor, a distinguished-service cross, or a distinguished- 
service medal to any person who, while serving in any capacity with 
the Army, performs certain distinguished service as therein provided. 

The Navy act of February 4, 1919, 40 Stat. 1056, makes similar 
provision for the award of a medal of honor, a distinguished-service 
medal, or a Navy cross to any person who, while in the naval service, 
performs certain distinguished service as therein provided. 

The Army act of 1918 also provides for additional pay as follews: 


That each enlisted man of the Army to whom there has been or shall be 
awarded a medal of honor, a distinguished-service cross, or a distinguished- 
service medal shall, for each such award, be entitled to additional pay at 
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the rate of $2 per month from the date of the distinguished act or service on 
which the award is based, * * * and said additional pay-shall continue 
throughout his active service, whether such service shall or shall not be con- 
tinuous; * * * 


The Navy act of 1919 similarly provides: 


That each enlisted or enrolled person of the naval service to whom is awarded 
a medal of honor, distinguished-service medal, or a Navy cross shall, for each 
such award, be entitled to additional pay at the rate of $2 per month from the 
date of the distinguished act or service on which the award is based * * * 
and such additional pay shall continue throughout his active service, whether 
such service shall or shall not be continuous. 


In 7 Comp. Gen. 77, it was held that an enlisted man of the Marine 
Corps serving with the Army and an enlisted man of the Army who 
are awarded the distinguished-service cross under the provisions of 
the Army act of 1918 are entitled to additional pay therefor at the 
rate of $2 per month for subsequent enlisted service in the Marine 
Corps under the provisions of the Navy act of 1919. 

The provisions of both the Army and the Navy acts in regard to 
the award of these decorations are equally applicable to the officers 
and enlisted men of the respective services. The provisions thereof 
for additional pay for such awards are applicable, however, to 
enlisted men only, the general purpose apparently being to financially 
reward enlisted men while serving as such for the performance of the 
distinguished service or act on which the award was based. The 
award is made to the individual and it would seem to be immaterial 
as affecting the question here presented whether such distinguished 
service was performed in the capacity of an officer or in the capacity 
of an enlisted man. It would be a too narrow construction of the 
provision of law in question and would partially defeat its purpose 
to limit its application to enlisted men to whom awards are made 
for distinguished service performed by them as enlisted men and 
exclude therefrom the enlisted men to whom awards had been made 
while they were serving as officers. 

When Davis enlisted in the Marine Corps he thereby became an 
enlisted man to whom there had been awarded a distinguished- 
service cross, and while serving as such he is entitled to the additional 
pay of $2 per month as provided by the act of February 4, 1919, 40 
Stat. 1056. 7 Comp. Gen. 77. 

The question presented is answered in the affirmative. 


(A-19063) 
TRANSPORTATION—DEPENDENTS OF AN OFFICER OF THE ARMY 


Where transportation requests for the entire land journey of dependents of an 
officer of the Army to his new station are furnished under the act of May 
18, 1920, 41 Stat. 604, and are returned unused, the officer may be paid an 
amount equal to the commercial costs of transportation of the dependents 
from the old to the new permanent station when the travel shall have been 
completed, as provided in section 12 of the act of June 10, 1922, 42 Stat. 631. 
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If transportation requests are furnished for the dependents of an officer of the 
Army on permanent change of station and any part thereof~used, the officer 
may not be paid an amount equal to the commercial cost of transportation 
for the remaining portion of the journey; but if transportation on the official 
transportation request was not obtainable, reimbursement may be made 
within the limits of the statute pursuant to the act of May 18, 1920, 41 
Stat. 604, of what it would have cost the Government had the transporta- 
tion been furnished, and not the commercial cost thereof under section 12 
of the act of June 10, 1922, 42 Stat. 631. 

Where an officer of the Army is furnished transportation in kind for his 
dependents for any portion of the travel to his new station the officer is 
entitled to no payment under the act of June 10, 1922, 42 Stat. 631. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

March 5, 1928: 

There has been received your letter of October 4, 1927, in further 
reference to payment made on voucher 405 of your September, 1926, 
accounts of $10.88, the value of Pullman accommodations for the 
wife of First Lieut. Sterling C. Robertson, Infantry, United States 
Army, on permanent change of station from Fort Benning, Ga., 
to duty with the United States Army in China, there having been 
a transportation request issued for the use of Lieutenant Robertson’s 
dependent which was returned and canceled, it having been held 
in decision of July 23, 1927, there was no authority on the part of the 
officer to reimbursement where transportation was furnished and 
not used; 1 Comp. Gen. 566. Lieutenant Robertson now states that 
on presentation of the transportation request at Columbus, Ga., the 
station agent refused to issue a ticket thereon; that when he boarded 
the train there were no lower berths available; that he procured a 
drawing room, the conductor refusing to accept the transportation 
request as part payment; and that he thereupon paid the fare for 
the drawing room. In these circumstances reimbursement was 
authorized of the amount the Government would have paid, 27 
Comp. Dec. 62 and 391, and if otherwise correct, the item will be 
passed to credit in the next settlement of your account. 

In the decision of February 2, 1926, 5 Comp. Gen. 569, and July 
23, 1927, 7 id. 59, it was held that an officer is entitled to transporta- 
tion in kind for his dependents under the act of May 18, 1920, 41 
Stat. 604, or, in lieu thereof, to payment: of an amount in money 
equal to the commercial cost when the travel shall have been com- 
pleted under section 12 of the act of June 10, 1922, 42 Stat. 631, 
but he is not entitled to transportation in kind for a part of the 
authorized transportation under the first act and to payment in 
money for a part of the authorized transportation under the second 
act; that is, where transportation in kind is requested and furnished 
the rights of the officer are entirely under the act of May 18, 1920, 
and the act of June 10, 1922, has no field of operation. In other 
words, the right given by the 1922 act is a complete substitute for 
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the right given by the 1920 act, and the commingling of such rights 
is neither contemplated nor authorized. 

The case of Col. James B. Kemper is particularly called to atten- 
tion. It appears that by paragraph 35, Special Orders No. 65, War 
Department, March 19, 1927, Colonel Kemper was relieved from duty 
at or in the vicinity of New York and directed to proceed and report 
in the Philippine department. He, with his dependents, traveled to 
Fort Benning, Ga., at his own expense, and there secured trans- 
portation requests from Columbus, Ga., to San Francisco. In 
adjusting the account a credit was stated in favor of Colonel Kemper 
of the commercial cost of transportation of his dependents from 
New York to San Francisco by the direct route and a debit of the cost 
to the Government of the transportation in kind furnished for the 
dependents from Columbus, Ga., to San Francisco, resulting in a 
payment to Colonel Kemper of $69.82, per voucher 4809, your April, 
1927, accounts. In accordance with the rules stated above, Colonel 
Kemper, having requested and obtained transportation in kind under 
the act of May 18, 1920, from where his dependents were when he 
requested such transportation to San Francisco, is entitled to nothing 
under the act of June 10, 1922. He obtained his complete rights 
under the act of May 18, 1920, 27 Comp. Dec. 530, and nothing in 
lieu thereof was available under the act of June 10, 1922. It appears, 
however, the method followed has been in vogue for some time 
without question in the audit, and the payment as made, if other- 
wise correct, will be passed to credit, as will other similar payments 
made to and including March 31, 1928. It may here be observed that 
A. R. 35-5320, October 31, 1927, provides for exceptions to the 
above-cited rulings because of certain possible emergency conditions, 
due to circumstances beyond the control of the persons concerned. 
One of the emergency conditions mentioned as warranting an 
exception is where it is impracticable to make use of the trans- 
portation in kind which has been issued, or of a portion thereof. 
Such circumstances do not require the commingling of the rights 
given under the 1920 and 1922 acts. If in any case transportation 
is furnished pursuant to the act of May 18, 1920, and before any 
part thereof is utilized, it is returned and canceled, no objection is 
perceived to treating the matter as though no transportation had 
been issued, and making payment under the act of June 10, 1922, 
of the commercial cost when the travel of the dependents shall have 
been completed, and if, as in the case of Lieutenant Robertson, trans- 
portation requests are issued for the entire journey, and for any 
reason it should be impossible to secure the transportation called for 
by one of the transportation requests, the facts should be reported 
and presumptively the officer will be entitled to reimbursement of 
what it would have cost the Government had the transportation 
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requested been furnished, as authorized under the act of May 18, 
1920. 27 Comp. Dec. 62, 391. 

It is not believed that there will arise any emergency condition 
due to circumstances beyond the control of the persons concerned 
that would warrant the departure from the strict letter of the law. 


(A-21012) 
ADVERTISING—DEBARMENT OF BIDDERS 


As a general rule there is no authority for the debarment of bidders and all 
bids should be received and given consideration upon an equal basis. The 
requirements that all bids shall be accompanied by a guarantee, and that 
the contract when awarded shall be supported by a bond, are intended to 
protect the United States from any loss or damage that might be sustained 
because of default or failure on the part of the contractor. 

Comptroller General McCarl to the Secretary of the Treasury, March 5, 1928: 

I have your letter of February 3, 1928, in reply to my letter of 
January 18, 1928, regarding a complaint made by the Impervious 
Paint & Varnish Co. with reference to the refusal of the General 
Supply Committee to accept or consider their proposals submitted in 
response to advertisements for bids. 

As a general rule there is no authority for the debarment of bid- 
ders and all bids should be received and given consideration on an 
equal basis. The fact that a bidder in a previous transaction ren- 
dered unsatisfactory service or furnished supplies not in accordance 
with the specifications is no valid reason for continued refusal there- 
after to give consideration to bids for furnishing supplies, etc. The 
requirements that all bids be accompanied by a guarantee and that 
the contract when awarded be supported by a bond are intended to 
protect the United States from any loss or damage that might be 
sustained because of default or failure of a contractor. The proper 
procedure to be followed in event of failure to deliver supplies, etc., 
in accordance with the terms of the contract, is to purchase against 
the defaulting contractor’s account. While a bond will, in most 
cases, safeguard the Government against monetary loss, there may be 
cases where the supplies or services are of such character as to require 
other safeguards, such as experience, technical knowledge, etc., neces- 
sary to insure complete performance. In such cases the facts should 
be clearly shown in support of the rejection of the bid. 

When the interests of the United States require the debarment of 
a bidder no question will be raised by this office with respect thereto, 
provided the length of time of such debarment is definitely stated 
and not unreasonable, and the reasons for the debarment, with a 
statement of the specific instances of the bidder’s dereliction, are 
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made of record and a copy thereof furnished the bidder and this office. 
Such should be the procedure with respect to the debarment of 
bidders hereafter. 


(A-21712) 
SUBSISTENCE—MEALS EN ROUTE 


An employee who left his station on official business before 8 a. m. may be 
reimbursed, under paragraph 62, Standardized Government Travel Regula- 
tions, the expense incurred for breakfast taken after departure from his 
home or office, whether taken on the train or en route to the train. 


Comptroller General McCarl to Capt. Lewis A. Pick, United States Army, 

March 6, 1928: 

I have your letter of February 7, 1928, submitting with request for 
decision whether payment thereon is authorized, a voucher in favor 
of Alexander S. Gassaway for $1.65, as reimbursement of expense 
incurred for breakfast at Algiers, La., on October 6, 1927, in con- 
nection with certain boiler inspection work. 

It appears that Assistant Boiler Inspector Gassaway, with official 
headquarters at New Orleans, left his office October 6, 1927, at 6 a. m., 
and traveled by street car and ferry to Algiers, La., which is across 
the Mississippi River from New Orleans proper, but comprises a 
ward of the city of New Orleans, where he had breakfast before 
proceeding by train at 7.30 a. m. to Burns, La. 

The time of departure of this employee from the Algiers depot, 
which is within the corporate limits of the city of New Orleans, 
must be regarded as the time of departure from his official station. 
See paragraph 49 of the Standardized Government Travel Regula- 
tions. Having left his official station before 8 o’clock, he was en- 
titled, under paragraph 62 of the regulations, to reimbursement of 
the expense incurred for breakfast taken after departure from his 
home or office whether taken on the train or en route to the train. 
See in this connection decision of February 24, 1925, A—7321. 

Upon the facts presented you are authorized to pay to the claimant 
the sum of $1.65. 


(A-15290) 


DISBURSING OFFICERS—REFUND OF DISALLOWANCES—MISCEL- 
LANEOUS RECEIPTS—SAVINGS DEPOSITS—MARINE CORPS EN- 
LISTED MEN 


Where an amount has been deposited by or on behalf of a disbursing officer 
to remove a disallowance in his account the disbursing officer, or anyone 
on his behalf, or on the ground that the claimant furnished the money for 
the deposit, is estopped from thereafter questioning the correctness of 
the disallowance in the form of a claim for refund of the amount deposited. 
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Amounts refunded by or on behalf of a disbursing officer to cover disallowances 
of payments made, where the payee was indebted for clothing, and de- 
posited in the Treasury to the credit of “Miscellaneous Receipts,” may 
not be refunded. 

The value of clothing issued an enlisted man of the Marine Corps in excess of 
the authorized allowance is proper for set off against the savings deposits 
of the enlisted man on discharge. 


Decision by Comptroller General McCarl, March 7, 1928: 
There has been received the following claim from Chief Pay Clerk 
David H. McKee, United States Marine Corps: 


While serving as deputy at Marine Barracks, Bremerton, Washington, for 
the assistant paymaster, United States Marine Corps, (then Captain Hugh 
Shippey), San Francisco, Calif., the undersigned in computing the final settle- 
ment of account in the case of Ira L. Barber, private, U. 8S. M. C., credited and 
paid deposits and interest amounting to $20.92, disregarding an item of $22.14 
due the United States for excess clothing. 

The amount in question was disallowed in the account of Captain Hugh 
Shippey, A. P. M., U. 8S. M. C., Certificate No. M-8871-N, item 29, and the dis- 
allowance later sustained by the Comptroller General in his decision of 
September 21, 1926, vol. 6, p. 197. Having prepared the final settlement in this 
case, and Captain Shippey having resigned from the service, in order to remove 
this disallowance the undersigned remitted to the assistant paymaster, U. S. 
M. C., San Francisco, Calif. (copy of letter attached), on October 7, 1926, the 
sum in question, by check No. 84477, dated October 6, 1926, drawn by Captain 
L. L. Dye, assistant paymaster, U. 8. M. C. (Symbol #53037), on the Treasurer 
of the United States, in favor of D. H. McKee, chief pay clerk, endorsed by him 
payable to the assistant paymaster, San Francisco, Calif., and the amount 
taken up by that officer (Lt. Col. R. B. Putnam, A. P, M., U. 8S. M. C.) in his 
account (Abstract of Collections) for October, 1926. 

Notwithstanding adverse decision of the Comptroller General in this case, the 
undersigned contends that the item in question was not a proper charge against 
deposits and interests, and accordingly makes claim for amount stated ($20.92). 

This view of the officer who was required to make good the dis- 
allowance of the payment in the disbursing officer’s account, as con-. 
trary to decisions in effect for over 17 years, and the disallowance 
sustained after review and full consideration, seems to be that the 
long standing and heretofore followed decision is incorrect, and on 
that premise refund should be made for the amount deposited to 
remove the disallowance in the disbursing accounts, and long since 
covered into the Treasury of the United States. The question 
involved must be considered as res adjudicata and claim is not now 
entitled to consideration. Deposit was made in the name of Captain 
Shippey; it was made to remove a disallowance in his accounts, and 
that deposit precludes Captain Shippey, or anyone in his behalf or in 
his name, or on the ground that they furnished the money, from dis- 
puting the correctness of the settlement. Furthermore, assuming the 
correctness of the claimant’s view as to the disallowance, the money 
having been covered into the Treasury of the United States to the 
credit of “ Miscellaneous Receipts,” it may not be withdrawn from the 
general fund of the Treasury without an appropriation thereof by 
Congress, and no appropriation has been made to refund this pay- 
ment. The claim presented being therefore entirely without basis in 


law, it is disallowed accordingly. 
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However, it may be said the rule with respect to the liability of 
deposits of enlisted men for debts due the United States, while first 
announced in the decision, 16 Comp. Dec. 566, seems to have been the 
rule followed from the date of the passing of the act of May 15, 1872, 
17 Stat. 117, under the general rule as to offsets and without specific 
decision by the accounting officers. The principle is now well settled 
and may not be departed from. 


(A-21668) 


TRAVELING EXPENSES—TRANSFERS BETWEEN STATIONS— 
DEPARTMENT OF AGRICULTURE 


The act of March 4, 1911, 86 Stat. 1265, authorizing the transfer of employees 
of the Department of Agriculture from station to station at Government 
expense, does not authorize such transfers for the personal convenience of 
the employees. In order to entitle them to reimbursement of the traveling 
expenses involved in such a transfer there should be a showing by certificate 
or otherwise that the transfer was not for their personal convenience. 
(Amplified by 7 Comp, Gen. 656.) 


Comptroller General McCarl to the Secretary of Agriculture, March 7, 1928: 
There has been received your letter of February 13, 1928, request- 
ing decision of the question therein presented, as follows: 


The Bureau of Animal Industry of this department had recent occasion to 
transfer an employee from St. Paul, Minnesota, to Fargo, North Dakota, to 
fill a vacancy caused by the death of an inspector at the latter point. The 
employee’s account of expenses for the travel, sent to the General Accounting 
Office for preaudit, was returned with the following notation: 

_ “Voucher returned without certification. 

“Administrative authorities covering transfers should contain statement 
that the transfer was not for the convenience of the employee. 

“See first deficiency act approved Dec. 22, 1927.” 

The provision referred to is as follows: 

“ Seo. 6. Appropriations for the fiscal years 1926, 1927, 1928, and 1929 avail- 
able for expenses of travel of civilian officers and employees of the executive 
departments and establishments shall be available also for expenses of travel 
performed by them on transfer from one official station to another when author- 
ized by the head of the department or establishment concerned in the order 
directing such transfer: Provided, That such expenses shall not be allowed 
for any transfer effected for the convenience of any officer or employee.” 

The audit division holds this section applicable to the Department of Agri- 
culture. The conclusion seems to have been reached in oversight of the provi- 
sions of the act of March 4, 1911, 86 Stat. 1265: “ Hereafter officers and em- 
ployees of the Department of Agriculture transferred from one official station 
to another for permanent duty, when authorized by the Secretary of Agri- 
culture, may be allowed actual traveling expenses, including charges for 
the transfer of their effects and personal property used in official work, under 
such regulations as may be prescribed by the Secretary of Agriculture.” 

This legislation has been more than once the subject of construction by your 
office. It is not only permanent in character but is of much wider scope than 
the provision in section 6 above quoted, authorizing as it does the transporta- 
tion at Government expense of the effects and personal property of the trans- 
ferred employee. It seems obvious that it was not the purpose of the latter 
legislation to repeal this or other similar continuing provisions affecting 
particular departments or services, but to supply an authorization in cases 
where it was lacking. 


While the provision in the act of March 4, 1911, 36 Stat. 1265, is 
not repealed by the temporary provision in section 6 of the deficiency 
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act of December 22, 1927, said section 6 is applicable to all executive 
departments and establishments, and the proviso thereto places a 
restriction upon the conditions under which the traveling expense 
appropriations for the fiscal years in question may be available— 
that is, “that such expenses shall not be allowed for any transfer 
effected for the convenience of any officer or employee.” This provi- 
sion makes no exception in favor of any particular department or 
establishment and appears, therefore, to be equally applicable to 
transfers of employees of the Department of Agriculture, and does 
not in any way conflict with the provisions of the prior act of 
March 4, 1911. 

Aside from any question as to the applicability of the proviso to 
section 6 of the act of December 22, 1927, to employees of your de- 
partment, it is not to be assumed, even under the act of March 4, 
1911, that an employee of your department may be transferred at 
the expense of the Government from one station to another, for his 
own personal convenience and not due to any necessities of the service. 
It would appear, therefore, that in all cases in which it is proposed 
to charge the expense of a transfer to the Government there should 
be a showing, by proper certificate or otherwise, that the transfer 
was not made for the convenience of the employee. 

The question presented is answered accordingly. 


(A-21997) 
VETERANS’ BUREAU—INSURANCE—INCONTESTABILITY 


The happening of permanent total disability under a rating by the Veterans’ 
Bureau effective from date of examination stops the running of the period 
of six months fixed by section 807 of the World War veterans’ act of June 
7, 1924, 48 Stat. 627, at the end of which the policy of insurance would 
have become incontestable; hence, if permanent total disability is deter- 
mined by the Veterans’ Bureau to have occurred less than six months after 
an attempted reinstatement, it is legal and proper for the Government to 
further question the health condition of the insured at the time of the 
attempted reinstatement, and if upon review the Veterans’ Bureau finally 
determines the insured to have been permanently and totally disabled at 
the time of attempted reinstatement, there has been no lawful reinstate- 
ment and payment of the insurance is not authorized. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
March 9, 1928: ’ 


Consideration has been given to your letters of January 14 and 
February 13, 1928, submitting for consideration the war-risk insur- 
ance case of Philips (or Philip) McNish, C-710061. 

The facts on the basis of which decision is requested are stated in 
your letter of February 18, 1928, as follows: 


The veteran while in the service applied for and was granted $10,000 yearly 
renewable term insurance, effective November 8, 1917, under certificate No. 
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T-22526. The veteran was discharged from the service on April 12, 1919, and 
the term insurance is reported to have lapsed for failure to pay the premium 
due May 1, 1919. 

On May 20, 1921, the veteran filed claim for compensation, alleging tuber- 
culosis as his disability. On August 1, 1921, the bureau received affidavits 
from certain physicians as to examinations made of the claimant in April, 
1921, apparently disclosing some evidence of tuberculosis. On September 15, 
1921, the veteran was ordered to appear for examination by a tuberculosis 
expert, which examination, under date of October 11, 1921, did not reveal 
tuberculosis, but chronic fibrinous pleurisy. On November 9, 1921, the claim 
for compensation was denied. 

Apparently there was no further action in the case until April 23, 1924, when 
the President of the United States received a telegram from W. 8. H. Armistead 
protesting against the denial of the claim by the Veterans’ Bureau and stating 
that the veteran was “ flat on his back with tuberculosis, dying.” On May 23, 
1924, another examination was ordered, which examination was made on June 2, 
1924, and which disclosed that there was tubercu'ar involvement of the right 
lung and possibly of the left lung. On the basis of the examination of June 2, 
1924, service connection was granted for the disability, with a rating of tempo- 
rary partial 25% from April 10, 1921, and temporary partial 75% from June 2, 
1924. On May 1, 1925, the veteran was examined by the bureau for insurance 
purposes, the examining physician finding active tuberculosis, moderately 
advanced, but not to a degree of permanent and total disability. 

Under date of June 4, 1925, the veteran made application for reinstatement of 
his term insurance under section 304, World War veterans’ act, and remitted 
in connection with the application the sum of $541.95, which it appears was the 
amount stated by a representative of the bureau in a regional office as sufficient 
to cover the unpaid premiums with interest as required by section 304, World 
War veterans’ act. This sum of $541.95, as tendered by the veteran, was ap- 
proximately $10.00 less than the amount necessary to have reinstated. In this 
connection it is proper to state that the regional office of the Veterans’ Bureau 
has admitted its error in thus advising the veteran of the necessary amount 
to remit. On July 3, 1925, the claimant was advised by the bureau that his 
application was not entirely completed within the time limit prescribed by law, 
June 7, 1925, because the remittance of premiums was not sufficient. 

On November 20, 1925, the bureau advised the veteran that his application 
for reinstatement was acceptable under section 304, World War veterans’ act 
of 1924, and he was further advised that the total amount then necessary for 
reinstatement was $608.21 (as of November 20, 1925). He was also informed 
that he would be given credit for the amount which he had previously sub- 
mitted and that there would be a balance due of $50.30 which he should for- 
ward to the bureau with a statement by the physician who had previously 
examined him for insurance purposes showing that he was in as good condi- 
tion on November 20, 1925, as he was on the date he had been examined for 
insurance, June 4, 1925. 

The veteran on November 30, 1925, acknowledged the bureau letter of No- 
vember 20, and enclosed his check for $50.30 as an additional remittance, to- 
gether with a check for $6.90 for his premium through December. In response 
to the request of the Veterans’ Bureau that he be examined to determine 
whether he was in as good condition in November as in June, when first exam- 
ined, he informed the bureau that he had gone to the regional office at Nash- 
ville, Tenn., on November 25, 1925, for examination and had there been in- 
formed that the necessary physical reports would be sent in from that office. 

On November 16, 1925, the application for reinstatement was tentatively 
accepted pending receipt of evidence to show that the claimant was in as good 
eondition in November as in June. On November 25, 1925, a rating was made 
continuing the previous rating of temporary partial 25% from April 10, 1921, to 
June 2, 1924, and continuing the rating of temporary partial 75% from June 2, 
1924, to November 25, 1925, the date of the latest examination. From November 
25, 1925, on, the veteran was found permanently and totally disabled. 

In view of the developments in the case, tending to indicate that there had 
been delay and in view of a question arising as to the actual condition of the 
veteran at the time he applied for reinstatement, and also as to his condition at 
the time he was found permanently and totally disabled, the case was referred 
to the appeal group on central office cases. On May 13, 1926, the appeal group 
on central office cases not only confirmed the permanent and total rating as of 
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November 25, 1925, but found a permanent and total disability from June 2, 1924, 
a date prior to the application for the reinstatement of insurance, which appli- 
eation was initially made a year later; namely, on June 4, 1925. ‘The veteran 
died on September 13, 1926. Since the veteran’s death, the advisory group on 
appeals on October 14, 1926, confirmed the rating of permanent and total 
disability from June 2, 1924. 


You have also incorporated in your later submission a letter to you 
from Congressman Joseph W. Byrns setting forth his contentions 
and arguments in support of the view that the insurance should be 
considered as lawfully reinstated. These contentions and arguments 
have been given careful consideration in arriving at the conclusions of 
this decision and will hereinafter be specifically considered as to 
certain features. 

The question here presented is as to whether, upon the facts sub- 
mitted, the insurance in this ‘case may be regarded as having been 
legally reinstated in view of the provisions of section 304 of the 
World War veterans’ act of June 7, 1924, 43 Stat. 625, which require 
as a prerequisite to such reinstatement that the disability with which 
the insured is suffering be service connected and less than permanent 
and total at the time reinstatement of the lapsed or canceled policy is 
requested. ; 

In addition to the requirement as to the extent and service connec- 
tion of the disability, the law requires as a condition precedent to 
reinstatement under the statute that the insured pay the amount of 
all back premiums, together with interest at the rate of 5 per cent 
per annum compounded annually on each premium, except that, 
under certain conditions, the amount of back premiums with interest 
may be placed as an interest-bearing indebtedness against the face 
of the policy. If there were involved in this case no question as to 
the health condition of the insured at the time of the first attempted 
reinstatement, June 4, 1925, the fact that the insured, due to the error 
of the Veterans’ Bureau, had paid a small amount less than required 
to cover the back premiums and interest, would not have defeated the 
right to reinstatement. 4 Comp. Gen. 443; id. 656, 658; 5 id. 672; 
id. 933. 

With reference to the health-condition requirement, it appears to 
have been finally determined by the Veterans’ Bureau that the in- 
sured was permanently and totally disabled for more than a year 
prior to his request for reinstatement. Apparently the medical 
examination made by the bureau for insurance purposes, November 
25, 1925, resulted in a finding of permanent and total disability from 
the date of examination, just nine days after the application for 
reinstatement had been tentatively accepted. This rating would 
have matured the policy immediately—if there had been a legal 
reinstatement—and stopped the running of the six months’ period 
fixed by section 307 of the statute subsequent to which the rein- 
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stated policy would have been incontestable as to health condition. 
In other words, on the basis of the determination as then made to 
the effect that permanent and total disability did not exist prior to 
November 25, 1925, as the period between the date of the tentative 
reinstatement and the date of the examination on which he was found 
permanently and totally disabled was less than six months, the 
tentative reinstatement could not have become incontestable under the 
statute. 

In decision of September 29, 1927, 7 Comp. Gen. 248, in the case of 
Frank Boehler, to which Congressman Byrns refers, it was held 
(quoting from the syllabus) : 


A rating of permanent total disability made before the expiration of the 
period of six months immediately following the acceptance of the application 
for reinstatement of insurance, retroactively effective as of a date prior to the 
application for reinstatement, has the effect of nullifying the reinstatement and 
no insurance is properly payable thereunder. 


See also, decision of January 23, 1928, A~20947, 7 Comp. Gen. 431, 
wherein it was held that death stopped the running of the six months’ 
period of incontestability. 

The principle announced in these decisions, and which is for appli- 
cation in the present case, is based on that portion of section 307 of 
the statute, containing the incontestable clause, that provides war- 
risk insurance must be “in force” six months from date of issuance 
or reinstatement before same shall be incontestable. 

In an opinion of the Attorney General, dated January 4, 1921, 
82 Op. Atty. Gen. 379, 386, it was stated: 

The term policy having matured into a claim by the happening of the event 
insured against it ceases to constitute “ insurance.” 

If there is no “ insurance ” after death or the happening of perma- 
nent total disability, it could not be held that the insurance was “ in 
force” for six months when either of those contingencies insured 
against occurred during such period. 

In announcing this principle under the incontestable clause of the 
World War veterans’ act, there have not been overlooked the decisions 
of the Federal and State courts construing incontestable clauses 
under commercial life insurance. Attention is invited in this con- 
nection to the case of Mutual Life Insurance Company of New York 
v. Hurni Packing Company, 263 U. S. 167, decided November 12, 
1923, wherein it was held that the death of the insured did not stop 
the running of the incontestable period. On page 178 of the reported 
case the court was careful to distinguish between the incontestable 
clause before them for consideration from an incontestable clause 
considered in two cited cases, one a Federal case, which contained 
the words “in force,” and refused to rule on what effect the presence 
of those words in the incontestable clause would have or whether 
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the court’s conclusion would have been different if those words had 
appeared in the incontestable clause before it. However, the Federal 
case cited, Jefferson Standard Life Insurance Company v. McIntyre, 
et al., 285 Fed. Rep. 570, was appealed to the Circuit Court of 
Appeals, Fifth Circuit, and in decision dated December 18, 1923, 
294 Fed. Rep. 886, the Circuit Court reversed the lower court and 
applied the conclusions of the Supreme Court in the above cited 
case in support of its holding that even under an incontestable clause 
containing the words “in force” death would not stop the running 
of the period of incontestability. 

Whether or not the Circuit Court of Appeals was justified in thus 
applying the conclusions of the Supreme Court is not here involved. 
There are several State cases in which the contrary view is expressed. 
This office does not feel justified in accepting the application made by 
the Circuit Court in a case involving commercial insurance as neces- 
sarily controlling in the construction of section 307 of the World 
War veterans’ act. War-risk life insurance is materially different 
from commercial life insurance in that it is issued against both death 
and permanent total disability and may be reinstated at a time when 
the insured is suffering from a service connected temporary total dis- 
ability. The degree of the disability is for determination by the 
Veterans’ Bureau, and there is recognized the right of the bureau to 
review its findings to correct an error. As the statute is most liberal 
toward the insured with respect to reinstatement of insurance he has 
allowed to lapse during a period of years when he would not other- 
wise constitute an insurable risk under commercial life insurance, the 
right of the bureau to review its finding to correct an error in the 
rating of the insured as of the date of reinstatement may not be 
denied by a questionable construction of the incontestable clause of 
the statute. The Congress in plain terms has sought to exclude from 
the right to reinstatement of insurance veterans who have become 
permanently and totally disabled. In its liberality the Government 
has removed other conditions such as commercial life insurance com- 
panies would impose as essential to reinstatement. But as the law 
specifically stipulates that there can be no reinstatement if the in- 
sured is permanently and totally disabled when attempting to rein- 
state his insurance, it is the plain duty of the bureau to give full 
force and effect to said stipulation by ascertaining definitely the 
condition of the applicant’s health at the time reinstatement is 
requested. 

Assuming, for the purpose of answering the contentions of Con- 
gressman Byrns, that had it not been for the errors of the bureau 
with respect to advising the insured as to the amount of back premi- 
ums due the insurance might have been accepted for reinstatement 
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June 4, 1925, date of application by the insured, even then the in- 
surance would not have been in force for a period of six months 
because the rating of permanent and total disability on November 
25, 1925, was within the six months’ period after June 4, 1925. 

In this case, the review rating was made May 13, 1926, prior to the 
death of the insured, which occurred September 13, 1926, so that 
there does not appear to arise the question suggested by the Congress- 
man that a post-mortem rating could not be effective to invalidate a 
reinstatement of insurance made during the life of the veteran. 

Congressman Byrns also refers to the view expressed in the 
Attorney General’s opinion of January 4, 1921, swpra, to the effect 
that a rating of permanent total disability could not be made retro- 
actively effective by the bureau to a date prior to the conversion 
of term insurance so as to defeat the conversion. This office ex- 
pressed the same view in decision of June 27, 1922, 1 Comp. Gen. 756, 
758, but the point thus involved was carefully distinguished from 
reinstatements involving the incontestable clause, in decision of Sep- 
tember 27, 1927, case of Frank Boehler, 7 Comp. Gen. 248, 249. 

After a careful consideration of all that has been submitted, the 
essential facts appear to be (1) that McNish was permanently and 
totally disabled at the time he applied for reinstatement June 4, 1925, 


and (2) that his insurance was not in force for a period of six 
months at any time after June 4, 1925. In view of these facts, I 
have to advise that the policy may not be considered as having been 
lawfully reinstated and that payments of insurance thereunder are 
not authorized. 


(A-21662) 


VETERANS’ BUREAU—PAYMENT OF DISABILITY COMPENSATION 
AND OTHER GRATUITIES 


A beneficiary of the Veterans’ Bureau may not be paid war-risk disability com- 
pensation unless and until he surrenders all claim to the money allowance 
authorized by section 4756, Revised Statutes, in lieu of being provided a 
home at the Naval Home or Asylum, Philadelphia, Pa. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

March 10, 1928: 

Consideration has been given to your letter of February 10, 1928, 
requesting decision whether Frank Harrington, C—1379639, may be 
paid war-risk disability compensation without first surrendering all 
claim to money allowance now being received by him under section 
4756, Revised Statutes. 

Subsection 15 of section 202 of the World War veterans’ act of 
June 7, 1924, 43 Stat. 621, provides as follows: 


That any person who is now receiving a gratuity or pension from the United 
States under existing law shall not receive compensation under this section, 
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unless he shall first surrender all claim to further payments of such gratuity 
or pension, except as provided in subdivision 7 of section 201. 

The exception referred to is not involved in this case. 

Section 4756, Revised Statutes, provides as follows: 


There shall be paid out cf the naval pension fund to every person who, from 
age or infirmity, is disabled from sea service, but who has served as an enlisted 
person in the Navy or Marine Corps for the period of twenty years, and not 
been discharged for misconduct, in lieu of being provided with a home in the 
Naval Asylum, Philadelphia, if he so elects, a sum equal to one-half the pay 
of his rating at the time he was discharged, to be paid to him quarterly, under 
the direction of the Commissioner of Pensions; and applications for such 
pension shall be made to the Secretary of the Navy, who, upon being satisfied 
that the applicant comes within the provisions of this section, shall certify the 
same to the Commissioner of Pensions, and such certificate shall be his warrant 
for making payment as herein authorized. 


In 2 Comp. Gen. 583, it was stated that the term “gratuity or 
pension ” in the amended war-risk insurance act “has reference only 
to gratuities or pensions due to service in the Army or Navy of the 
United States.” The term is used in the sense of a gift or additional 
allowance granted by the Government on account of service in the 
Army or Navy as distinguished from actual pay or remuneration for 
services rendered—some money benefit or allowance in addition to 
that fixed for services rendered. 

The Naval Home or Asylum at Philadelphia, Pa., is maintained 
from the naval pension fund made up originally of a share in the 
penalties and forfeitures incurred under the provisions of sections 
2462 and 2463, Revised Statutes, under the title “ The Public Lands,” 
and from all money accruing from the sale of sea prizes, from the 
amount of the investments thereof and accruing interest, and from 
any appropriation made by the Congress to cover a deficiency in the 
fund. See sections 4751, 4752, 4753, and 4754, Revised Statutes. No 
portion of the fund is made up from deductions from the pay of the 
personnel of the Navy or is otherwise contributed by them. Accord- 
ingly, the furnishing of a home at the Naval Home or Asylum would 
be a pure gratuity, and any money allowance granted in lieu thereof 
and paid from the naval pension fund would likewise constitute a 
gratuity or pension. 

Although section 4756, Revised Statutes; itself designates the money 
allowance authorized thereunder as a pension in the clause “and 
applications for such pension shall be made to the Secretary of the 
Navy,” it appears that an Attorney General expressed the view that 
this money allowance is not a pension in the “usual and ordinary 
acceptation of that term.” 25 Op. Atty. Gen. 85. See also 13 Comp. 
Dec. 624; 19 id: 723. But there would appear to be no basis for a 
holding that the money allowance is not a “gratuity or pension” 
within the meaning of the World War veterans’ act. One of the tests 
to determine the gratuitous nature of a payment by the Government 
is whether the right thereto will survive if not collected prior to 


6 
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the death of the beneficiary. From the question considered by the 
Attorney General in the above cited case and his conclusion with 
respect thereto, it is clear that the payment was considered by him to 
have been a gratuity. That is to say, the Attorney General held 
(quoting from the syllabus) : 


There is no authority of law for the payment to the personal representative 
of a deceased beneficiary of money benefits which may have accrued under 
sections 4756 and 4757, Revised Statutes, between the date of the last quarterly 
payment and the date of death; * °, 

As the benefit provided for under section 4756, supra, must be held 
to be a “ gratuity or pension,” the question submitted must be and is 
answered in the negative; that is, Frank Harrington may not be paid 
war-risk disability compensation unless and until he surrenders all 
claim to money benefits now being received by him under section 4756, 
Revised Statutes. 


(A-21667) 
CLAIMS—ACCEPTANCE OF PAYMENT 


Where a claim is submitted to a disbursing officer of the United States and 
a voucher is stated for an amount less than that claimed, payment of an 
additional amount to the claimant is not authorized where the voucher is 
certified as correct and just and the amount stated thereon is accepted 
without protest. 


Decision by Comptroller General McCarl, March 10, 1928: 

The Yosemite Lumber Co. requested, February 14, 1928, review of 
settlement No. 0202541, dated November 14, 1927, wherein was dis- 
allowed its claim for $2,114.74 as alleged difference between the cost 
of its participation in the fighting of forest fires from September 1 
to 4, 1926, in the Yosemite National Park, and the amount of $4,108.01 
paid it on voucher 352 in the November, 1926, accounts of Fred L. 
Connor. The claim was disallowed on the ground that there was 
no agreement for the reimbursement of any specific expense and that 
the payments made were in accordance with rates established for the 
Forest Service, Interior Department. 

The occurrence of a fire in the Yosemite National Park in Septem- 
ber, 1926, made it necessary for the National Park Service to secure 
the assistance of available men, and it is understood to be the practice 
of lumber companies operating near the public domain to furnish 
their workmen to assist in controlling the fires which otherwise might 
spread to the properties of the lumber companies. The property of 
the Yosemite Lumber Co. was endangered by the particular fire and 
it is reported that— 


It is the usual policy of lumber companies and other employers of large 
crews working in districts where forest fires are to be expected to pay their 
crews when called into fire-fighting serivee at the regular rates, as was done 
in this case by the Yosemite Lumber Co., then rendering a bill to the Forest 
Service at the regular Forest Service rates, the difference being absorbed 

se 
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by the lumber or mining company. This is done as a matter of good administra- 
tion by the lumber companies to guarantee ample pay to their men when 
assigned to fire-fighting work, as to do otherwise would disrupt their organiza- 
tion and cause a great deal of dissatisfaction. 


The company submitted a claim of $4,138.60 to the National Park 
Service as reimbursement of expenditures made in connection with 
the fighting of this particular fire under the direction of Govern- 
ment officers and employees. A voucher was stated in the sum of 
$4,108.01 in favor of the Yosemite Lumber Co. as reimbursement 
of the expenditures at the usual Forest Service rates, and an official 
of the company certified that the voucher “was correct and just 
and that payment therefor hag not been received.” Check No. 
14332, dated November 15, 1926, drawn on the Treasurer of the 
United States in favor of the Yosemite Lumber Co. for $4,108.01 
was accepted by the company without protest in reimbursement 
of its expenditures. Thereafter a supplemental claim was submitted 
for a balance of $2,114.74 and said claim was disallowed, as herein- 
before stated. 

It is well settled that the submission of a claim to a disbupsing 
officer of the United States and certification of a voucher therefor 
as correct and just and acceptance of payment thereon without pro- 
test preclude a claimant from submitting a further claim against 
the United States by reason of the items or services for which pay- 
ment was made and accepted. See St. Louis, Brownsville & Mexico 
Railroad Company v. United States, 268 U. S. 169, wherein it was 
said that the “acquiescence by the claimant in payment by the 
Government of a smaller amount than is due will ordinarily affect 
the discharge” of liability. The application of that rule to the 
facts of this case requires affirmance of the settlement as made. 
Accordingly, the disallowance must be and is sustained. 


(A-14295) 
JUDGMENTS—INTERNAL REVENUE—INTEREST 


While section 1117 (b) of the act of February 26, 1926, 44 Stat. 120, authorizes 
the allowance of interest to date of rendition of judgment or to date of 
entry of final judgment in the event such judgment is reviewed by an appel- 
late court, said section does not authorize the payment of interest for the 
period between the date of judgment and the date writ of certiorari 
granted was dismissed on motion of the petitioner. 


Decision by Comptroller General McCarl, March 13, 1928: 


The United Cigar Stores of America, by their attorneys, requested 
February 1, 1928, review of settlement No. 017863, dated January 
14, 1928, disallowing its claim under section 1117 (b) of. the act of 
February 26, 1926, 44 Stat. 120, for interest at the rate of 6 per cent 
per annum on the principal sum of $220,177.18, for which judgment 
was entered in United Cigar Stores Company v. United States, Ct. 
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Cls. No. C43, from April 26, 1926, date of judgment, to November 
14, 1927, date of final order of the Court of Claims entered after a 
petition for certiorari, which had been granted by the Supreme Court 
of the United States, was dismissed on motion of the Solicitor Gen- 
eral of the United States. 

There is no dispute as to the facts. Section 1117 (b) of the act of 
February 26, 1926, supra, provided that: 


In any judgment of any court rendered after the enactment of the revenue 
act of 1926 * * * for any internal-revenue tax erroneously or illegally 
assessed or collected, or for any penalty collected without authority, 
or for any sum which was excessive or in any manner wrongfully collected, 
under the internal-revenue laws, interest shall be allowed at the rate of 6 
per centum per annum upon the amount of such tax, penalty, or sum, from 
the date of the payment or collection thereof to the date of entry of such 
judgment, or, if such judgment is reviewed by an appellate court, to the 
date of entry of final judgment. 


Under section 242 of the act of March 3, 1911, 36 Stat. 1157, a 
final judgment of the Court of Claims could be appealed to the 
Supreme Court of the United States by the Government in any case 
and by the claimant in event the amount in controversy exceeded 
$3,000 or had been adjudged forfeited to the United States. Section 
3 (b) and (e) of the act of February 13, 1925, 43 Stat. 939, sub- 
stituted the writ of certiorari for appeals in language as follows: 

a." °. 

(b) In any case in the Court of Claims, including those begun under sec- 
tion 180 of the Judicial Code, it shall be competent for the Supreme Court, 
upon the petition of either party, whether Government or claimant, to require, 
by certiorari, that the cause, including the findings of fact and the judgment or 
decree, but omitting the evidence, be certified to it for review and determina- 
tion with the same power and authority, and with like effect, as if the cause 
has been brought there by appeal. 

(c) All judgments and decrees of the Court of Claims shall be subject to 
review by the Supreme Court as provided in this section, and not otherwise. 

This office had decided in 7 Comp. Gen. 128, that section 1117 (b) 
of the act of February 26, 1926, supra, did not authorize the payment 
of interest on a judgment of the Court of Claims during the interim 
between the date of judgment and the date the Supreme Court of the 
United States refused to grant the Government a writ of certiorari 
to review the same. However, it was contended by the attorneys 
in the present case, both in written brief and oral argument (1) that 
said decision is in error in that the mental processes of the justices of 
the Supreme Court of the United States in considering the petition 
for certiorari and the briefs of petitioning and opposing counsel, con- 
stituted a “review ” of the judgment within the requirements of sec- 
tion 1117 (b) of the act of February 26, 1926, and (2) that in any 
event the decision in 7 Comp. Gen. 128 is not controlling for the peti- 
tion was granted in this case, the writ issued, and then dismissed on 
motion of the United States. 

The argument under the first point overlooks the fact that by the 
express terms of the act of February 13, 1925, supra, judgments of 
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the Court of Claims may be required by the Supreme Court of the 
United States “to be certified to it for review and determination 
* * * as if the cause had been brought there by appeal.” Under 
section 242 of the act of March 3, 1911, an appeal was allowed by 
the Court of Claims, and this involved no consideration whatever on 
the part of the justices of the Supreme Court of the United States. A 
case appealed was not reviewed upon the filing of the appeal; 
neither is a case reviewed when an application is made for a writ 
of certiorari; the granting or denial of the writ is nothing more than 
a granting or denial of the petition of the moving party that the 
Supreme Court “require” the findings of fact and the judgment 
“be certified to it for review and determination.” In other words, 
the certification comes first and the review and determination after- 
wards. There are two processes each complete in itself. The peti- 
tion for writ of certiorari and its granting or refusal rest upon 
reasons why it is believed by counsel the case itself should be con- 
sidered by the court, and those reasons and not the case itself and the 
judgment therein as such are acted upon in granting or refusing the 
writ. If the writ is granted as in the instant case, then first comes 
before the court the consideration of the case itself and the judg- 
ment therein. Here the first step was taken, but the second one was 
not completed, for the case was dismissed by the petitioner before 
the judgment of the Court of Claims was reached for “review 
and determination,” and there has been no “entry of final judg- 
ment ” as the result of a review by “an appellate court.” The final 
judgment submitted here for payment was that entered May 17, 1926, 
by the Court of Claims “as of April 26th, 1926,” for “the sum of 
two hundred and ninety-six thousand four hundred and sixty-three 
dollars and twenty-nine cents ($296,463.29)” and that judgment was 
paid in the settlement under review. 

It is unnecessary for this office to determine, as urged by the attor- 
neys for claimant, what legal term may be applied to the mental 
processes of the justices of the Supreme Court of the United States 
in considering, denying, or granting a petition for a writ of cer- 
tiorari, for it appears clear that the “review” of the judgment 
within the requirements of section 1117 (b) of the act of February 26, 
1926, is one that takes place after the Supreme Court has required 
the findings of fact and the judgment of the Court of Claims to be 
certified to it and that this “review and determination” did not take 
place in this case because the petition was dismissed before such 
review was had. 

What has been said with respect to the applicability of the conclu- 
sions reached in 7 Comp. Gen. 128 is sufficient to dispose of the 
second contention made by the attorneys for claimant, who admit 

6752°—28——36 
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that they have been unable to locate a decision of the courts holding 
that the consideration given by an appellate court to the granting 
or refusal of a petition for certiorari to require a judgment to be 
certified “for review and determination” constituted the review 
such as would justify the entering of final judgment thereon. Also, 
as heretofore stated, there has been no entry of a judgment pursuant 
to the order dismissing the writ of certiorari, and the judgment pre- 
sented here for settlement was the one entered by the Court of Claims 
before these proceedings were had in the case. 

Upon further consideration of the matter, the action heretofore 
taken in disallowing the claim must be and is sustained. 


(A-21193) 
PAY—REDUCTION—NAVAL ENLISTED MAN 


The authority of a commanding officer of a naval vessel to disrate an enlisted 
man under his command for lack of qualifications to perform the duties 
of his rating is inherent. 

The reduction, by the commanding officer of a naval vessel, of an enlisted man 
under his command from the rating of cabin cook to mess attendant, first 
class (a reduction of more than one rating), not being contrary to law or 
regulation, is legal. 


Comptroller General McCarl to Samuel U. Bailey, cook, United States Navy, 

March 13, 1928: 

There has been received your request for review of settlement No. 
0186799, dated October 20, 1927, disallowing your claim for differ- 
ence between pay of the rating of mess attendant, first class, and pay 
of the rating of wardroom cook from October 19, 1920, to July 22, 
1923. 

The records show that you reenlisted in the rating of cabin cook 
at the receiving ship, New York, on July 23, 1919; that you were 
transferred to the U. S. 8S. Des Moines in June, 1920, and were serv- 
ing on that vessel October 19, 1920, when the commanding officer 
thereof disrated you to mess attendant, first class, for “incompet- 
ency ”; and, that you performed the duties and served in the rating 
of mess attendant, first class, until you were discharged, July 22, 
1923. It appears, also, that you again reenlisted on July 23, 1923, 
and on July 28, 1927, in the rating of officer’s cook, third class, and 
you were serving in that rating on October 20, 1927, the date of 
the settlement which you have requested be reviewed. 

Your claim for difference in pay is based on a letter addressed to 
you July 27, 1927, from the Chief of the Bureau of Navigation, as 
follows: 


1. From an inspection of your record it appears that your disrating on 
19 October, 1920, by your commanding officer for incompetency, from cabin 
cook to mess attendant, first class, was illegal in that your commanding 
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officer reduced you more than one rating. The bureau is of the opinion, how- 
ever, that your commanding officer believed you incompetent and intended to 
disrate you to the next lower rating, which is wardroom cook. It is therefore 
the opinion of the bureau that your rating should have been wardroom cook 
from 19 October, 1920, the time of your disratal, until the end of that current 
enlistment, 22 July, 1923, and your service records in the Bureau of Navigation 
have been changed accordingly. 

It has been recognized from an early date that the authority of a 
commanding officer of a Navy vessel to disrate an enlisted person 
under his command for lack of qualifications to perform the duties 
of his rating is inherent. 10 Op. Atty. Gen. (1862) 168. This in- 
herent authority is unrestricted by law, and the manner of your dis- 
rating by your commanding officer on October 19, 1920, apparently 
conformed to then existing regulations. Under the circumstances 
of your case and the regulations then in effect the commanding officer 
was as much authorized to reduce you for incompetency from the rat- 
ing of cabin cook in the messman branch of the Navy to mess attend- 
ant, first class, in the same branch, as he was authorized to reduce you 
to the rating of wardroom cook in that branch. 

You did not serve in the rating of wardroom cook but did serve 
und performed duty in the rating of mess attendant, first class, to 
which you were reduced on October 19, 1920; the action in the Bu- 
reau of Navigation, nearly seven years later, purporting to correct 
the records of the bureau to show the reduction from cabin cook to 
wardroom cook instead of to mess attendant, first class, is without 
effect to entitle you retroactively to the pay of the higher rating of 
wardroom cook during the period covered by your claim. The 
action taken, moreover, apparently was inadvertent, for in response 
to an informal inquiry from this office respecting the legal basis 
for the conclusion that your disrating was illegal there has been 
received from the Bureau of Navigation a communication dated 
February 11, 1928, as follows: 


The office of the Judge Advocate General has declared the disrating of 
Samuel Ulysess Bailey, officers’ cook, second class, U. 8S. Navy, on 19 October, 
1920, for incompetency by his commanding officer, to be legal in all respects. 

The bureau therefore has cancelled its letter of 27 July, 1927, on this subject 
und requests that you so endorse the face of this letter if you have a copy in 
your possession. 


The settlement disallowing your claim, therefore, must be ad- 
hered to. 


(A-21290) 


COMPENSATION—REDUCTION—PREFERENCE RIGHT TO 
EX-SOLDIERS AND EX-SAILORS 


Section 4 of the act of August 23, 1912, 87 Stat. 413, as amended by the act of 
February 28, 1916, 39 Stat. 15, granting to honorably discharged soldiers 
and sailors preference rights in the event of reduction in the force of 
émployees under an executive department, is expressly limited in its scope 
to the District of Columbia, and may not form the basis for a claim by 
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an ex-soldier employed in the field service under an executive department 
for the amount of compensation lost because of a reduction in his salary 
rate necessitated by reason of reduced appropriations due to curtailment 
of the work of the department. 


Decision by Comptroller General McCarl, March 13, 1928: 

S. E. Karigan has requested review of settlement 0151377 (1), 
dated November 29, 1927, disallowing his claim for $426.30, repre- 
senting the difference between the salary rate of $2,000 per annum, 
received by him as an employee in the Quartermaster Corps, United 
States Army, San Francisco, Calif., prior to January 1, 1923, and 
the salary rate of $1,600 per annum to which he was reduced Janu- 
ary 1, 1923, for the period from January 1 to November 15, 1923, 
and the difference between $2,000 and $1,720 per annum from No- 
vember 16, 1923, to April 1, 1924, when his salary rate of $2,000 per 
annum was restored. 

Claimant appears to base his claim on the report of a decision 
by the War Department published in the Army and Navy Register 
of August 27, 1927, to the effect that the War Department was with- 
out authority under section 4 of the act of August 23, 1912, 37 Stat. 
413, to reduce an employee who was an honorably discharged ex- 
soldier in the event of necessary reductions made in the force of 
employees, if other employees, with no higher efficiency rating, who 
were not honorably discharged soldiers, were retained in the same 
salary rate at the time the action was taken reducing the ex-soldier. 

The action of the War Department was evidently the announce- 
ment of an administrative rule for the guidance of that department, 
and could not form the basis of a claim for compensation in addi- 
tion to that actually received by the employee at the reduced rates. 
The ruling has to do with administrative discretion in making re- 
ductions and is not controlling in the disposition of the present 
claim. 

This claim has been administratively disapproved by the War 
Department, as follows: 


The demotion of claimant effective January 1, 1923, was necessitated by 
curtailment of activities due to cessation of war-time operations. He was 
selected for demotion in accordance with existing laws, rules, and regulations 
in effect at the time of demotion. He was advised prior to the action of the 
necessity for same and accepted the demotion. 


It does not appear that the demotion of claimant was in any manner illegally 
effected, and it is recommended that the claim made herewith be disallowed. 


Section 4 of the act of August 23, 1912, 37 Stat. 413, provides as 
follows: 


The Civil Service Commission shall, subject to the approval of the President, 
establish a system of efficiency ratings for the classified service in the several 
executive departments in the District of Columbia based upon records kept 
in each department and independent establishment with such frequency as to 
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make them as nearly as possible records of fact. Such system shall provide 
a minimum rating of efficiency which must be attained by an employee before 
he may be promoted; it shall also provide a rating below which no employee 
may fall without being demoted; it shall further provide for a rating below 
which no employee may fall without being dismissed for inefficiency. All 
promotions, demotions, or dismissals shall be governed by provisions of the 
civil-service rules. Copies of all records of efficiency shall be furnished by 
the departments and independent establishments to the Civil Service Commis- 
sion for record in accordance with the provisions of this section: Provided, That 
in the event of reductions being made in the force in any of the executive 
departments no honorably discharged soldier or sailor whose record in said 
department is rated good shall be discharged or dropped, or reduced in rank 
or salary. 

Any person knowingly violating the provisions of this section shall be sum- 
marily removed from office, and may also upon conviction thereof be punished 
by a fine of not more than one thousand dollars or by imprisonment for not 
more than one year. 


The act of February 28, 1916, 39 Stat. 15, creating the Bureau of 
Efficiency, provided as follows: 


* * * And provided further, That the duties relating to efficiency ratings 
imposed upon the Civil Service Commission by section four of the legislative, 
executive, and judicial appropriation act approved August twenty-third, nineteen 
hundred and twelve, * * * are transferred to the Bureau of Efficiency. 


See also section 9 of the classification act of 1923, dated March 4, 
1923, 42 Stat. 1490. 

Prior to the act of August 23, 1912, supra, the Attorney General 
had announced the rule that ex-soldiers or sailors were not entitled, 
under the then existing law and Executive orders (see particularly 
act of August 15, 1876, 19 Stat. 169), to preference over other persons 
when reductions in salary and rank were to be made even though their 
qualifications were equal. 27 Op. Atty. Gen. 490. 

The act of August 23, 1912, supra, as amended, is expressly limited 
in its scope to the District of Columbia. And this office has been 
advised that there has been no action by the Civil Service Commis- 
sion, the Bureau of Efficiency, or the Personnel Classification Board to 
extend the requirements for efficiency ratings to the field service. 
Any such ratings in the field have been adopted and applied by the 
several administrative offices for their guidance and do not constitute 
efficiency ratings within the meaning of the 1912 statute. Said 
statute may not be given any broader application than is therein 
expressly provided—viz, to the District of Columbia. With respect 
to the field service, the rule announced under other laws previously 
in force would remain for application. 

Accordingly, aside from any other question that might be involved 
(see 3 Comp. Gen. 333 and cases therein cited), it must be held that 
there is no legal basis for an allowance on the present claim. Accord- 
ingly, the disallowance must be and is sustained. 
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OFFICERS’ RESERVE CORPS—CONTINUATION OF PAY AND ALLOW- 
ANCES WHILE UNDERGOING TREATMENT FOR INJURIES SUS- 
TAINED ON ACTIVE DUTY 


Under section 4 of the act of June 3, 1924, 43 Stat. 364, and regulations issued 
pursuant thereto, providing for medical and hospital treatment at Govern- 
ment expense of members of the Officers’ Reserve Corps injured while on 
active duty and the continuation of their pay and allowances until they 
are fit for transportation to their homes, the right to continuation of pay 
and allowances terminates when the proper medical officer has determined 
that the patient is fit for travel to his home, notwithstanding he may have 
been furnished further medical and hospital treatment in order to effect 
a more perfect cure of the injury. 


Comptroller General McCarl to Maj. W. D. Dabney, United States Army, 

March 13, 1928: 

There has been received your letter of February 17, 1928, and 
attached pay-roll voucher in favor of Raymond D. Woods, first 
lieutenant, Field Artillery Reserves, for pay and allowances for the 
period December 18 to 31, 1927, while undergoing treatment in sta- 
tion hospital, Fort Sam Houston, Tex., under the act of March 4, 
1923, 42 Stat. 1508, as amended by the act of June 8, 1924, 43 Stat. 
364. 

Section 4 of the act of June 3, 1924, 43 Stat. 364, in so far as here 
material, provides: 


That * * * members of the Officers’ Reserve Corps and of the enlisted 
reserve corps of the Army injured in line of duty while on active duty under 
proper orders; persons hereinbefore described who may now be undergoing 
hospital treatment for injuries so sustained shall be entitled, under such regula- 
tions as the President may prescribe, to medical and hospital treatment at 
Government expense, and to a continuation of the pay and allowances, whether 
in money or in kind, they were receiving at the time of such injuries, until they 
are fit for transportation to their homes, and upon termination of such medical 
and hospital treatment shall be entitled to transportation to their homes at 
Government expense. * * 


Special Orders No. 204, August 30, 1927, ordered First Lieut. 
Raymond D. Woods, Field Artillery Reserves, of Indianapolis, Ind., 
“to active duty for the purpose of pursuing a course of instruction 
at the Field Artillery School,” Fort Sill, Okla., from September 15 
to December 15, 1927. Upon completion of the course and release 
from duty, his orders directed him to proceed to his home, “ and 
upon arrival thereat will revert to inactive status.” While attending 
the school under said orders on October 9, 1927, claimant sustained 
a dislocation of his right elbow as the result of an accident while 
riding horseback. Because of this injury he was a patient in the 
hospital until October 12, 1927, and thereafter remained “a patient in 
quarters” at Fort Sill, Okla., until December 19, 1927. On De- 
cember 20, 1927, he was transferred to the station hospital, Fort 
Sam Houston, Tex., for further treatment, The surgeon who was 
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caring for him pronounced him fit to travel, and he did travel to 
Fort Sam Houston on that date. Claimant himself states in his 
application for the pay in question that— 


I was kept in the hospital at Fort Sill for three days, when I was sent back 
to quarters by the surgeon. When I was not at the hospital for treatment I 
was permitted to attend classes that did not require any use of my arm which 
would further injure it or retard it from getting well. 

On December 15, 1927, the end of the course, I refused to sign a release, 
because my arm had not gotten well. A medical board was appointed, and 
their decision was to the effect that I should be sent to the station hospital, 
Fort Sam Houston, for observation and treatment. The first week in December 
the surgeon who was looking after my arm decided that the treatment at his 
hospital was not doing the arm any good, and started proceedings to have me 
ordered to Fort Sam Houston. 

On December 18, 1927, I received Special Order No. 291, par. 2, issued at 
the headquarters of the Highth Corps Area on December 14, 1927, ordering me 
to the station hospital, Fort Sam Houston. I was furnished transportation 
and no mileage. 


In response to a request addressed by you to the commanding 
officer of the station hospital, Fort Sam Houston, Tex., for certifi- 
cate as to dates this officer was undergoing treatment in that hos- 
pital, and, in effect, for expression of opinion as to whether the 
officer was fit for travel to his home, the registrar of the hospital 
replied by indorsement of January 16, 1928: 


* * * Other than a partial ankylosis of his right elbow, due to an injury 
received several months previous to admission, his general condition was good 
when admitted here. 


The surgeon in charge of the station hospital at Fort Sill, Okla., 
reported by indorsement of Febtuary 13, 1928: 


He could have traveled to his home. He did travel to the station hospital, Fort 
Sam Houston, upon the recommendation of the surgeon, Fort Sill, Okla., in 
order that he might have the benefit of physiotherapy treatments to his injured 
arm, 

The recommendation of the surgeon in this case was based upon professional 
considerations with a view to more perfect cure. The question of allowances 
prescribed by law for transportation, commutation, and pay is a matter apart 
from that of professional service for completion of a cure. 


The statute gives a right to medical and hospital treatment and 
to pay and allowances only until fit for travel to their homes, and 
the determination of when an officer or enlisted man, otherwise 
within the act, is fit for travel to his home is to be determined in 
accord with regulations to be issued by the President. A. R. 140- 
145, paragraph 75-a, the regulations issued pursuant to the require- 
ments of the law, provides that the medical and hospital services 
and the continuation of pay and allowances therein provided shall 
continue “until, in the opinion of the medical officer in attendance 
or of the corps area surgeon, they are fit for transportation to their 
homes.” That the officer wished further treatment, and such further 
treatment was accorded him, gives him no right under the statute 





568 DECISIONS OF THE COMPTROLLER GENERAL 


to pay and allowances; his right under the statute is exhausted when 
the proper medical officer has determined that he is fit for travel 
to his home. An officer may not continue to keep alive his rights 
under the statute after the medical officer has determined he is 
fit for transportation to his home by requesting and securing further 
medical treatment to effect a more perfect cure of an injury. The 
officer having been fit for travel to his home upon completion of the 
course of instruction, he is not entitled to active duty pay or allow- 
ances for a period beyond the date authorized by his orders to active 
duty. Payment is not authorized of the voucher which you have 
submitted. 


(A-21999) 
BIDS—IRREGULARITIES—BID BONDS 


Under the Standard Government Instructions to Bidders the Government 
reserves the right to waive informalities whenever such waiver is in the 
interest of the United States, and the failure of a bidder to submit a 
bid bond or certified check in the required amount is an irregularity which 
may be explained and upon proper facts be waived where it is shown 
that the bidder was not informed of the amount of bid bond required 
and after inquiry submitted a certified check for 5 per cent of the amount 
of his bid, which was the lowest received. 


Comptroller General McCarl to the Secretary of the Interior, March 14, 1928: 

There has been received your letter dated March 9, 1928, with 
accompanying papers, as to whether you are authorized, under 
Standard Government Instructions to Bidders, to consider the bid 
of C. F. Graff in the sum of $231,947.10, for the construction of 
the Kittitas diversion dam and a part of the main canal of the Kit- 
titas division, Yakima irrigation project, when the bid was accom- 
panied by a bid guarantee in the form of a certified check for 5 
per cent, as the amount thereof, instead of 10 per cent, as required by 
the Standard Government Form of Invitation for Bids. 

It appears that under date of December 27, 1927, the Government 
advertised for sealed bids to be received until 10 a. m. February 10, 
1928, for the construction of the Kittitas division dam and earth- 
work, canal lining, and tunnels, for the Kittitas main canal, Kittitas 
division, Yakima project, Washington. Prospective bidders were 
notified that a guarantee would be required for each bid of 10 per 
cent of the amount of the bid and were instructed to see paragraph 8 
of Instructions to Bidders. They were further notified to consult 
the Standard Government Instructions to Bidders, and Standard 
Government Construction Contract, Bid Bond, and Performance 
Bond, and that same “may be obtained upon application” to the 
“Bureau of Reclamation at Washington, D. C., Ellensburg, Wash- 
ington, or Denver, Colorado.” 





DECISIONS OF THE COMPTROLLER GENERAL 569 


Paragraph 16 of the Instructions to Bidders is as follows: 


The contract will be awarded to the lowest responsible bidder complying 
with conditions of the invitation for bids, provided his bid is reasonable and 
it is to the interest of the United States to accept it. The bidder to whom 
the award is made will be notified at the earliest possible date. The United 
States, however, reserves the right to reject any and all bids and to waive 
any informality in bids received whenever such rejection or waiver is in the 
interest of the United States. It also reserves the right to reject the bid of a 
bidder who has previously failed to perform properly or complete on time 
contracts of a similar nature, or a bid of a bidder who is not in a position to 
perform the contract. 


It further appears that several bids were received for this work; 
that the bid of C. F. Graff, in the sum of $231,947.10, was the lowest; 
and that the next lowest bid received was that of the Derbon Con- 
struction Co., in the sum of $250,350. However, the Graff bid was 
accompanied by a certified check in the sum of $12,000, being ap- 
proximately 5 per cent of his bid, and the Derbon Construction Co. 
has protested the awarding of the contract to Mr. Graff on the ground 
that he failed to comply with the specifications, in not submitting a 
certified check in the sum of 10 per cent, the amount of the guarantee 
required by the Invitation for Bids. 

The guarantee required to be submitted with bids is for the purpose 
of insuring that the successful bidder will execute the contract and 
give the necessary contract bond for faithful performance of said 
contract; in other words, the purpose of the guaranty to accompany 
the bid is to secure bona fide bidders for public work and to make the 
Government whole, in event a successful bidder should fail or refuse 
to execute a contract in accordance with his proposal, should it be 
accepted, and to give the necessary performance bond. The failure 
to accompany a bid with the required amount of guarantee is an 
irregularity which does not require immediate rejection of the bid but 
may be explained and upon proper facts be waived by the United 
States in event it is to its interest so to do. This is true in the present 
matter, where the bidder appears not to have been furnished a copy 
of the Invitation for Bids and was not informed of the exact amount 
of guarantee required to accompany his bid, but who consulted 
sureties in the practice of giving bonds for the performance of Gov- 
ernment contracts and was notified that a certified check in the 
amount of 5 per cent of his bid would probably be sufficient: There 
appears to have been no lack of good faith in the matter, and as Mr. 
Graff appears willing to execute the contract and give the necessary 
performance bond and as his bid is considerably lower than the next 
lowest bid, the interests of the United States appear and the irregu- 
larity in the bid may be waived. 
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(A-21545) 
BURIAL EXPENSES—DISCHARGED DRAFTEES 


Discharged draftees who never actually served in the military or naval services 
during any war may not be considered as “ veterans of any war,” within 
the purview of that phrase as it appears in section 201 of the World War 
veterans’ act authorizing payment of burial expenses, and payment of burial 
expenses for such persons is not authorized unless they were in receipt of, 
or entitled to, disability compensation or other benefits under the statute 
authorizing burial expenses as incident thereto at time of death. 


Decision by Comptroller General McCarl, March 15, 1928: 

There has been presented to this office for consideration and settle- 
ment the claim of Clark, Beshear & Clark, undertakers, for $122 for 
preparation for shipment and burial expenses incident to the burial 
of Jesse McGrady, who died September 21, 1927, in United States 
Veterans’ Bureau Hospital at Outwood, Ky. The claim has been 
administratively approved by the Veterans’ Bureau. 

The record discloses that Jesse McGrady was inducted August 17, 
1918, by the local draft board of Tazewell County, Va., and was dis- 
charged at Camp Humphreys, Va., August 20, 1918, because of 
physical disability, without ever having been accepted for military 
service. 

The business manager of the hospital states in his report of October 
18, 1927, as follows: 


The circumstances in this case are such that it is believed that the con- 
tractor is entitled to the full amount claimed in this case although the body 
was buried locally. Claimant was admitted to hospital September 18th under 
authority of section 202 (10) World War veterans’ act by the Charleston, 
W. Va., regional office and died three days later. The records show that he 
had only three days’ service in the Army, and as there was some doubt as to 
whether or not he was entitled to burial at Government expense, the Charles- 
ton office was wired for advice. The regional manager replied that he was 
not entitled to burial at Government expense, citing digest of legal opinions 
for November, 1926. Central office was then wired for advice as to disposition 
of body, and replied that claimant was entitled to burial in accordance with 
regulation 151, section 8104. In the meantime the body had been embalmed as 
it could not be held for any length of time without this service being performed. 
Upon receipt of advice from central office, the body was fully prepared for 
shipment and burial in the national cemetery, Louisville, Kentucky, since there 
were no relatives or friends to claim the body, and the superintendent of the 
cemetery was contracted by telephone with regard to burial of the deceased. 
He advised that he could not accept the body for burial as discharge was from 
draft and not from the Army. Consequently, there was nothing to do but to 
bury body locally. 

The contractor performed all the services required in preparing a body for 
shipment, with the exception of transportation of body from his undertaking 
establishment to common carrier. However, he claims to have been put to 
considerable additional expense on account of having prepared the body for 
shipment and then buried same locally. Also body was held for four days in his 
establishment before making final disposition of same. 

Although local burial contract does not provide for a charge of $122.00, the 
contractor furnished services in this amount upon authority from this hospital 
on account of the circumstances stated above and is entitled to payment in full. 


Section 202 (10) of the World War veterans’ act, as amended by 
the act of July 2, 1926, 44 Stat. 796, authorizes the hospitalization 
of honorably discharged veterans of certain specified wars, includ- 
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ing the World War, suffering from specified diseases, including tu- 
berculosis, and also in the second part of the subsection authorizes 
hospitalization of “veterans of any war” without regard to the 
nature or origin of their disease. Such veterans may be given hos- 
pitalization under this section although not entitled to or in receipt 
of disability compensation or any other benefit under the statute. 
Section 201 (1) of said act, 44 Stat. 794, authorizes payment of burial 
expenses of “veterans of any war” under certain prescribed condi- 
tions, including the following: 


* * * Provided further, That where such person, while receiving from 
the bureau medical, surgical, or hospital treatment, or vocational training, dies 
away from home and at the place to which he was ordered by the bureau, or 
while traveling under orders of the bureau, the above benefits shall be payable 
in all cases and in addition thereto the actual and necessary cost of the trans- 
portation of the body of the person (including preparation of the body) to the 
place of burial, within the continental limits of the United States, its Terri- 
tories, or possessions, and including also, in the discretion of the director, the 
actual and necessary cost of transportation of an attendant: * * *. 


The primary question presented in this case is whether the 
decedent was a veteran of the World War, or a “ veteran of any war,” 
within the purview of the section of the statute authorizing furnish- 
ing of medical treatment in a Government hospital and burial 
expenses at the expense of the Government. 

Section 24 of the World War veterans’ act of June 7, 1924, 43 Stat. 
614, provides as follows: 


That if after induction by the local draft board, or after being called into 
Federal service as a member of the National Guard, but before being accepted 
and enrolled for active service, the person died or became disabled as a result 
of disease contracted or injury suffered in the line of duty and not due to his 
own wilful misconduct involving moral turpitude, or as a result of the aggrava- 
tion, in the line of duty and not because of his own wilful misconduct involving 
moral turpitude, of an existing disease or injury, he or those entitled thereto 
shall receive the benefits of compensation payable under Title II; and any 
insurance application made by such person after induction by the local draft 
board but before being accepted and enrolled for active service shall be deemed 
valid. 


See also section 25 granting the same rights of disability compen- 
sation and insurance to persons who applied for and were provision- 
ally accepted for enlistment or enrollment between April 16, 1917, 
and November 11, 1918, but finally rejected for service. 

While under these provisions of law rejected draftees and others 
in a similar status as specified in the two sections are entitled to 
disability compensation if the disease or disability for which com- 
pensation is payable is determined to be a result of the short period 
of time spent at the camp, post, etc., between the date of induction 
or provisional enlistment or enrollment and the date of final rejec- 
tion from the draft or for service (2 Comp. Gen. 409; 3 id. 229; 
decision of August 1, 1927, A-19122), there is nothing in these sec- 
tions of the statute reasonably to justify the construction that rejected 
draftees or others in a similar status are to be considered as “ veterans 
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of any war ” within the purview of the provisions of the law author- 
izing the furnishing of hospitalization and burial expenses by the 
Government, if such persons were not actually in receipt of or 
entitled to disability compensation or other benefits under the 
statute. Indeed, it would seem to be a most unreasonable construc- 
tion to hold that the phrase “veterans of any war” could be so 
far enlarged as to include a person who was inducted as a draftee 
and discharged therefrom two days later for physical disability 
without ever having been accepted for military service. It will be 
noted that the superintendant of the national cemetery, to which 
it was proposed to send the body in this case, refused to accept the 
body for the reason that he was discharged from the draft and 
not from the Army. There would appear to be no sound reason why 
the same action should not be taken by the Veterans’ Bureau in 
determining whether persons are acceptable for hospitalization under 
section 202 (10) and in determining whether payment of burial 
expenses at the expense of the Government is authorized. 

With the record there appears an opinion of the acting general 
counsel of the Veterans’ Bureau wherein it is stated: 


A man inducted during the World War, who was discharged before being 
accepted for service with the military forces of the United States, has always 
been considered a veteran within the meaning of section 201 (1) as construed 
by the Comptroller General June 11, 1923, holding that any man who served 
with the Federal forces during the World War was within the meaning of 
that term. * * * 


The decision to which reference is made, 2 Comp. Gen. 791, defined 
in a general way the meaning of the phrase “veterans of any war” 
but did not consider persons having the status of a rejected draftee or 
other persons in a similar status mentioned in sections 24 and 25 of 
the statute, and there is nothing in the decision which reasonably 
may be interpreted as including persons of this class within the pur- 
view of the term “veterans of any war.” See in this connection 6 
Comp. Gen. 327. 

It is held, therefore, that discharged draftees and others in a 
similar status who never actually served in the military or naval 
forces during any war may not be considered as “ veterans of any 
war ” within the purview of the provisions of the statute authorizing 
payment of burial expenses, and the payment of burial expenses for 
such persons is not authorized if they are not in receipt of or entitled 
to disability compensation or other benefits under the statute author- 
izing burial expenses as incident thereto at time of death. 

The present claim will be allowed in the amount of $100, the 
maximum authorized for a local burial by the controlling statute 
and the contract between the claimant and the Government, for the 
reason that the services were furnished by the contractor in good 
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faith under express authority of the bureau to a person who was 
receiving from the bureau medical, surgical, or hospital treatment. 

Claims hereafter arising should be adjudicated in accordance with 
this decision. 


(A-21759) 


ACCOUNTING—TRUST FUNDS—ROYALTIES AND RENTALS—RED 
RIVER LEASES 


Under the provisions of the public resolution of June 12, 1926, 44 Stat. 740, 
providing for the disposition of funds derived from the south half of 
Red River, Okla., on account of rentals, bonuses, royalties, etc., from lands 
and deposits, royalties are for disposition in accordance with the provi- 
sions of said resolution. Rentals, bonuses, etc., are properly for credit to 
the Indian trust found established under such law, and are to be segre- 
gated and kept apart from the royalties proper in which the State of 
Oklahoma shares in the proportions set forth in the resolution. 


Comptroller General McCarl to the Secretary of the Interior, March 15, 1928: 
I have your letter of February 18, 1928, presenting for decision 
certain questions arising in connection with the disposition of funds 
derived from the leasing of lands and deposits on the south bank 
of Red River, in Oklahoma. 
By public resolution of June 12, 1926, 44 Stat. 740, it was 


provided : 


That the Secretary of the Interior is authorized and directed to set aside 
and administer as a trust fund for the benefit of the enrolled members of the 
Kiowa, Comanche, and Apache Tribes of Indians and their unallotted children 
in Oklahoma that part of any moneys received or to be received under the 
act approved March 4, 1923 (Forty-second Statutes at Large, page 1448), and 
any act thereby adopted or made applicable, derived from the south half of Red 
River, in Oklahoma, which inures to the Federal Government by virtue of 
the decision of the Supreme Court of the United States in the suit of the 
State of Oklahoma versus the State of Texas, which decision was rendered 
May 1, 1922, being the entire amount received from this source, except such 
part as may have been awarded to successful claimants under said act approved 
March 4, 1923 (Forty-second Statutes at Large, page 1448), and except 37% 
per centum of the royalties derived from such source, which shall be paid 
to the State of Oklahoma in lieu of all State and local taxes upon said tribal 
funds and shall be expended by the State in the same manner as if received 
under section 35 of the act approved February 25, 1920 (Forty-first Statutes at 
Large, page 437). ‘ 


In construing this provision of law it was held in decision of 
this office, 6 Comp. Gen. 395, that the term “royalties” as used 
therein in designating the State’s share was intended to relate solely 
to the moneys received as royalties as distinguished from rentals, 
bonuses, or other funds. You now state that in some cases rentals, 
if not bonuses, are inseparable from royalties and, for that reason, 
you submit for consideration the following: 


Section 17 of the mineral leasing act of February 25, 1920, applicable to 
these leases and requiring the “ payment in advance of a rental of not less 
than $1 per acre per annum thereafter during the continuance of the lease, 
the rental paid for any one year to be credited against the royalties as they 
accrue for that year,” is specific in its terms that the rental advanced shall 
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be applied in payment of (“credited against”) royalties, thus surely making 
rentals inseparable from royalties in all cases in which the royalties for the 
year equal or exceed $1.00 for each acre included in the lease. As a matter 
of practice some lessees advance the rental and thereafter let royalties accrue 
until they exceed the rental before making any other payment and then pay only 
what the royalties at the particular time exceed the amount already advanced 
as rental in payment of such royalties, and at the beginning of the next lease 
year the same process is repeated. Other lessees advance the rental charge 
as of the date of the lease, thereafter pay all royalties as they accrue, and 
80 leave the original payment of rental remain to their credit year after year, 
so that at the beginning of any lease year the rental is already paid. In the 
first instance the record would show, in a ten-year period, for example, rental 
payments aggregating $10.00 per acre (all of which is of course applied on cur- 
rent royalty production) and in the second instance, one single payment of 
$1.00 per acre, and current cash payments made of all royalties accruing. 

I respectfully request your consideration of these facts in connection with 
the question as to whether Congress intended the word “royalties” to be con- 
strued in its limited sense or its broader sense, and, if in a limited sense, what 
disposition should be made of “ rentals” in the following cases: 

(1) When rental is paid in advance and there is no production; 

(2) When rental is paid in advance and the royalty is less than the rental; 

(3) When rental is paid in advance and the royalty equals the rental; 

(4) When rental is paid in advance and the royalty exceeds the rental and 
is all paid as royalty, so that the rental advanced in the beginning stands as 
a constant credit and no other rental is required; and 

(5) When rental is paid in advance from year to year and the royalties 
exceed the rental but the amount paid as royalties each year is only the 
amount by which that year’s royalties exceed the amount advanced as rental. 


The act of March 4, 1923, 42 Stat. 1448, authorized the Secretary 
of the Interior to adjust and determine equitable claims of persons 
and corporations claiming interests in lands situated south of the 
medial line of Red River in Oklahoma, and provided that the appli- 
cable provisions of the act of February 25, 1920, 41 Stat. 437, should 
apply to the leases and permits granted, including the provisions of 
sections 35 and 36 of said act relating to the disposition of royalties. 
The last portion of this provision of the act of March 4, 1923, relat- 
ing to the disposition of royalties, has been amended or superseded 
by (1) section 2 of the act of March 4, 1925, 43 Stat. 1302, in which 
the Secretary of the Interior was directed to retain in his custody un- 
til otherwise directed by law the 1214 per cent and other royalties 
received under the act of March 4, 1923, and (2) ‘public resolution 
of June 12, 1926, supra, providing for a complete disposition of all 
funds derived from the south half of Red River in Oklahoma, under 
said act of March 4, 1923, and other acts thereby adopted and made 
applicable. 

Section 17 of the act of February 25, 1920, 41 Stat. 448, provides: 


That all unappropriated deposits of oil or gas situated within the known 
geologic structure of a producing oil or gas field and the unentered lands con- 
taining the same, * * * may be leased by the Secretary of the Interior to 
the highest responsible bidder, * * * such leases to be conditioned upon 
the payment by the lessee of such bonus as may be accepted and of such 
royalty as may be fixed in the lease, which shall not be less than 12% per 
centum in amount or value of the production, and the payment in advance of 
a rental of not less than $1 per acre per annum thereafter during the con- 
tinuance of the lease, the rental paid for any one year to be credited against 
the royalties as they accrue for that year. * * * 
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The rental of not less than $1 per acre provided for in this act is 
in effect an advance payment of royalties, to the extent that royalties 
accrue to the United States as stipulated in the lease, to be later 
adjusted upon the basis of the production each year. There is 
nothing in the act, however, which would indicate that the rentals and 
the royalties should be considered as inseparable except to the extent 
that rental payments are subsequently credited to accrued royalties, 
and there is, therefore, no reason why the provisions should be taken 
as an indication that the word “royalties” as used in the public 
resolution of June 12, 1926, should be construed as including rentals, 
bonuses, etc. The meaning given to the word “royalties” by this 
office in the decision, 6 Comp. Gen. 395, is the ordinary and logical 
meaning of such word, appearing, as it does, in a statute such as 
that discussed in the decision. It will be noted the word “ royalties ” 
does not appear in the first part of the act in which the funds are 
referred to as “any moneys received or to be received.” No reason 
appears why, if it had been the intention of the Congress to set aside 
for the State of Oklahoma 3714 per cent of all funds, the word “ roy- 
alties ” should have been used when an expression broad enough to 
include all funds could have been inserted. The term having been 
used, however, it must be taken as a word of limitation since other 
funds such as bonuses, rentals, etc., were involved in the moneys re- 
ceived or to be received. That the word was given a broader scope 
in decision of this office, 5 Comp. Gen. 585, relating to the same 
funds, is not a controlling factor in the present consideration, there 
being involved in that case the provisions of the act of March 4, 
1925, swpra, which by more general terms directed the retention of 
funds accruing under the act of 1923. It would seem to be clear, 
irrespective of the construction placed upon the term “and other 
royalties,” as used in the act of March 4, 1925, that the more specific 
language used in the public resolution of 1926, and especially the 
necessary distinction to be drawn between the term “any moneys 
received or to be received” and the word “royalties” appearing in 
conjunction therewith in such public resolution, impels the conclu- 
sion that only royalties proper and not rentals, bonuses, etc., were 
intended to be subject to the 3744 per cent payment to the State of 
Oklahoma. 

Answering generally the questions submitted by you, it may be 
stated that the rental paid in advance each year, or its equivalent, 
may be considered as an advance payment of royalties under the 
lease and disposed of temporarily accordingly, but when final ad- 
justment is made at the end of the year the moneys should be 
segregated into rentals or royalties, depending upon the facts in 
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connection with the production, as appearing for the year involved, 
and disposed of as follows: 

1. When rental is paid in advance and there is no production, no 
royalty accrues, and the entire amount should be credited as rental to 
the Indian trust fund. 

2. When rental is paid in advance and the royalty is less than 
the rental, that part of the rental constituting royalties should be 
disposed of as such, placing 3714 per cent thereof to the credit of 
the State fund and the balance, including that part of the rental 
as such, to the Indian trust fund. 

3. When the rental is paid in advance and the royalty equals the 
rental, the entire rental becomes royalty and should be treated and 
disposed of accordingly. 

4. Where the rental is paid in advance and the royalty exceeds 
the rental and is all paid as royalty so that the rental advanced 
in the beginning stands as a constant credit and no other rental is 
required, such credit should be carried forward from year to year 
as rental for each succeeding year, no part thereof becoming royalty 
for disposition as such until actually applied to accrued royalties. 

5. When rental is paid in advance from year to year and royalties 
exceed the rental but the amount paid as royalties each year is 
only the amount by which that year’s royalties exceed the amount 
advanced as rental, the rental each year becomes royalty and the 
funds are for disposition as such by crediting the two trust funds 
involved in the proportions provided for in the public resolution of 
June 12, 1926, supra. 


(A-21123) 
SET-OFF—BANKRUPTCY 


The United States has the right to set off against an amount due a claimant 
any sum the same person, company, or corporation owes to the Govern- 
ment either under the same or other contracts or obligations. The common- 
law right of every creditor to apply the moneys of his debtor in his 
hands in extinguishment of claims due him from the debtor is equally 
applicable to the Government as to individuals. 

The appointment of a trustee in bankruptcy for a corporation which is both 
debtor and creditor of the United States does not affect the right of 
set-off then existing in the Government to the amount of money due the 
corporation necessary to liquidate the indebtedness due the United States. 


Decision by Comptroller General McCarl, March 16, 1928: 

George A. Kearsley, trustee in bankruptcy of the Marine Engineer- 
ing Co., applied December 13, 1927, for review of settlement No. 
089439-T, dated August 3, 1925, wherein the sum of $945.01 out of a 
total of $6,080.78 therein found due to said bankrupt was offset 
against and applied in liquidation of its prior indebtedness to the 
United States in that sum. 
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The trustee of the bankrupt corporation questions the right of the 
United States to apply said $945.01 in liquidation of the indebtedness 
of $945.01 found to be due the Government, as has been done, contend- 
ing that such indebtedness is a claim due the United States Shipping 
Board Emergency Fleet Corporation, a private corporation, and not 
one due the United States, and that the entire amount of $6,080.78 
otherwise found due the Marine Engineering Co. from the United 
States constitutes an asset belonging to the bankrupt’s estate. 

The trustee in bankruptcy of the Marine Engineering Co. requests 
that, the $945.01 involved here be paid to him. 

The indebtedness charged against the Marine Engineering Co. 
resulted from its transactions with the United States Shipping Board 
Emergency Fleet Corporation, in 1918 and 1919, and consists of the 
following items: 

(1) Freight charges on four bronze propeller blades, weighing 15,455 
pounds, shipped from Baltimore. Md., to Boston, Mass., on Apr. 


29, 1918, on the U. 8. steamship Philippines hemtihitbiobem tie brahihateatddrendbis $75. 61 
Cary Gln SOON, OUR CUUINEs 0 UN on rete eemeninte ner 33. 27 










Unpaid balance of freight charges__...___.--_-.-.----------___._- 
(2) Overpayments by operating agents for repairs on United States 
vessels, and subsequently disallowed, as follows: 







Repair i payment Repair. payments 


made 
ating eee: due for services 


Date Vessel 





Feb. 12,1919 | Lake Jessup_____----- 
Feb. 28,1919 | Lake Akkra_____.-_--- 















$8, 126. 35 
847. 28 





$7, 298. 05 
772. 91 


$828. 30 
74. 37 












Overpayments 
IN oa Eiitnaa emai hc didiorute wiceuece 902. 67 


Total indebted- 























The record discloses that the Marine Engineering Co. was ae 
a bankrupt in the District Court of the United States for the District 
of Massachusetts on May 22, 1923, and that George A. Kearsley was 
duly appointed and qualified as the trustee of the estate of said 
bankrupt. 

The $6,080.78 found due the bankrupt by settlement No. 089439-T, 
dated August 3, 1925, represents allowances made by the Commissioner 
of Internal Revenue on certificate of overassessment No, 595542, 
Schedule No. 13460, dated June 1, 1925, on a claim of the Marine 
Engineering Co., for refund of income taxes illegally collected for 
the year 1918, amounting to $5,178.13, and the accrued interest 
thereon, amounting to $902.65. Thus, it appears that the indebted- 
ness of $6,080.78 due the Marine Engineering Co. from the United 
States arose more than four years prior to the date on which said 
6752°—28——37 
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corporation was adjudged a bankrupt, although the allowance of the 
claim therefor was not made until after such date. 

The general rule is that a trustee in bankruptcy takes the property 
of the bankrupt in the same plight and condition and subject to the 
same equities and liens as he finds it in the hands of the person or 
corporation out of whose possession it is taken. A trustee in bank- 
ruptcy can acquire no other, greater, or better interest than the 
bankrupt had in the property at the date he was adjudged a bankrupt. 
The bankruptcy act, in general terms, vests the trustee with title to 
all property which, prior to the filing of the petition, the bankrupt 
could by any means have transferred, or which might have been 
levied upon and sold under judicial process against him. The trustee 
can set up no rights against claims which the bankrupt could not 
have set up and can take no right or title which was extinguished 
before his appointment. The fact that a debtor is adjudged a bank- 
rupt and a trustee appointed to administer his estate does not affect 
a right of set-off then existing. The choses in action pass to the 
trustee subject to the equitable right of set-off then existing, so that a 
debtor of the bankrupt who has such right is not bound to pay what 
he owes and take his chance with other creditors, but is bound to pay 
only the balance. In this connection see 7 Corpus Juris 114; Collier 
on Bankruptcy (5th ed.), p. 554; Brand on Bankruptcy (3d ed.), sec. 
1148; Loveland on Bankruptcy (2d ed.), p. 367; Wewit v. Berlin 
Machine Works, 194 U. 8S. 296; South Pine Co. of Ga. v. Savannah 
Trust Co., 141 Fed. Rep. 808. 

Relative to the contention of the trustee that the $945.01 indebt- 
edness charged against the bankrupt is not a claim of the United 
States, inasmuch as it is a debt due the United States Shipping 
Board Emergency Fleet Corporation, attention is directed to sec- 
tion 4 of the merchant marine act of June 5, 1920, 41 Stat. 988, 
which transferred to the United States Shipping Board all prop- 
erty held by the United States Shipping Board Emergency Fleet 
Corporation, with the exception of vessels in the military or naval 
service of the United States. It has been held that the relations 
between the United States Shipping Board and the United States 
Shipping Board Emergency Fleet Corporation are such that in the 
matter of property held by the Fleet Corporation the ownership is 
that of the United States. 1 Comp. Gen. 279; 2 id. 38. The United 
States Shipping Board Emergency Fleet Corporation has been held 
to be an agency of the Government in the following court cases: 
Southern Bridge Co. v. Fleet Corp., 266 Fed. Rep. 747; Sloan Ship- 
yards Corp. v. Fleet Corp., 268 Fed. Rep. 624; 272 id. 132; Astoria 
Marine Iron Works v. Fleet Corp., 270 Fed. Rep. 685; U.S. S. B. 
Fleet Corp. v. Western U. Tel. Co., decision dated January 3, 
1928, by the Supreme Court of the United States. 
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In the decision of the Supreme Court of the United States in 
the case of U. 8. S. B. Fleet Corp. v. Western U. Tel. Co., supra, 
the facts concerning the organization and activities of the Fleet 
Corporation were reviewed at length, as follows: 


The Fleet Corporation was organized by the United States Shipping Board 
pursuant to specific authority conferred by the act of September 7, 1916, c. 451, 
sec. 11, 39 Stat, 728, 731. The legislation concerning it, its relation to the 
Shipping Board, its character, and the scope of its activities are shown in The 
Lake Monroe, 250 U. 8S, 246; United States v. Strang, 254 U. S. 491; Sloan Ship- 
yards Corporation vy. United States Shipping Board Emergency Fleet Corpora- 
tion, 258 U. 8S. 549; United States v. Walter, 263 U. S. 15; and United States 
ex rel. Skinner & Eddy Corporation v. MeCarl, 275 U. 8S. 1. Besides powers 
conferred upon the Fleet Corporation by the general corporation law of the 
District of Columbia, it was vested by delegation from the President with the 
powers conferred upon him by acts of June 15, 1917, ¢. 29, 40 Stat. 182; April 
22, 1918, c. 62, 40 Stat. 585; and November 4, 1918, c. 201, 40 Stat. 1020, 1022, 
Executive orders No, 2664, July 11, 1917; No. 2888, June 18, 1918; No. 3018, 
December 3, 1918; No. 3145, August 11, 1919. These specific powers and duties 
were transferred to the Shipping Board by merchant marine act, 1920, June 5, 
1920, c. 250, 41 Stat. 988, 

Since the passage of the merchant marine act, 1920, the Fleet Corporation 
has been the agency through which the Shipping Board has performed its 
principal functions. The activities have consisted largely of maintaining and 
liquidating property acquired for the United States during the World War, of 
settling claims arising therefrom, and of operating, or causing to be operated, 
vessels not disposed of. Besides other activities, the Fleet Corporation has 
operated directly and has been interested in the dperation of vessels owned 
by the United States. Some of these Government vessels have been operated 
in competition with American vessels privately owned. But in operating ves- 
sels, as in making sales, the Shipping Board and the Fleet Corporation were 
required by the merchant marine act to proceed with a view to aiding in the 
development of an adequate merchant marine to serve, among other things, “ as 
a naval and military auxiliary in time of war or national emergency, ulti- 
mately to be owned and operated privately by citizens of the United States.” 
These services of the Fleet Corporation were obviously of a public nature. 
It has never done any business or conducted any operation except on behalf 
of the United States, 


This office is unable to view favorably the contention of the trustee 
that the United States is not entitled to assert its right of set-off 
in order to liquidate its $945.01 claim against the debtor, as was 
done, because of the referee’s disallowance on July 1, 1925, of said 
claim. It appears that such disallowance was made for the reason 
that the proof of claim had not been filed against the bankrupt’s 
estate within one year from the date that debtor was adjudged a 
bankrupt, as required by the bankruptey act, based on the referee’s 
determination that such statute of limitation applied inasmuch as 
he considered the claim as one. due to the United States Shipping 
Board Emergency Fleet Corporation instead of one due to the 
United States. The provision of the bankruptcy act limiting the 
time for the proof of the claims of creditors has no application to 
a claim where the ownership of the property involved is adverse. to 
the bankrupt and his estate, and a referee in bankruptcy is without 
jurisdiction to determine such ownership. 7 Corpus Juris, 102; /n 
re Flynn, 126 Fed. Rep. 422; Nauman v. Bradshaw, 193 Fed. Rep. 350; 
Spears v. Frenchton B. R. Co., 213 Fed, Rep. 784. It has been held 
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that a person who is indebted to the bankrupt is entitled, as against 
the trustee, to assert and enforce any set-off or counterclaim which 
he might have asserted and enforced as against the bankrupt, and 
if the claim is such as would be provable against the estate, the fact 
that proof thereof has not been made does not affect his right to 
assert it as a set-off or counterclaim in an action against him by 
the trustee to recover his indebtedness to the bankrupt. See 7 
Corpus Juris, 114, 148; Norfolk & W. Ry. Co. v. Graham, 145 Fed. 
Rep. 809. Where questions of fact are involved relative to the title 
and right of possession of property in the hands of third persons, 
there is no jurisdiction in the bankruptcy court to determine such 
questions, and the right of possession must be tried in a plenary 
action. 7 Corpus Juris, 106-107, and cases therein cited, including 
In re Gill, 190 Fed. Rep. 726; In re Luken, 216 Fed. Rep. 890. In- 
asmuch as the questions as to the ownership or title to the funds 
involved here and the Government’s right of set-off were not before 
the bankruptcy court when the claim of the Government for $945.01 
was disallowed, and, in view of the fact that the merits of the claim 
were not questioned but the disallowance was made solely on account 
of claimant’s failure to file the proof of claim within the year re- 
quired by the bankruptcy act, the right of the United States to apply 
such funds to the extinguishment of its claim against the debtor was 
not affected by said disallowance. 

It appearing that at the time the Marine Engineering Co. was 
adjudged a bankrupt, on May 22, 1923, there was due the United 
States from said corporation an indebtedness of $945.01, and that the 
United States was then indebted to said corporation, on an unliqui- 
dated claim, in the sum of over $5,000 for income taxes illegally col- 
lected, as above set forth, the United States clearly had the right of 
set-off in the matter, it being well settled that the United States has 
the right to set off against an amount due a claimant any sum the 
same person, company, or corporation owes to the Government, 
either under the same or other contracts or obligations. The com- 
mon-law right of every creditor to apply the moneys of his debtor in 
his hands in the extinguishment of claims due him from the debtor 
is equally as applicable to the Government as to individuals. Where 
a claimant is both debtor and creditor to the United States in any 
form, the General Accounting Office, in settling the accounts within 
its jurisdiction, not only has the authority but is required, in the 
proper discharge of its duties, to set off one indebtedness against the 
other, and allow and certify for payment or collection only the 
balance due. See Barry v. United States, 229 U.S. 47-53; Allen et 
al, vy. United States, 17 Wall. 207; Taggart v. United States, 17 Ct. 
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Cls. 322-327; 1 Comp. Gen, 605; 2 id. 479; 3 id. 1006; 4 id. 117, 522, 
858; 6 id. 810; 7 dd. 186. 
Upon review the settlement must be and is sustained. 


(A-19898) 
CHECKS—STOP-PAYMENT ORDERS 


Where, through mistake, a Government check is issued for more than the 
amount legally payable and a stop order is entered against same, the 
matter of settling the claim of a bona fide holder for value is one for the 
General Accounting Office, 


Comptroller General McCarl to the Secretary of the Treasury, March 17, 1928: 

There has been received with reference to letter of this office 
dated September 23, 1927, your letter of January 27, 1928, to the 
effect that it was your opinion a bona fide purchaser for value of a 
Government check, regular on its face, after receipt of notice from 
the head of the office to which the disbursing officer drawing the check 
was attached that the amount of the check was correct, is entitled to 
payment upon presentation to the Treasurer of the United States, 
notwithstanding there has been a mistake made.in drawing the check 
for more than was properly payable. You request decision whether 
a stop order against payment of such a check may be withdrawn. 

The facts giving rise to the controversy appear to be that on June 
2, 1925, the War Department certified the application of Benson 
Rawlings, now deceased, for adjusted compensation to the United 
States Veterans’ Bureau, showing two periods of military service— 
one from October 27, 1917, to February 18, 1918, and one from 
August 1; 1918, to February 12, 1919—whereupon the bureau issued 
compensation certificate No. 2575814, for $643, which was the cor- 
rect amount, based upon the service certified by the War Department. 
The former soldier died February 25, 1927, and adjusted compensa- 
tion certificate was presented to the bureau for payment March 29, 
1927, and for which check No. 10435 was issued May 17, 1927, by the 
disbursing clerk of the bureau in the sum of $643, in favor of the 
beneficiary. 

The next day the bureau received a letter from the War Depart- 
ment dated May 16, 1927, transmitting a corrected service certifi- 
cate showing the soldier’s adjusted compensation should have been 
$150 and not $643. Apparently, upon receipt of this letter, the dis- 
bursing clerk of the bureau requested the Treasurer of the United 
States to stop payment of the check and the notice appears to 
have been received on May 24, 1927, the date on which it was pre- 
sented for payment through regular banking channels. Payment 
was refused and the check returned to the Baltimore branch of the 
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Federal Reserve Bank of Richmond, but this bank appears to be 
unable to recoup from the presenting bank because it in turn could 
not recoup from the payee of the check, who appears to have ex- 
pended the proceeds thereof and is without any substantial property. 
Section 505 of the act of May 19, 1924, 43 Stat. 128, does not au- 
thorize charging the adjusted compensation fund with any sum 
in excess of the amount properly payable to any soldier or beneficiary 
as adjusted compensation nor may any other appropriation be used 
therefor because section 8678, Revised Statutes, provides that: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no others. 


The claim of a bona fide holder for value of the check is one for 
consideration by this office under section 305 of the Budget and 
Accounting Act of June 10, 1921, 42 Stat. 24, the claim against the 
Government being as the holder of the check under the facts stated 
and not a claim for any of the purposes for which the appropriation 
was provided. It is requested that the check and all correspondence 
in the matter between the Treasury Department and the banks, or 
otherwise, be transmitted to this office, together with your recom- 
mendations for settlement as a claim. 


(A-21716) 


APPOINTMENTS, AFFIDAVITS—FOREIGN COMMERCE OFFICERS 


The appointment of commercial attachés, assistant commercial attachés, trade 
commissioners, and assistant trade commissioners, being made by the 
Secretary of Commerce, and their duties specifically prescribed by the act 
of March 3, 1927, 44 Stat. 1394, subject only to supervision by the 
Secretary of Commerce, such appointees are officers who exercise a function 
of Government in their own right and upon their own responsibility 
within the meaning of General Regulation No. 62 and the act of December 
11, 1926, 44 Stat. 918, and must file the affidavit required by that act. 


Comptroller General McCarl to the Secretary of Commerce, March 19, 1928: 

There has been received your letter of February 6, 1928, request- 
ing review of settlement K-18489-C, in which credit was disallowed 
in the accounts of H. M. Hoyt for compensation paid to foreign 
commerce officers who had not exeeuted the affidavit required by the 
act of December 11, 1926, 44 Stat. 918. In your submission atten- 
tion is called to the definition of officer as contained in General 
Regulation No. 62 of this office, and the following statement is 
made: 


Commercial attachés, assistant commercial attachés, trade commissioners, 
and assistant trade commissioners, allocated to certain classes under the 
provisions of the foreign commerce act of March 3, 1927, are appointed by the 
Secretary of Commerce after qualifying through examinations held by the 
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Civil Service Commission and the department in coordination. Such officers 
serve under the direction of the Secretary of Commerce and are responsible 
to him. The act does not vest in them any function of Government nor any 
authority to act as a representative of the Government or upon their own re- 
sponsibility. Congress’ intention in this respect is clearly shown by the 
provisions of paragraph 5b of the act “No officer of the foreign commerce 
service shall be considered as having the character of a public minister.” 

These officers are engaged in observing business conditions—maintaining also 
a close familiarity with other conditions in so far as they affect the trade of 
the country—with the object of promoting the export trade of the United 
States. Such contact as is had with foreign governments and officials is in 
the form of informal negotiations and has no official significance in so far as the 
Government of the United States is concerned, and no action of a foreign- 
commerce officer is binding upon the United States Government. In short, they 
do not represent the Government of the United States but render assistance 
to industry of the United States in general. 

It is not believed, in view of the above explanation, that your office will 
hold that your decision of May 9, 1927, addressed to the Secretary of Stute, 
applies in any way to the Foreign Commerce Service of the United States, as 
created by the act of March 3, 1927. 


The act of March 3, 1927, 44 Stat. 1894, which established the 
Foreign Commerce Service in the Bureau of Foreign and Domestic 
Commerce, Department of Commerce, provides as follows: 


That there is hereby established in the Bureau of Foreign and Domestic 
Commerce of the Department of Commerce, the Foreign Commerce Service 
of the United States * * * consisting of officers to be graded in the fol- 
lowing order and to be known as commercial attachés, assistant commercial 
uttachés, trade commissioners, and assistant trade commissioners. 

Spc. 2. Under the direction of the Secretary of Commerce * * * the 
officers of the Foreign Commerce Service shall— 

(a) Promote the foreign commerce of the United States; 

(b) Investigate and report upon commercial and industrial conditions and 
activities in foreign countries, which may be of interest to the United States; 

(c) Perform such other duties as the Secretary may direct in connection 
with the promotion of the industries, trade, or commerce of the United States; 

(d) Make such inspections of the Foreign Commerce Service, as the Sec- 
retary may direct. 

Sec. 3. (a) The Secretary is authorized to appoint officers of the Foreign 
Commerce Service * * * 

~ * * * % * © 


Sro. 4, (a) Subject to the requirements of the civil service laws and rules, 
the Secretary is authorized to appoint, fix the compensation of, promote, de- 
mote, and separate from the service such clerks and other assistants for 
officers of the Foreign Commerce Service as he may deem necessary. 

(b) When authorized by the Secretary and in accordance with the regu- 
lations of the Civil Service Commission, officers of the Foreign Commerce 
Service may employ in a foreign country, from time to time, fix the compen- 
sation of, and separate from the service such clerical and subclerical assistants 
as may be necessary. 

+ > * > 7” . * 

et Silke Migs 

(b) No officer of the Foreign Commerce Service shall be considered as hay- 
ing the character of a public minister. 


The above act of March 3, 1927, denominates commercial atta- 
chés, assistant commercial attachés, trade commissioners, and assist- 
ant trade commissioners as “ officers” and prescribes the duties which 
they are to perform under the direction of the Secretary of Com- 
merce. The fact that the duty to be performed by such appointees 
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is subject to the direction of the Secretary of Commerce does not 
necessarily establish that they are not public officers who exercise a 
function of government in their own right and upon their own 
responsibility, within the meaning of the definition of officers in 
General Regulation No. 62, as practically every officer of the Gov- 
ernment is subject to more or less supervision. The Foreign Com- 
merce Service act makes a clear distinction between officers and 
other employees of the Foreign Commerce Service, as will be seen 
from a comparison of sections 1 and 4 of the above-quoted act. 
In view of the provisions of said act, it appears beyond question 
that commercial attachés, assistant commercial attachés, trade com- 
missioners, and assistant trade commissioners are officers within 
the purview of the act of December 11, 1926, supra, and must file 
the affidavit required by that act before becoming entitled to com- 
pensation. A~-16787, January 15, January 21, February 2, and 
April 8, 1927; A-21249, March 9, 1928. 
Upon review the settlement must be, and is, sustained. 


(A-21929) 
COMPENSATION—SUSPENSION FROM DUTY 


Where an employee of the Government is suspended from duty and pay pend- 
ing an investigation of charges preferred against him, and the investigation 
culminates in a forced resignation from the public service, the right to 
pay terminates as of the date of suspension regardless of any provision 
in the order of suspension concerning pay during the period of suspension. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

March 19, 1928: 

There has been received your letter dated March 1, 1928, to the 
effect that five physicians of the United States Veterans’ Bureau at 
one of the hospitals were suspended from duty and pay effective 
November 14, 1927, pending action on certain charges preferred 
against them; that such action resulted in the charges being sus- 
tained; and that in lieu of dismissal, they were permitted to resign 
effective November 30, 1927, with notice that “such resignations 
would be accepted with prejudice.” You request decision whether 
they may be paid their salaries during the period they were suspended 
from all duty and pay pending action on the charges and when they 
performed no service for the Government. 

The general rule, which has been applied for many years in cases 
involving the suspension of employees, is that stated in 21 Comp. 
Dec. 478, and 1 Comp. Gen. 42, to the effect that an order suspending 
an employee of the Government from duty pending action on charges 
against him may be so worded as to reserve for subsequent considera- 
tion the rights of the employee to pay during the period of sus- 
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pension if and when the charges are disapproved and the employee 
is restored to duty. The right of an employee to pay during a period 
of suspension does not depend entirely upon the wording of the order 
of suspensioh, a restoration to duty after investigation of the facts 
being a prerequisite in any case to an allowance of pay during such 
period. That is to say, an order of suspension can not, under any 
circumstances, give to a suspended employee a right to pay during 
a period of suspension which culminates in his separation from 
the service without restoration to duty, though the order of suspen- 
sion may preserve to the employee such right as he may have to 
pay, if and when he is cleared of the charges and restored to duty. 
This is the extent of the administrative authority in the matter 
of the right of an employee to pay during a period of suspension. 

The order of suspension in the present cases is quoted by you as 
providing that: 

This suspension measure carries with it the provision that if the charges are 
sustained or not sustained the director may exercise his prerogative with 


reference to withholding salary during the entire period of suspension or any 
part thereof. 


Considering the limitation upon the administrative authority to al- 
low pay during a period of suspension, as hereinbefore indicated, 
it must be held that the legal effect of the provision just quoted was 
to reserve the right, in the discretion of the director, to allow or dis- 
allow pay for all or any part of the period of suspension if the 
charges should be not sustained, it being beyond the scope of the 
director’s authority to allow pay during the period of suspension ip 
cases in which the charges are sustained. 

The fact of the charges being sustained in this instance makes 
the question similar to that considered in Rothschild vy. United States, 
62 Ct. Cls. 297, where the employee was suspended from duty and 
pay for cause, and the court said: 

* * * the plaintiff during the period of his suspension, which was a 
penalty legally imposed upon him, performed no service for the Government, 


and we fail to see why he should now be paid for a period of time when he 
was not doing any work for the Government. 


The observations of the court in the Rothschild case are particu- 
larly applicable to the pay of the physicians in this case for the 
investigation of the charges not only proved the suspensions to have 
been justified but culminated in their forced resignations from the 
public service. It must be held, in accordance with established pre- 
cedents, that for all purposes of pay forced resignations under 
sustained charges are effective from the date of the suspension from 
duty and pay. See 1 Comp. Gen. 42, and decisions therein cited. 
There is no legal or equitable justification for a provision in a suspen- 
sion order purporting to reserve a right to permit the employee to 
receive the pay which would have otherwise accrued when investiga- 
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tion of the charges culminate in a dismissal or forced resignation 
from the public service. 

Accordingly, you are advised that, upon the facts presented, pay 
subsequent to November 14, 1927, is not authorized in either of the 
five cases submitted. 


(A-16889) 


COMPENSATION-—-CONSULAR AGENTS—ACCOUNTING FOR FEES 
COLLECTED 





As the basis of the compensation of consular agents is the fees collected, said 

officers are entitled to one-half of said fees whether they be collected in 
United States money or foreign money equivalent to the amount of said fees 
in United States money, provided said collections do not exceed $2,000 
during any fiscal year. Fees collected in excess of $2,000 should be 
remitted to the Treasury. 







































Comptroller General McCarl to the Secretary of State, March 20, 1928: 


There has been received your letter of February 29, 1928, as 
follows: 


Reference is made to the revised method of accounting established at your 
suggestion by the department in its General Instruction Consular No. 1043, 
of April 20, 1927, and in which no specific provision has been made for the 
method of arriving at conversion rates to be used in computing the compensa- 
tion of consular agents. 

As you understand, consular agents are paid one-half of the fees received at 
their offices up to a maximum sum of $1,000 in any one year, the other half being 
accounted for and paid into the Treasury of the United States. If the total 
amount of fees received at a consular agency during a fiscal year exceeds 
$2,000, such surplus must be remitted in full to the Treasury of the United 
States in addition to the $1,000 due the Government as described above. 

The question arises where the fees are collected in foreign currency as to 
what conversion rate is to be applied in computing the amount of such foreign 
currency which the consular agent will be permitted to retain as his compensa- 
tion. In the department’s view it would seem proper to permit the agent 
to retain exactly one-half of the fees collected in foreign currency, using the 
daily collection rate as a basis for converting foreign currency into United 
States currency. 

Your comment and opinion on this subject will be appreciated. 


The compensation of consular agents is provided for in section 497, 
Consular Regulations, under the authority granted in Executive 
order of June 18, 1925, which section reads as follows: , 


ConsuLaR AcENtTs.—Consular agents are paid by one-half of the fees received 
in their offices, up to a maximum sum of $1,000 in any one year, the other half 
being accounted for and paid into the Treasury of the United States. If the 
total amount of fees received at a consular agency during a fiscal year ex- 
ceeds $2,000, such surplus must be remitted in full to the Treasury of the 
United States in addition to the $1,000 due the Government as prescribed 
above. 


Since the basis of their compensation is the fees collected, said 
officers are entitled to one-half of said fees whether they be collected 
in United States money or foreign money equivalent to the amount 
of said fees in United States money. Therefore, if the fees are col- 
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lected in United States money, the consular agent is entitled to one- 
half of the amount of United States money collected; if the fees are 
collected in foreign money, the amount retained as fees should be 
equal to the amount paid over to the United States. In all cases the 
amount retained by the consular agent as compensation and that 
credited the United States should be equal. It necessarily follows 
that in determining whether the amount retained by the consular 
agent exceeds the amount of $1,000 allowed, the correct procedure is 
to consider all fees as having been paid in United States money. 
That is to say, the agent would be entitled to retain one-half of the 
amount of each fee collected, whether in United States money or 
foreign money, until the fees collected amounted to $2,000. After 
such amount has been collected, the remainder of the fees collected 
should be remitted to the Treasury. 


(A-21569) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—AVERAGE 
PROVISION—TRANSFERS 


Exception (3) to the average provision appearing in annual appropriation acts 
as a restriction on payment of salary rates under the classification act, 
under which an employee may be transferred from one position to another 
position in the same or different grade in the same or different bureau, 
office, or appropriation unit, is for the protection or benefit of the employee 
transferred, and does not authorize an administrative office to make a 
paper transfer and retransfer of an employee solely for the purpose of 
permitting the promotion of other employees in the grade from which 
the transfer was made, which would have caused the proper average to be 
exceeded had the paper transfer not been made. 


Comptroller General McCarl to the Secretary of the Interior, March 22, 1928: 
Under date of March 7, 1928, this office addressed you as folldéws: 


In the audit of accounts of J. B. Callahan, disbursing officer of the Depart- 
ment of the Interior, for the month of July, 1927, the question is presented 
whether the transfer on July 1, 1927, of Park A. Cole from grade CAF-4, salary 
rate of $2,040 per annum, office of the Secretary, to the same grade and 
salary rate, office of the solicitor, which is a different appropriation unit, and 
retransfer on July 16, 1927, back to the same position under the office of the 
Secretary, was an actual transfer or merely on paper, and to permit the 
promotion of other employees on July 1, 1927, in grade CAF -4, office of the 
Secretary, which promotions would have caused the proper average of the 
zrade to be exceeded had the transfer not been set up. 

The pay roll for July, 1927, for the office of the solicitor contains a notation 
opposite the name of Cole that he was detailed to the office of the Secretary 
during the first 15 days of July he was supposed to have been transferred to 
and on the rolls of the office of the solicitor. This would indicate that he was 
not separated from his desk in the office of the Secretary, performing the same 
character of work, and that the transfer was merely a paper formality. If the 
transfer of Cole had not been made from the office of the Secretary, the average 
of the salary rates of all employees in grade CAF-4, office of the Secretary, 
as of July 1, 1927, at the salary rates authorized by the several promotions, 
would have been $1,864.61, or in excess of the average salary rate for the 
grade, $1,860 per annum, 

The pay rolls also disclose a similar operation with respect to the transfer 
on July 1, 1927, of Horace D. De Hart, private secretary to the Assistant Sec 
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retary of the Interior, from grade CAF-7, salary rate of $2,800 per annum, to 
the same grade and salary rate, office of the solicitor, and retransfer July 16, 
1927, back to the same position under the office of the Secretary. There is a 
notation on the pay roll that he was detailed to the office of the Secretary 
during the first 15 days of July he was supposed to have been transferred to and 
on the rolls of the office of the solicitor. 

It is deemed best to bring to your attention what the record seems to 
disclose, and in view of the present uncertainty of the pay rolls, this office 
should be furnished further information respecting the two transfers in 
question and a statement of the views of the department as to the applica- 
tion of the terms of the average provision with particular reference to excep- 
tion (3) in the event that the transfers were, in fact, merely paper formalities. 
Prompt action will be appreciated. 


The second and third paragraphs of your reply of March 10, 1928, 
are as follows: 


The solicitor’s office, while a separate appropriation unit and carried under 
separate headings in the appropriation act, is, because of the nature of its 
work, in closer administrative relation to the Secretary's office than the bureaus 
of the department, and the appropriation for the solicitor’s office bas been 
used whenever in the opinion of the head of the department it was necessary 
for administrative reasons to meet some temporary need of the Secretary’s office, 
and the same is true of the appropriation for the Secretary's office with respect 
to the solicitor’s office. This is a practice of many years standing. Before 
the classification act, when positions were statutory at a fixed salary, employees 
of both offices were considered for promotion to any vacancy in either office, 
without any change in duties, with the result that the transfers so made were 
merely paper transactions. The details resulting were made under the authority 
of the act of May 28, 1896 (sec. 38, Title 5, U. S. Code), which provides that 
the head of a department may, from time to time, alter the distribution among 
the various bureaus and offices of his department. Both offices are covered 
by one pay roll, and one account earrying both offices is set up on the books 
of the disbursing officer and of the Treasury Department. 

Both the disbursing office and the Assistant Secretary’s office, in which Mr. 
Cole and Mr. DeHart are employed, are engaged upon work coming from all 
or many bureaus and offices of the department, including the solicitor’s office, 
and to allow any bureau or office to contribute to the payment for the services 
rendered does not appear to be inconsistent with your decisions of June 30, 
1926 (5 Comp. Gen. 1036), and January 21, 1927 (A-16958), in which it was 
stated in effect that there appears to be no reason why the salary of an 
employee may not be prorated among the different appropriations so as to 
chagge each appropriat'on with the value of the services rendered to the 
bureau for which such appropriation is made. 


The office of the Secretary and the office of the Solicitor of the 
Department of the Interior are separate and distinct appropriation 
units, and the average of the salary rates of employees in each grade 
in each unit must be computed and maintained independently, under 
the requirements of the average provision appearing in the annual 
appropriation acts. This requirement of law may not be defeated 
by any method such as temporary details or transfers of employees 
between two or more appropriation units solely for that purpose. 

You state that the two employees in question are engaged upon 
work coming from all or many of the bureaus or offices of the depart- 
ment, including the solicitor’s office, and cite the decisions of this 
office dated June 30, 1926, 5 Comp. Gen. 1036, and January 21, 1927, 
A-16958, in justification of the temporary transfer and detail of the 
employees as indicated. The first of these decisions involved the 
engineers of the Department of Agriculture performing work for 
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more than one bureau of the department, and the second involved 


_ the employment of a carpenter to perform work for more than one 


bureau under the Treasury Department. There was authorized the 
prorating of the amount of compensation of the employees between 
the appropriations under the different bureaus for which work was 
performed on the basis of the amount of work for each bureau. 
These decisions were not intended to and did not authorize temporary 
transfers and details of employees between the various bureaus or 
offices for which the work was performed, but there was contemplated 
only the prorating of appropriations and the continuous assignment 
of the employee or employees involved to a bureau for administrative 
purposes. Furthermore, there is no analogy between the cases con- 
sidered in said decisions and the cases here under consideration. 
Employees in the head office or administrative office of an executive 
department, such as under the office of the Secretary of the Interior, 
and who handle, in the daily routine, work emanating from the 
various bureaus or offices of the department, are in an entirely differ- 
ent status from the engineer and carpenter considered in the former 
decisions. The salary appropriations under the office of the Secre- 
tary are exclusively available for the salaries. of such employees, and 
there is no authority to pay the compensation of employees under the 
office of the Secretary from appropriations provided for the bureaus 
or offices of the department. 3 Comp. Gen. 82. Any administrative 
practice to the contrary should be discontinued. 

In response to the request of this office for the views of the de- 
partment as to the construction given to exception (3) to the 
average provision as applied to the purported transfer of the em- 
ployees in question, this office was advised—last paragraph of your 
reply of March 10, 1928—as follows: 


Exception (3) to the so-called “average-salary provision” appearing in 
the appropriation act for the current fiscal year provides that the said 
restriction shall not apply so as to require the reduction in salary of any person 
who is transferred from one position to another position in the same or 
different grade in the same or different bureau, office, or other appropriation 
unit. For the purpose of the average provision the position must necessarily 
be considered in the office covered by the appropriation from which paid. It 
is the view*of this department that one of the purposes of that exception was 
to permit administrative transfers from one roll to another within the depart- 
ment without requiring the employee to lose salary. We often find it neces- 
sary to transfer an employee from one roll to another for variqus administra- 
tive reasons, including the conservation of appropriations, and it would be 
manifestly unfair to the employee to have to reduce his salary when those 
administrative changes become necessary. We feel that this exception au- 
thorized the changes referred to. 


If the transfers had, in fact, been bona fide, exception (3) to the 
average provision clearly would have saved the employees from loss 
of salary. But the point this office has raised is whether exception 
(3) of the average provision may be considered as authorizing an 
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administrative office to transfer temporarily employees receiving 
the higher salary rates, out of the grade without loss of salary so as 
to increase the salary rates of the lower paid employees in the grade, 
and then to return such employees to the grade, the apparent purpose 
of the transaction being not to meet an actual need of the service to 
which the transfer is made but to evade the average provision of the 
statute. The pay rolls in the present instance indicate such an ac- 
tion, and the explanation made does not clearly show the transaction 
to be otherwise, nor show the necessity for the two temporary trans- 
fers, details, and retransfers. 

Exception (3) to the average provision permitting the transfer of 
an employee from one position to another position in the same or 
different grade in the same or different bureau, office, or appropria- 
tion unit without loss of salary, was intended for the protection or 
benefit of the employee transferred, but was not intended as a means 
to enable the administrative offices to transfer and retransfer em- 
ployees between different bureaus, offices or appropriation units for 
the sole purpose of evading the restrictions of the average provision. 

While such a practice is primarily the responsibility of the admin- 
istrative office, this office will not hereafter recognize such paper 
transfers in the audit of accounts of personnel payments, but will 
disallow the excess over the proper average for the grade which will 
require a readjustment in the salary rates in order that the proper 
average be not exceeded. As long as the average provision appears 
in the annual appropriation acts, it will be expected that the ad- 
ministrative offices will endeavor to comply with the spirit and intent 
of the statutory restrictions thus made on personnel payments in the 
District of Columbia, and will not resort to such means as would 
appear to have been used in these cases to evade the restrictions. 

In view of the time that has elapsed, and the evident misconstruc- 
tion of the spirit and intent of the average provision, there will not 
now be required any adjustment in the salary rates in the two cases 
herein considered. 


(A-21991) 
PRINTING AND BINDING—LITHOGRAPHED POSTERS 


Lithographed posters which are not prepared especially for the service order- 
ing them but are published for distribution generally to all subscribers to 
an efficiency poster service are not printing within the meaning of the 
act of March 1, 1919, 40 Stat. 1270, and should not be charged to the 
printing and binding appropriation nor ordered through the Public Printer. 


Comptroller General McCarl to the Chief of the Bureau of Efficiency, March 
22, 1928: 


There has been received your letter of March 6, 1928, as follows: 


We are considering subscribing to the lithographed poster service of Mather 
and Company, but before doing so would like to know whether the cost of 
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these posters ean be charged to the appropriation for printing and binding. 
If subscribed for, they would, of course, be ordered through the Public Printer. 

These posters come in lots of 78 for weekly posting in a conspicuous place 
for the encouragement of the employees and for the purpose of reducing waste, 
carelessness, mistakes, and the like. 


Your submission does not contain a sufficient description of the 
posters and the manner in which they are prepared, or their connec- 
tion with the efficiency of your employees, to enable this office to 
render other than a general decision upon what it conceives to be 
the question involved. The preparation and printing of litho- 
graphed posters upon requisition prescribing the contents thereof 
would constitute printing, and, under the act of March 1, 1919, 40 
Stat. 1270, such posters would have to be procured from the Gov- 
ernment Printing Office and charged to the printing and binding 
appropriation. 9 Comp. Dec. 666; 11 id. 120. It is understood, 
however, that the posters for which you desire to subscribe are not 
prepared upon any specifications submitted by your bureau but are 
posters prepared for distribution generally to all subscribers so 
that what is purchased is not a printing service but the completed 
product. Under such circumstances the posters would not constitute 
printing within the meaning of the printing and binding act of 
March 1, 1919, supra, and they could not, therefore, be ordered 
through the Government Printing Office and their cost would not be 
chargeable to the printing and binding appropriation of your office. 
14 Comp. Dee, 47; 18 id. 642. 


(A-21909) 


SUBSISTENCE, PER DIEM—CIVILIAN EMPLOYEES TRAVELING ON 
ARMY TRANSPORTS 


There is nothing is par. 47 or elsewhere in the Standardized Government 
Travel Regulations which precludes payment of a per diem in lieu of 
subsistence to civilian employees while traveling on official business on 
an Army transport under orders specifically authorizing payment of a 
per diem. 


Decision by Comptroller General McCarl, March 24, 1928: 

There has been presented to this office for consideration and settle- 
ment the claim of A. H. Conner, superintendent of prisons, for 
$73.50 per diem in lieu of subsistence at the rate of $6 per diem for 
time spent on an Army transport going from San Francisco to 
Honolulu and return on official business in August and September, 
1927. 

Travel order of July 26, 1927, under which the travel in question 
was performed, provided as follows: 


Your necessary expenses of travel and a per diem of $6.00 in lieu of actual 
subsistence will be allowed, payable from the appropriation “ Inspection of 
Prisons and Prisoners.” 
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On the original expense voucher submitted by claimant for this 
trip the amount of the per diem for time spent on the Army trans- 
port was deducted by the administrative office, apparently under 2 
Comp. Gen. 46, and 4 id. 896, which decisions considered the ques- 
tion of reimbursement for subsistence expenses on Army transports, 
and the administrative office has referred the present claim for the 
amount thus deducted to this office for direct settlement. 

The first of the two decisions under which the administrative office 
apparently acted was rendered under departmental regulations then 
in force prior to July 1, 1926, the effective date of the subsistence 
expense act of 1926, and the promulgation of the Standardized Gov- 
ernment Travel Regulations. The second of said decisions was ren- 
dered with reference to special laws applicable to officers of the mili- 
tary, naval, and similar forces. For these reasons the two deci- 
sions are not applicable in the present case. 

The Standardized Government Travel Regulations do not ex- 
pressly cover travel of civilian employees on Army transports. 
Travel on vessels generally is covered by paragraph 47, which pro- 
vides as follows: 


On vessels where the price of passage includes meals, or at points where 
subsistence in kind is furnished by the Government, only actual expenditures 
for other subsistence expenses, as authorized herein, will be allowed, except 
when per diem in lieu of subsistence is authorized. (Gratuities to Government 
employees will not be allowed.) 


Analyzing this paragraph it seems reasonably clear that the pur- 
pose of the restriction was to prevent a possible double payment for 
meals once in the price of the passage and once in the form of reim- 
bursement to the traveler. It will be noted that the restriction is not 
applicable where “ per diem in lieu of subsistence is authorized.” 

Furthermore, meals are not furnished free to civilian employees 
while traveling on Army transports, but they are required to pay the 
approximate cost of same. The claimant in this case so reports. 
Hence, the restriction in the above-quoted regulation did not apply 
(1) because the traveler did not receive meals in kind free of charge 
on the Army transport and (2) because his travel order specifically 
authorized payment of a per diem in lieu of subsistence. No other 
provision of the regulations would preclude payment of the per diem 
while traveling on an Army transport. 

Accordingly, the claim will be allowed. 
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(A-19366) 
RETIREMENT DEDUCTIONS—SET-OFF—POSTAL SERVICE 


Payment to the Post Office Department of an amount to the credit of a former 
postal employee in the civil retirement fund for loss sustained by the 
Government as indemnity paid for a lost registered letter is not authorized, 
where it is shown that the employee was not responsible for the loss unless 
he did in fact steal the letter from the custody of another employee, and 
there is no direct evidence that he did, a jury having acquitted him of 
the charge in a criminal proceeding. 


Comptroller General McCarl to the Secretary of the Interior, March 26, 1928: 

Consideration has been given to your letter of July 27, 1927, re- 
questing decision whether $50 of the sum of $242.41 to the credit of 
Frank H. Brownyard, former railway postal clerk, in the civil retire- 
ment fund, may be paid to the Post Office Department to cover an 
indemnity of $50 paid in the following-described case : 


Case No. 88791-—A, covering registered package No. 65, mailed January 6, 
1925, at Buffalo, N. Y., by the Federal Reserve Branch Bank, addressed to the 
Pavilion Banking Co., Pavilion, N. Y., containing $1,500.00 in currency. Claim 


of Delanoy, Kipp & Swan was approved for $50.00 on journal dated August 8, 
1925. 


The claim of the Post Office Department is based on administra- 
tive findings that the former employee stole*the registered package 
from the post-office window of another employee. The former em- 
ployee is contesting the claim of the Post Office Department and has 
made application for the return of the entire amount to his credit 
in the retirement fund, reciting the fact that he was tried and 
acquitted of the crime. 

The established rule has been that when the administrative office 
concerned has made out a prima facie case under which an employee 
is found liable or responsible for losses sustained by the Government 
the burden is then on the employee to present facts to overcome the 
prima facie case thus made out. But such a case is not made out 
when the loss or shortage is based solely on circumstantial evidence 
of theft of funds or mail where nothing has been presented to show 
that the accused ever had the custody of, or was responsible for said 
funds or mail, and the accused has been tried by a jury and acquitted 
of the charge. 

The facts developed in this case by the post-office inspectors as 
contained in their reports tended to show the guilt of the former 
employee in question, but on the basis of this same circumstantial 
evidence he was acquitted by a jury. The theft was alleged to have 
occurred by the substitution of a dummy registered letter for the one 
stolen from a post-office window of another postal employee at a 
time when the stolen registered letter was presumed to have been in 
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the custody of the other employee. As Brownyard was in no way 
responsible for. the Government’s loss in this instance unless he did, 
in fact, steal the letter which was in the custody of another, and as 
he has been acquitted by a jury of the charge of such theft, there 
would appear to be no authority to deduct any portion of the amount 
to his credit in the civil retirement fund for payment to the Post 
Office Department to cover the amount paid as indemnity on the lost 
registered package. 

Accordingly, you are authorized to pay the full amount to his 
credit in the civil retirement fund to the former employee, in the 
absence of other objections, 


(A-20955) 
PENSION CHECKS 


Where a check for pension due an incompetent pensioner for whom a guardian 
had been previously appointed is issued in favor of the pensioner and 
eanceled beceuse payable to the guardian only upon the execution of 
a voucher, and the pensioner dies before a new check is issued, the unpaid 
pension does not become a part of the estate of the deceased and is not 
payable to the administrator. Claims by persons, if any, entitled thereto 
as accrued pension should be presented to the Commissioner of Pensions. 


Decision by Comptroller General McCarl, March 26, 1928: 

There is for consideration by this office the claim of David W. Mc- 
Intyre, administrator of the estate of Adelia L. McIntyre, for all of 
the pension due said Adelia L. McIntyre previous to the 4th of 
July, 1927, the pensioner having died July 28, 1927. 

It appears from the record that check No. 7028609-AA for $30 
issued July 4, 1927, for pension due Adelia L. McIntyre for the 
period June 4 to July 3, 1927. On June 15, 1927, prior to the issu- 
ance of this check, a guardian had been appointed for*the pensioner 
on account of her incompetency. The check was returned to the 
Pension Office by the guardian and was canceled by that office, and 
no other checks have been issued for this pension. 

Sections 4764 and 4767, Revised Statutes, required the payment 
of all pensions to be made upon vouchers. Section 4766, Revised 
Statutes, authorizes the payment of pensions of persons laboring 
under legal disabilities to be made to guardians of such persons in 
the manner prescribed in the statuté. The act of March 2, 1895, 
28 Stat. 964, provided that pensions accrued to the date of the death 
of a pensioner shall not be considered part of the assets of the estate 
of the deceased but shall inure to the sole benefit of the widow or 
children under 16 years of age at the date of the pensioner’s death. 
Section 3, act of August 17, 1912, 37 Stat. 312, authorized the pay- 
ment of pensions by checks without vouchers “except in the case 
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of any pensioner in which the law authorizes the pension to be paid 
to some person other than the pensioner, or in which the Secretary 
of the Interior may consider a voucher necessary for the protection 
of the Government,” and further provided that checks returned 
because of the death or remarriage of the pensioner shall be canceled. 
The acts of May 1, 1926, and July 3, 1926, 44 Stat. 383 and 807, both 
provide that— 


* * * the issue of a check in payment of a pension for which the execution 
and submission of a voucher was not required shall constitute payment in the 
event of the death of the pensioner on or after the last day of the period 
covered by such check, and it shall not be canceled but shall become an asset 
of the estate of the deceased pensioner. 


As a guardian for the pensioner had been appointed in this case 
before the issuance of the check, its issuance in the name of the 
pensioner and without a voucher was unauthorized as it properly 
could have been issued only in the name of the guardian and upon a 
voucher executed in accordance with the requirements of sections 
4764 and 4767, Revised Statutes. Before the execution of the 
voucher the pensioner had died and as the acts of May 1, 1926, and 
July 3, 1926, supra, are applicable only in the case of pension checks 
properly issued without vouchers, the accrued pension in this case 
did not become a part of the estate of the deceased but maintained its 
status as accrued pension and the payment thereof to the adminis- 


trator is not authorized. A-5055, October 6, 1924. 

Such claim as there may be in this case is for presentation by the 
person or persons, if any, entitled to the accrued pension and is for 
consideration by the Commissioner of Pensions under the laws 
relating to the payment of accrued pensions. 


(A-21636) 


CONTRACTS—LIQUIDATED DAMAGES—DELAYS CAUSED BY SUB- 
CONTRACTORS—WAIVERS OF LIQUIDATED DAMAGES 


Under a contract providing for the deduction of liquidated damages for delays 
in completion of the contract work except for delays due to certain speci- 
fied causes, the contractor is not entitled to an extension in the contract 
time for delays due to changes in drawings made by a subcontractor at 
the suggestion of the engineer for the purpose merely of assisting the 
contractor and to enable the contractor to reduce the cost of certain exca- 
vation work. 

In the absence of statutory authority therefor a provision in a contract pur- 
porting to authorize the engineer to waive liquidated damages when no 
actual damages are certified as being caused the United States, is void 
and may not be recognized as authority for waiving liquidated damages. 


Decision by Comptroller General McCarl, March 27, 1928: 
There is for consideration the claim of Bert L. Perry (Inc.) for 
an unpaid balance of $11,657.38, under contract I-1-ind-490, dated 
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September 22, 1926, with the Commissioner of Indian Affairs, cov- 
ering the construction of 20 miles of transmission line from Hayden 
to Coolidge Dam, Ariz., as per plans and specifications attached 
thereto, the question involved in the matter being whether full pay- 
ment of the balance may be made without deduction of any liqui- 
dated damages for delay in completing the contract work. 

Under the terms of the agreement work was to be commenced 
within 2 days after date of notification of approval of the contract 
by the Secretary of the Interior, and to be completed within 90 days 
after receipt of contract from the Secretary of the Interior. The 
contract was approved by the Secretary of the Interior on Septem- 
ber 27, 1926, and an approved copy of the contract was received by 
the contractor on October 4, 1926, thus fixing January 2, 1927, as 
the date when the work under the contract should have been com- 
pleted, but such work was not completed and accepted until February 
17, 1927, or after a delay of 46 days. 

The causes of delay for which the contractor claims an extension 
of the contract time are that the steel subcontractor was delayed in 
the fabrication of steel towers through instructions claimed to have 
been issued by the assistant engineer to make changes in the footings 
of steel towers; that loss of time resulted by reason of delays on the 
part of a subcontractor for hauling and placing of the steel] towers; 
and that delay was caused by inclement weather. As a further 
reason why liquidated damages should not be deducted it is claimed 
that the United States sustained no actual damages by reason of the 
delay in completing the work covered by the contract. Of the delay 
causes thus specified, 30 days are claimed to have been due to the 
first mentioned cause and 20 days to the other causes mentioned. 

In Article 5 of the contract it is provided that time shall be con- 
sidered of the essence of the agreement and that in case of failure 
uf the parties of the second part [the contractor] to complete the 
contract within the time specified, the parties of the second part 
agree to pay to the United States as liquidated damages the sum of 
$100 for each and every day the parties of the second part shall 
delay in the completion of the contract, said delay not being the fault 
of the United States. It is further provided that: 


* * * If the parties of the second part shall by strikes, epidemics, local 
or State quarantine restrictions, or by abnormal violence of the elements, be 
actually prevented from completing the work or delivering the materials at the 
time agreed upon and such delay is without contributory negligence on his or 
their part, such additional time may, with the prior sanction of the Commis- 
sioner of Indian Affairs and the Secretary of the Interior, be allowed him or 
them, in writing, for such completion as, in the judgment of the party of the 
first part, or his successor, shall be just and reasonable; but such allowance 
or extension shall in no way affect the rights or obligations of the parties 
under this contract, but the same shall subsist and be enforceable precisely as 
if the new date for such commencement or completion had been the date 
originally agreed upon. 
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It is provided in paragraph 46 of the specifications that: 


* * * The damages that may result from any delay in the completion 
of the work by the time agreed upon will be difficult, if not impossible, of 
ascertainment. If the work is not completed on or before the date fixed 
for its completion by the terms of this contract or the date arrived at by 
the extension of time that may be allowed under the terms of this contract, 
the contractor shall pay to the United States as fixed, agreed, and liquidated 
damages the sum of one hundred dollars ($100.00) for each calendar day’s 
delay until the work is satisfactorily completed or until such time as the 
United States may reasonably procure the completion of the work by another 
contractor or complete the work itself. * * * 


Relative to the 30 days’ delay claimed to have been caused through 
alleged instructions from authorized agents of the Government to 
make changes in the tower footings, the steel subcontractor asserts 
that it was anxious to begin work immediately after word was re- 
ceived from the contractor that the contract had been awarded to it, 
but was advised to defer action, as changes were contemplated; that 
the changes were ordered by Assistant Engineer Rose and information 
secured on October 8, 1926, which enabled it to proceed with the 
drawings; that detailed drawings were completed by November 8, 
1926; and that fabrication was immediately started. 

In explanation of the alleged changes the acting chief engineer 
stated in a report on the matter that the changes were in the nature 
of helpful suggestions aimed to assist the contractor and that it was 
encumbent upon the contractor to investigate the proposals and to 
consider same in the light of the time element involved, and ex- 
pressed the view that the contractor’s failure to do so would not 
relieve him in respect to the time limit of the contract, and that 
under the circumstances it was not believed the late arrival of the 
steel towers could be attributed to changes in the requirements on 
the part of the Government, it being evident from the correspondence 
that the entire matter of the changes in the length of tower footings 
was informal and entirely optional with the contractor and does not 
justify a claim for time extension. The assistant chief engineer 
also stated that the changes in the steel tower design were intended 
purely for the sake of assisting the contractor in respect to footing 
excavations and that with standard 5-foot extensions, several hundred 
yards more excavation would have been necessary than with the use 
of the 214 footing extensions covered by the suggested changes. 

The contractor’s request for an extension of the contract time by 
reason of delays in delivery of the steel towers appears to have 
been made under paragraphs 15 and 41 of the specifications. In 
paragraph 15 of the specifications it is provided that: 


* * * If the contractor, on account of conditions developing during the 
progress of the work, finds it impracticable to comply strictly with these 
specifications and applies in writing for a modification of requirements or of 
methods of work, such changes may be authorized by the engineer if not 
detrimental to the work and if without additional cost to the United States. 
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and in paragraph 41 it is provided that: 


* * * For any unavoidable delay in the completion of the work not the 


result of the fault or negligence of the contractor, arising from specific orders 
of the engineer to stop work, or by the performance of extra work ordered 
by the engineer, or by the failure of the United States to provide material 
or necessary instructions for carrying on the work, or from causes beyond the 
control of the contractor, to be determined by the engineer, which causes 
shall include, but shall not be restricted to, acts of God, the United States, 
the public enemy, common carriers, fires, epidemics, quarantine restrictions, 
or strikes, wherever any of these causes of delay occur, there shall be allowed 
such extension of time for completion as may be found by the engineer to 
be equivalent to the delay or delays so occasioned; * * * that delay 
on the part of a subcontractor shall not entitle the contractor to an extension 
of time unless such delay arises from a cause herein specified and could not 
have been avoided by the contractor. No delay shall be charged against the 
contractor where the engineer certifies that such delay has caused no damage 
to the United States. The extension of time provided in this paragraph 
may be allowed or such certification may be made at any time before final 
payment, but not thereafter. 


From the facts as reported in this matter, the delay in the fabri- 
cation of the steel towers appears to have been due to suggestions 
made by the engineer merely for the purpose of assisting the con- 
tractor and with the idea of enabling the contractor to reduce 
expenses in connection with excavating for the towers. The sug- 
gested changes were not directed in writing to be made nor were 
they such changes as the centractor was obligated, under the spe: i- 
cations, to make, but the making of which appears to have been 
entirely optional with the contractor. The steel subcontractor, not 
having been directed to make the changes as a contract requirement, 
as authorized by paragraph 12 of the specifications, but having 
rather been ef the nature of changes in the methods of doing the 
contract work as contemplated by paragraph 15 of the specifications, 
the delay complained of was not a delay for which the contractor, 
under the terms and conditions of the contract and specifications, 
is entitled to an extension in the contract time, and liquidated dam- 
ages are, therefore, properly deductible by reason of the delay due to 
that cause. 

As to the 20 days’ delay in completing the contract alleged to have 
been due to delay on the part of a subcontractor for hauling and 
placing of the steel towers, and to inclement weather, the assistant 
chief engineer reported that there was lack of diligence on the part 
of the subcontractor who undertook to do the greater part of the 
packing, and the report indicates that some delay was caused by 
inclement weather. However, there are no provisions in the contract 
or specifications under which the performance of the contract work 
could be excused for delay caused by subcontractors except when the 
delay so caused was due to such causes as are specified in the contract 
as excusing the contractor. There having been no findings of fact 
made by the administrative authorities that the delay caused by the 
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subcontractor for hauling and placing of the steel towers was due to 
any cause for which the contractor could be excused from perform- 
ance of the contract, or that there were any abnormal weather condi- 
tions prevailing at the time the delay is alleged to have occurred by 
reason of inclement weather so as to bring the matter of delay due to 
those causes within the contract provision excusing delay on account 
thereof, there are no legal grounds upon which the contract time can 
be extended by reason of delay caused by a subcontractor or by in- 
clement weather. Accordingly, liquidated damages are for deduction 
during the period the contract work is claimed to have been delayed 
by such causes. 5 Comp. Gen. 595. 

With respect to the provision in the specification purporting to 
authorize the waiving of liquidated damages for delay in completing 
the contract work upon the certification by the engineer that such 
delay caused no actual damage to the United States, it has repeatedly 
been held by the accounting officers and the courts that under a 
liquidated damage clause in a contract the United States is not 
required to show actual damages. 19 Comp. Dec. 278; 26 id. 424; 2 
Comp. Gen. 322; Pacific Hardware Company v. The United States, 
49 Ct. Cls. 327; United States v. Bethlehem Steel Company, 205 U.S. 
105. And that under a contract providing for the deduction of 
liquidated damages, no officer of the Government has any authority to 
waive the vested rights of the United States with respect to the de- 
duction of liquidated damages unless specifically authorized by law 
to do so, it also having been held that the fact that no damage was 
suffered by the United States is not material. 11 Comp. Dec. 113; 3 
Comp. Gen. 643, 696; 4 id. 578; 5 id. 750. It has been so held in cases 
in which the contract contained a provision similar to the one relied 
upon in this case. 5 Comp. Gen. 363; id. 750; and decision of July 
97, 1926, A-15125. 

A liquidated damage is a part of the consideration paid for by the 
Government under the contract and in the absence of any law author- 
izing the Secretary of the Interior or any officials of the Interior 
Department to waive liquidated damages, under the decisions re- 
ferred to, the provision in the specifications attempting to confer 
authority on the engineer to waive liquidated damages if and when 
the engineer should certify no actual damage had been caused the 
United States by reason of the delay in completion of the contract 
work is to be viewed as practically permitting the liquidated damage 
clause to be enforced or not at the administrative will, with loss ac- 
cordingly to the Government of part of the consideration paid, and 
is null and void and may not be recognized for the purpose of author- 
izing the payment of the balance due under the contract without 
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the deduction of liquidated damages for unauthorized delay in com- 
pletion of the contract. 

Payment of the voucher submitted will be made in the amount 
stated, less a deduction of $4,600 to cover liquidated damages for 46 
days’ delay in completing the work called for by the contract. 


(A-21844) 


ENVELOPES—NATIONAL HOME FOR DISABLED VOLUNTEER 
SOLDIERS 





The act of January 12, 1895, 28 Stat. 624, as amended by the act of June 26, 
1906, 34 Stat. 476, requiring all envelopes for Government departments, 
independent establishments, and services under their control to be con- 
tracted for through the Post Office Department is applicable to the pur- 
chase of envelopes by the National Home for Disabled Volunteer Soldiers. 


Comptroller General McCarl to the general treasurer of the National Home 
for Disabled Volunteer Soldiers, March 27, 1928: 


There has been received in reply to letter of February 3, 1928, 
from this office, with respect to the contract between the National 
Home for Disabled Volunteer Soldiers and the Whitaker Paper 
Company for the furnishing of envelopes, your indorsement of 
February 14, 1928, as follows: 


1. Envelopes. Until the above commun‘cation was received this office had 
no knowledge of the amendatory act of June 26, 1906 (34 Stat. 476). It had 
a copy of section 96 of the act of January 12, 1895 (28 Stat. 624), as printed 
in the Supplement to the Revised Statutes. The provisions of such act did not 
cover independent establishments of the Government. 

2. In view of the fact that the former practice of the National Home has 
been continued without question for more than twenty years after the passage 
of the amendatory act of 1906, it is requested that the contracts and payments 
for the current fiscal year be allowed. 

8. It may be added that the procurement of envelopes through the office 
of the Postmaster General will be of assistance to the National Home, insuring 
uniformity and the proper quality of paper. 

4. Further information is requested as to whether the provisions of law 
referred to apply to envelopes other than those used for official correspondence— 
such us filing envelopes used for keeping the papers of the members, and not 
used for transmission through the mails. 


The act of March 3, 1887, 24 Stat. 539, provides that “all of the 
expenditures of the said home, including the expenses of the board 
of managers, shall be made subject to the general laws governing the 
disbursement of public moneys, so far as the same can be made 
applicable thereto.” 

The act of January 12, 1895, 28 Stat. 624, as amended by the act 
of June 26, 1906, 34 Stat. 476, provides: 


* * * the Postmaster General shall contract * * * for all envelopes, 
stamped or otherwise, designed for sale to the public, or for use by the Post 
Office Department, the Postal Service, and other executive departments, and 
all Government bureaus and establishments, and the branches of the service 
coming under their jurisdiction, and may contract for them to be plain or With 
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such printed matter as may be prescribed by the department making requi- 
sition therefor: * * * 


As the appropriations of your institution are specifically made 
subject to the general laws governing the disbursement of public 
moneys, it follows that the act of January 12, 1895, as amended, is 
applicable to the procurement of envelopes by your institution. 20 
Comp. Dec. 34; A-7727, March 21, 1925. The act of January 12, 
1895, as amended, supra, is not limited to envelopes such as are gen- 
erally used for transmission through the mails but applies to en- 
velopes of all kinds and sizes. A~-15999, November 20, 1926. The 
Postmaster General issues a schedule each fiscal year of the various 
kinds of envelopes contracted for and said schedule provides that if 
envelopes of other sizes, styles, and quality are needed, the purchas- 
ing officer of the Post Office Department will obtain bids therefor. 

In view of the long-continued practice followed by your institution 
of purchasing envelopes without knowledge of the act of January 12, 
1895, as amended by the act of June 26, 1906, credit will be allowed 
for payments for such purchases under contracts made prior to April 
1, 1928, but as the requirements of the statute are mandatory, this 
office can not sanction the continuance of such practice for the re- 
mainder of the fiscal year as requested by you. 3 Comp. Gen. 945. 

The act of June 7, 1924, 43 Stat. 592, provides: 


The Public Printer is hereby authorized to procure * * * and furnish 
on requisition paper and envelopes (not including envelopes printed in the 
course of manufacture) in common use by two or more departments, estab- 
lishments, or services of the Government in the District of Columbia, * * * 


paper and envelopes so furnished by the Public Printer shall not be procured in 
any other manner thereafter. 


So far as envelopes desired for use in the District of Columbia are 
concerned, this act supersedes the act of January 12, 1895, as amended 
by the act of June 26, 1906, except as to envelopes printed in the 
course of manufacture. A-—8168, March 9, 1925. However, it has no 
upplication to field services or institutions outside of the District of 
Columbia and is not, therefore, applicable to your institution. See 
4 Comp. Gen. 96; id. 352. 


(A-21896) 


CONSULAR FEES—DISPOSITION OF ESTATES OF AMERICAN 
CITIZENS DYING ABROAD 


The correct method of computing fees in cases where a consular officer takes 
over the estate of an American citizen dying abroad is that such fees 
should be based on the inventory provided by law subject to any deprecia- 
tion or increase or other increment accruing after inventory and on any 
difference between the appraised value and the selling price of any effects 
sold by the consular officer as authorized by law, 
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Comptroller General McCarl to the Secretary of State, March 27, 1928: 


There has been received your letter of October 3, 1927, file 
FA-365-113, submitting for decision the question as to the proper 
amount of fees to be collected by consuls in making final disposition 
of estates of American citizens dying abroad, particular reference 
being had to the case of Cornelia Ripley, who died in Florence, 
Italy, on Nevember 14, 1926, on whose estate a fee of $20 was col- 
lected by the American consul. You state that there appears to be 
a lack of uniformity in determining the basis upon which the fees 
should be charged in connection with such estates; that is, whether 
the fee should be assessed upon the appraised value of such estate 
when it comes into the possession of the consul, or upon its value at 
the time of its delivery to the legal representatives of the deceased, 
or, if no claimant appears, upon its value when it is forwarded to 
this office to be held in trust for the legal claimant. 

Section 1709, Revised Statutes, stipulates that it shall be the 
duty of consuls and vice consuls, where the laws of the country 
permit: 


First. To take possession of the personal estate left by any citizen of the 
United States, other than seamen belonging to any vessel, who shall die within 
their consulate, leaving there no legal representative, partner in trade, or trus- 
tee by him appointed to take care of his effects. 

Second. To inventory the same with the assistance of two merchants of the 
United States, or, for want of them, of any others at their choice. 

Third. To collect the debts due the deceased in the country where he died, 
and pay the debts due from his estate which he shall have there contracted. 

Fourth. To sell at auction, after reasonable public notice, such part of the 
estate as shall be of a perishable nature, and such further part, if any, as shall 
be necessary for the payment of his debts, and, at the expiration of one 
year from his decease, the residue. 

Fifth. To transmit the balance of the estate to the Treasury of the United 
States, to be holden in trust for the legal claimant; except that if at any 
time before such transmission the legal representative of the deceased shall 
appear and demand his effects in their hands they shall deliver them up, being 
paid their fees, and shall cease their proceedings. 


The fees to be charged by consuls for their services rendered under 
this statute were fixed by the President in the tariff of United 


States consular fees, as amended on June 4, 1920, section 12 of which 
reads as follows: 


For taking into possession the personal estate of any citizen who shall die 
within the limits of a consulate, inventorying, selling, and finally settling and 
preparing or transmitting, according to law, the balance due thereon, $2 for 
each $100 of value or fraction thereof. If part of such estate shall be delivered 
over before final settlement $1 for each $100 of value or fraction thereof to 
be charged on the part so delivered over as is not in money, and $2 for 
each $100 of value or fraction thereof on the gross amount of the residue. If 
among the effects of the deceased are found certificates of foreign stock, 
loans, or other property, $1 for each $100 of value or fraction thereof on the 
amount thereof. No charge will be made for placing the official seal upon the 
personal property or effects of such deceased citizen, or for breaking or 
removing the seals. 
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The correct method of computing fees in cases where a consular 
officer takes over the estate of an American citizen dying abroad is 
that such fees should be based on the inventory provided by law 
subject to any depreciation or increase or other increment accruing 
after inventory and on any difference between the appraised value 
and the selling price of any effects sold by the consular officer as 
authorized by law. 

In the case submitted by you it appears that the appraised value 
of the decedent’s property when received by the consul was $1,334.90, 
consisting of: 


Money Estimated value 
Italian lire, at 15,909.60 $716. 65 
United States currency . 00 


Baggage, wearing apparel, and miscellaneous items___-___.____________ 194. 
Jewelry 123. 75 
, 334. 90 
It also appears that during the period between the receipt of the 
effects of the deceased by the consul and the delivery of said effects 
by the consul to her personal representative, that part of the estate 
consisting of money increased through the accrual of interest on said 
money and enhancement of the value of the lire in the sum of $119.67, 
making the value of the estate at the time of delivery to said personal 
representative as follows: 


Personal effects, including jewelry, etc $318, 25 
1, 136. 32 


Therefore the proper fee to be collected was at $1 per $100, or frac- 
tion thereof on $318.25, $4, and at $2 per $100, or fraction thereof, 
on $1,136.32, $24; total, $28, or $8 more than was collected. The 
consular agent should be requested to remit this amount to the Treas- 
ury immediately. 


(A-14247) - 


CONTRACTS—INCREASED COSTS—EXTRA WORK CAUSED BY 
DESTRUCTION OF UNCOMPLETED WORK 


Where separate contracts were entered into for the various kinds of work neces- 
sary to the complete construction of a group of Government buildings, for 
stipulated prices as therein stated, and during the progress of the work 
thereon one of the uncompleted buildings was wrecked and practically 
destroyed by an explosion, not the fault of the Government, the Government 
is entitled to have such building reconstructed and completed in accordance 
with the provisions of the contracts therefor without any additional com- 
pensation to the contractors for the extra labor and materials necessary 
to complete the wrecked building. 
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Decision by Comptroller General McCarl, March 28, 1928: 


The North Pacific Construction Co. applied January 14, 1928, for 
review of settlement No. 0125966 (1), dated January 12, 1928, dis- 
allowing its claim for $30,887.14 in addition to the contract price 
under its contract No. 1483-V. B., dated December 31, 1924, for the 
“ general construction ” work on the group of buildings comprising 
the United States Veterans’ Hospital No. 104, located at San Fer- 
nando, Calif., to cover costs and expenses alleged to have been in- 
curred in the restoration and rebuilding of the Women’s General 
Medical Building, designated as No. 6 of the hospital group of 
buildings, which said building was wrecked and practically de- 
stroyed by an explosion while in process of construction. 

It appears that there were 10 separate contracts entered into with 
various construction contractors for stipulated portions of the work 
required by the specifications for constructing and completing the 
numerous buildings, etc., comprising the United States Veterans’ 
Hospital No. 104, at San Fernando, Calif., as follows: 








Work contracted for Contractor Contract price 








1. General construction_-_---- North Pacific Construction Co--_| $755, 900. 00 


2. Plumbing, water distribu- | John M. Eustace___..__------- 111, 962. 00 
tion, sewerage and gas 
iping. 
eating system__.....---- T. E. Thomas Plumbing & Heat- 58, 221. 00 
ing Co. 
4. Electrical construction, | Gans Bros. (Inc.)........----- 55, 730. 00 
clinical laboratory build- 
ing No. 2. 
6. Pea house. 2c. .<-2-- North Pacific Construction Co-_- 4, 960. 00 
ON tii cele ating aie Thomas Harvey Co___._--.----. (1) 
7. Steel water tank.________- Llewellyn Iron Works__-_----~-- 4, 990. 00 
8. Automatic telephene equip- — Electric Manufacturing 4, 902. 87 
ment. 0. 
9. Refrigerator plant_----__-- Vulcan Iron Works___..._____- 19, 900. 00 
10. Elevators._........-..--- Otis Elevator Co__.......____- 16, 295. 00 








! Record does not show amount. 


On December 14, 1925, while said Veterans’ Hospital No, 104 was 
in process of construction, an explosion occurred in an unexcavated 
portion of the basement of building No. 6, the Women’s General 
Medical Building, which building had almost reached completion, 
resulting in the practical destruction thereof. A board of inquiry 
was appointed by the Director of the United States Veterans’ 
Bureau to determine the responsibility for the explosion which 
wrecked said partially completed building No. 6, and after investi- 
gation the board found that the explosion was caused by a plumber 
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who, in the lighting of a match, ignited a mixture of natural gas and 
air which had accumulated in the unexcavated portion of the basement 
of said building. The board further found that there was negligence 
on the part of the plumbing contractor and the gas company by 
reason of which said building No. 6 was destroyed when almost 
completed. 

Of the 10 contractors engaged in the work necessary to complete 
and finish said Veterans’ Hospital No. 104, it appears that only 4 
were engaged in the work of constructing and equipping said build- 
ing No. 6. These 4 contractors were required to restore and rebuild 
the wrecked building No. 6 in accordance with the provisions of their 
respective contracts for the work thereon. 

All of the buildings comprising the group of said Veterans’ Hos- 
pital No. 104 were completed and accepted as of January 4, 1926, 
excepting said building No. 6, which had to be restored and rebuilt, 
and it was completed and accepted as of May 5, 1927. 

By contract No. 1483-V. B., dated December 31, 1924, the North 
Pacific Construction Co. obligated itself to furnish within the time 
stipulated “ all necessary labor and material required to construct and 
finish complete all work of ‘ general construction’ at United States 
Veterans’ Hospital, San Fernando, Calif., as contemplated by Item I, 
subdivisions ‘(a),’‘(b),’ ‘(c),’ ‘(d),’ ‘(e),’ and ‘(g)’ of the contractor’s 
proposal, dated December 10, 1924,” in strict accordance with the 
specification therefor attached to and made a part of the contract, for 
the specified sum of $755,900. The “general construction” work 
covered by said contract, as shown by the contractor’s proposal, con- 
sisted of furnishing all required labor, equipment, and material neces- 
sary to construct and finish complete the group of buildings compris- 
ing the United States Veterans’ Hospital No. 104 at San Fernando, 
Calif., as follows: 1 semiambulant building, No. 1; 1 infirmary, No. 2; 
1 men’s ambulant building, No. 3; 1 administration building, No. 4; 
1 women’s tuberculosis building, No. 5; 1 women’s general medical 
building, No. 6; garage, No. 8; storehouse, No. 9; laundry, No. 10; 
attendants’ quarters, No. 11; nurses’ quarters, No. 12; junior officers’ 
quarters, Nos. 13 and 15; senior officers’ quarters, No. 17; medical 
officer in charge quarters, No. 18; septic tank and house, No. 21; and 
sprinkling filter, ete. To guarantee the faithful performance of the 
contract a performance bond in the sum of $380,000, payable to the 
United States was executed by contractor, North Pacific Construction 
Co., as principal, and by the Fidelity & Deposit Co. of Maryland, a 
corporation, as surety. There were some changes in the work, as it 
progressed, not contemplated by the involved contract, which were 
authorized by written orders therefor designated as Changes “A” to 
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“ J,” inclusive, by which the compensation to be paid the contractor 
was increased $1,410.83 by Changes “ B,” “ C,” “D,” “ E,” “F,” “G,” 
“H,” and “I,” and was decreased $1,235 by Changes “A” and “J.” 
By reason of such changes in the “ general construction ” work the 
compensation to be paid to contractor therefor was increased to the 
total sum of $756,075.83. On settlement with the contractor the sum 
of $1,658.02 was deducted from the contract price of the work on 
account of liquidated damages accrued to the United States resulting 
from contractor’s unexcused delay of 91 days in completion of said 
building No. 6. The record discloses that the contractor has been 
paid the full contract price provided for the work contracted for, 
amounting to $754,417.81. 

Contractor contends that inasmuch as it was in no manner respon- 
sible for the explosion that wrecked the building No. 6 while in proc- 
ess of construction the work required to restore and reconstruct said 
building was extra work not covered by its contract, for which it is 
entitled to reimbursement in the sum of $30,887.14. 

The contract involved here provided : 


Articte III. * * * All work when finished shall be delivered in a complete 
and perfect state. * * *. 

Articte XIII. * * * The contractor shall, without expense to the Govern- 
ment, * * * be responsible for all damages to persons or property which may 
occur in connection with the prosecution of the work, and shall be responsible 
for the proper care and protection of all materials delivered and work performed 
by him until the completion and final acceptance of same. 

ArTicLe XXI. ADJUSTMENT OF CLAIMS AND DisputTes.—Dxcept as otherwise 
specifically provided in this contract, all claims, doubts, and disputes shall 
be decided by the contracting officer and the contractor shall promptly proceed 
with the work under such decision. 

The decision of the contracting officer shall be final and conclusive except as 
to the element of time and the financial consideration involved, and, unless 
within twenty days after such decision the contractor applies in writing to 
the head of the department or independent establishment concerned for a 
review of the decision as to the elements of time and financial consideration 
involved, the decision of the contracting officer shall also be final and conclusive 
as to the questions involved in these elements. 

The head of the department or independent establishment shall promptly 
render his decision in writing. He may, however, before rendering his decision, 
refer questions raised upon review to either the board of contracts and adjust- 
ments of the department or independent establishment for which the work is 
being done or to the interdepartmental Board of Contracts and Adjustments 
for report and recommendation thereon. His decision, when rendered, shall 
be final and conclusive and carried out by the parties as within the contem- 
plation of this contract, unless within thirty days after such decision the 
contractor shall bring suit or give written notice to the head of the department 
or independent establishment of his intention to bring suit in court to determine 
his legal rights involved in such decision. 

Articte XXIII. PAYMEeNtTs To ConTrActor.—As the work progresses, parti:! 
payments will be made at the end of each calendar month, or as soon thereafter 
as practicable. 


* * 





* o 








* 
All material and work covered by partial payments made shall thereupon 


become the sole property of the Government, but this provision shall not be 
construed as relieving the contractor from the sole responsib.lity for the care 




















DECISIONS OF THE COMPTROLLER GENERAL 607 


and protection of materials and work upon which payments have been made, 
nor as a waiver of the right of the Government to require the fulfillment 
of all of the terms of this contract. Upon completion and acceptance of all 
work required hereunder, the balance of the full contract price, including 
retained percentages less authorized reductions, will be paid upon the presen- 
tation of a properly executed and duly certified voucher therefor, after the 
contractor shall have furnished the Government with a release, if required, 
containing such terms and conditions as may be prescribed by the contracting 
officer, of all claims against the Government arising under or by virtue of this 
contract, other than such claims as may be specifically excepted from the 
operation of the release in stated amounts to be set forth in the release. 


It appears that after the accident of December 14, 1925, which 
wrecked and partially destroyed the uncompleted building No. 6 
of the said hospital group, the contractor objected to reconstructing 
it under the contract, and the matter was by the contracting officer 
submitted to the Director of the Veterans’ Bureau for determination, 
who finally determined that the contractor must reconstruct the 
wrecked building in accordance with its contract. Notice was given 
to the North Pacific Construction Co, on July 16, 1926, to reconstruct 
said building No. 6 under its contract. The work of reconstruction 
thereon not being started, the North Pacific Construction Co. was 
notified on October 30, 1926, that unless active operations toward the 
reconstruction to completion of said building No. 6 were begun 
within the time therein specified, in accordance with its contract 
therefor, the Veterans’ Bureau would advertise and relet the contract 
for the construction and completion of said building in accordance 
with the terms of the contract. Complying with such demand the 
North Pacific Construction Co. started the work of reconstruction of 
the building No. 6 on November 10, 1926, notifying the Director of 
the Veterans’ Bureau that said building was being finished under 
protest and that suit would be subsequently entered in the Court of 
Claims against the United States for recovery of the cost of recon- 
struction thereof, in addition to the contract price for the work 
under its contract. 

The facts involved, together with the law applicable thereto under 
the requirements of the contracts, were set forth in the decision of 
this office dated July 12, 1926, 6 Comp. Gen. 24, when consideration 
was given to the question of payments of balances alleged to be due 
claimant and other contractors under their respective contracts in 
connection with the construction of the United States Veterans’ 
Hospital No. 104. In said decision it was stated: 


Inasmuch as the contracts provide for the construction of an entire group 
of buildings, finished and complete, for a stipulated, fixed compensation to each 
contractor for the entire work required to be performed by it, each contract 
must be considered as entire and not divisible. Where a contract is for a work 
as a whole, as appears to be the case here, it will not be rendered divisible by 
the fact that the compensation is payable in installments as the work pro- 
gresses, as where payments are made periodically on an estimate of the amount 
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of work done, or as the work reaches certain stages of completion. 
Corpus Juris 713. 

In the instant case the claimant contractors have wholly failed to construct 
one of the buildings of the group contracted for and to perform the labor and 
furnish the materials required for its completion. When almost completed the 
structure was practically destroyed by an explosion. The contractors appar- 
ently have taken no steps to construct or reconstruct the building in accordance 
with the contracts, but continued to disregard their contractual obligations 
relative thereto. The default of said contractors appears to be complete as to 
the destroyed building and upon the facts submitted such default can not be 
deemed to have resulted from anything done or omitted by the Government. 
Nor did the Government receive anything of value from contractors or as a 
result of their work on said building. The general rule, that a contract for the 
complete construction of a building for an entire price, payable in installments 
as the work progresses, is an entire contract, and that a willful refusal by the 
contractor to complete the building entitles the owner to a return of the install- 
ments paid, has been declared by the State courts in a number of cases cited in 
United States v. United States Fidelity 4 Guaranty Company, 236 U. 8S. 512. 
Where, as appears to be the case here, the builder does not substantially per- 
form the contract, he is not entitled to the compensation payable under the 
terms of the contract on completion of the work. Freedly vy. Wilson, 136 Fed. 
Rep. 586; Simonds v. Pearce, 31 Fed. Rep. 137. A contractor is not entitled to 
compensation for his loss by the destruction of his work before completion. 
See 11 Comp. Dec. 93, and the court decisions therein cited. 

The work provided for in the contracts involved here was clearly at the risk 
ef contractors until completed and final acceptance thereof by the Government. 
The completion of the buildings comprising the group of said Veterans’ Hos- 
pital No. 104, with the exception of said partially completed building No. 6. 
is not a completion of the contracts as agreed and does not authorize the pay- 
ment to the contractors of the stipulated contract price for the completed work. 

The established rule is that the parties to a contract are bound to perform it 
according to its terms where they are sui juris, where the contract violates no 
rule of law or public policy, and where no fraud or imposition has been prac- 
ticed, notwithstanding the contract may operate harshly or unjustly on one of 
the parties. 13 Corpus Juris 627. 

The record discloses that the contract value of the work remaining uncom- 
pleted under the respective contracts of claimant contractors amounts to 
$64,884, as follows: 


See 9 


| 
Estimated value | Estimated value | Tots! estimated 















contract value of 
Contractor eres | monk uncom: | Stork and mate 
explosion explosion building No. 6 
| 
North Pacific Construction Co___-__- | $54, 761. 00 $347.00 | $55, 108. 00 
John M. Bustace........-.-.-.-..-- | 3, 894. 88 129, 12 4, 024. 00 
T. E. Thomas Plumbing & Heating | 
Gown lect) spredee ed bs don niu | 8, 201. 60 133. 40 3, 335. 00 
Se OE ER Do 5. os wecccnuh caveg 2, 392. 83 24.17 2, 417. 00 





64, 884. 00 












Thus, it appears that each of the four claimant contractors had not completed 
their work on suid building No. 6 when it was destroyed by the explosion. 

The Government is entitled to have building No. 6 constructed and completed 
in accordance with the original plans and specifications attached to the contracts 
as a part thereof before any further or final payments are made under the 
four contracts here involved. 

The United States Veterans’ Bureau should call upon the respective con- 
tractors and fheir sureties to reconstruct building No. 6 to completion, as pro- 
vided by their contracts, and, if they refuse, then said bureau should advertise 
for bids, and award contracts for the construction and completion of said build- 
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ing in strict accordance with the original plans and specifications therefor, the 
cost thereof to be charged to the four original contractors, respectively. 
Pending the completion of all the work contemplated by each of the contracts 
here involved, or a satisfactory adjustment with reference thereto, no further 
payments to the contractors are authorized thereunder. 
The question as to the liability for the accident resulting in the practical 


destruction of building No. 6 would appear to be for adjustment among the 
contractors. 


In decision of this office dated October 16, 1926, relative to the 
involved contract, wherein the decision of July 12, 1926, supra, was 
reconsidered at the contractor’s request, it was stated: 


The attorneys for the contractors, North Pacific Construction Company, have 
filed a brief in its behalf contending: (1) That its contract is a divisible con- 
tract and not an entire contract and that the Government should pay the bal- 
ance of the retained percentages growing out of the work already performed and 
accepted, leaving only the balance required to replace the uncompleted building 
No. 6; (2) that the title to the destroyed building No. 6 vested in the Govern- 
ment to the extent of the progress payments made thereon, and, therefore, that 
the contractor should not be called upon to reconstruct it or to refund any 
part of the progress payments made therefor and that the retained percentages 
still unpaid should be paid to the extent of the work already performed; and 
(3) that as the responsibility for the damage arising in connection with the 
destruction of the partially constructed building No. 6 was determined by the 
board of inquiry appointed by the Director of the United States Veterans’ 
Bureau to have resulted from the negligence of the plumbing contractor, the 
Government should call upon him and his surety to pay the cost of reconstruc- 
tion of said building, and in default thereof to defray the cost of such recon- 
struction from the retained moneys due said plumbing contractor and the 
proceeds of his construction bond. 

Concerning the contractor’s contention (1) it must be held that inasmuch 
as the contract provided for certain work in the construction of an entire 
group of buildings comprising the United States Veterans’ Hospital No. 104 
for a stipulated fixed compensation for the entire work required to be per- 
formed by the contractor, said contract must be considered as entire and not 
divisible. Such a contract is not rendered divisible or severable by the fact 
that the compensation is payable in installments as the work progresses. 
Green v. Hanson, 89 Wis. 597; Grossman vy. Benn, 32 N. J. Eq. 43; Quigley 
v. DeHaas, 82 Pa. St. 267; Brorton v. Nelson, 103 Ga. 327; First Nat'l Bank 
v. Mtichell, 93 N. Y. 8S. 231; Wehrung v. Denham, 42 Ore. 386. See also 
McGowan v. United States, 35 Ct. Cls. 606; Fidelity Trust Co. v. American 
Surety Co., 175 Fed. 200. ° 

Contention (2) would appear also to be answered by the answer to conten- 
tion (1), supra, and the authorities cited in support of said answer are equally 
applicable here. In addition thereto see United States v. United States Fidelity 
é& Guaranty Company, 236 U. 8S. 512; Freedly v. Wilson, 136 Fed. Rep. 586; 
Simonds v. Pierce, 31 Fed. Rep. 137; also 11 Comp. Dec. 93, and the court 
decisions therein cited. 

Concerning contractor’s contention (3) it may.be said that the question as 
to the liability for the accident resulting in the practical destruction of build- 
ing No. 6 while under construction would appear to be for adjustment among 
the contractors interested therein; and, regardless of the cause of the ex- 
plosion or who among them is responsible in damages therefor or of how 
such damages may ultimately be adjusted, the interests of the United States 
under the contracts must be protected by withholding further payments on the 
contracts involved until building No. 6 is completed in accordance with the 
provisions of the contracts therefor, or until a satisfactory adjustment is 
made with reference thereto. 


In view of the provisions of the contract and the facts disclosed 
by the record, this office can not agree with the contentions of claim- 
6752°—28-——-89 
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ant, as set forth in its attorneys’ briefs, that there was no liability 
on the North Pacific Construction Co., under involved contract, for 
the restoration and reconstruction of said wrecked building No. 6; 
that the destruction of said building was brought about by the acts 
of the Government inspector in permitting the gas to be turned on 
and in failing to see that it was turned off, which acts were the direct 
cause of the damages; that the claimant was hindered and prevented 
by the Government in the performance of its contract, which caused 
the additional expenditure of $30,887.14 in excess of the contract 
price to complete the work contracted for; that the Government 
breached the contract in failing to compel the restoration of the 
“wrecked building No, 6 to be made by the plumbing contractor, who 
with an outside gas company was held by the contracting officer 
to be responsible for the explosion ‘that wrecked the building. The 
evidence does not sustain the claimant’s contentions. 

The general rule is that when a person by his contract charges 
himself with an obligation possible to be performed he must perform 
it, unless its performance is rendered impossible by the act of God, 
by the law, or by the other party, it being the rule that in case the 
party desires to be excused from performance in the event of con- 
tingencies arising it is his duty to provide therefor in his contract, 
Hence performance is not excused by unforeseen difficulties, by 
unusual or unexpected expense, by danger, by inevitable accident, etc. 
Nor is performance excused by the fact that the contract turns out 
to be hard and improvident, or even foolish, or less profitable, or 
unexpectedly burdensome. See 13 Corpus Juris 635 and cases, which 
include Dermott v. Jones, 2 Wall. 1; The Harriman case, 9 Wall. 
161; Smoots case, 15 Wall. 36; Carnegie Steel Co. v. United States, 
240 U.S. 156; Penn Bridge Co. v. Kershaw County, 226 Fed. Rep. 
728; and Lima Locomotive & C. Co. v. Nat. Steel Castings Co., 155 
Fed. Rep. 77. 

Where the contract contains an express stipulation as to the 
amount of compensation, such stipulation is conclusive on the par- 
ties, and measures the amount of recovery for performance. 3 Comp. 
Gen. 51, and citations there given including Brawley v. United States, 
96 U. S. 168; Simpson v. United States, 172 U. 8. 379; and Inter- 
national Contracting Co. vy. Lamont, 155 U. 8. 310. 

The work provided for in the contract involved here was clearly 
at the risk of the contractor until completed and finally accepted. 
The contractor is not entitled to compensation for his loss by the 
destruction of his work before completion. 11 Comp. Dec. 93, and 
court decisions therein cited, to wit: Adams v. Nichols, 19 Pick. 275; 
School District vy. Danchy, 25 Conn. 530; Thompkins vy. Dudley, 25 
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N. Y. 272; Stees v. Leonard, 20 Minn. 448; and School Trustees v. 
Bennett, 27 Ducher, N. J. 513. 

It appearing that the United States has received only what the 
contract provided it should receive thereunder, and that it has made 
full payment to the contractor of the contract price therefor, as 
agreed, there is no legal liability for any additional payments be- 
cause of the work involved. 

Upon review the settlement must be and is sustained. 


(A-21923) 


NATIONAL GUARD—AVAILABILITY OF APPROPRIATIONS FOR 
REPAIRING EQUIPMENT 


The provision in the appropriation for “arms, uniforms, equipment, and so 
forth, for field service, National Guard” for “repair” of articles of 
equipage and military stores, having apparently been inserted in lieu of 
and to supplant the provision previously made in the appropriation for 
“arming, equipping, and training the National Guard” for making repairs 
to Federal property issued to the National Guard, is considered as being 
sufficiently specific to meet the requirements of section 5 of the act of July 
16, 1914, 38 Stat. 508, prohibiting the expenditure of appropriated funds 
for the repair of motor-propelled passenger-carrying vehicles, unless the 
same is authorized by law. 


Decision by Comptroller General McCarl, March 28, 1928: 

Lieut. Col. J. H. Spengler, United States property and disbursing 
officer, Florida National Guard, requested February 15, 1928, review 
of that portion of settlement No. K-21085-W, dated January 31, 
1928, wherein there was disallowed credit for the amount of $32.85 
paid on voucher 743 of his accounts for the month of June, 1927, to 
the Jacksonville Electric Garage Co., for a storage battery for use in 
a Cadillac car that was issued to the National Guard of that State by 
the Secretary of War under the authority contained in the act of 
June 5, 1920, 41 Stat. 973, and similar laws subsequently enacted. 

Payment of the amount in question was made from the appropria- 
tion for “arms, uniform, equipment, etc., for field service, National 
Guard,” for the fiscal year 1927, and credit for the payment was dis- 
allowed on the ground that the car for which the battery was pur- 
chased was apparently a motor-propelled passenger-carrying car for 
the repair of which there appeared to be no specific provision in the 
appropriation charged. 

The basis of law for the disallowance is section 5 of the act of 
July 16, 1914, 38 Stat. 508, in which it is provided that no appropria- 
tion made in that or any other act shall be available for the purchase 
of any motor-propelled or horse-drawn passenger-carrying vehicle 
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for the service of any of the executive departments or other Govern- 
ment establishments, or any branch of the Government service, unless 
specific authority is given therefor, and that— 


* * * After the close of the fiscal year nineteen hundred and fifteen there 
shall not be expended out of any appropriation made by Congress any sum for 
purchase, maintenance, repair, or operation of motor-propelled or horse-drawn 
passenger-carrying vehicles for any branch of the public service of the United 
States unless the same is specifically authorized by law. * * 


The appropriation for “arms, uniforms, equipment, and so forth, 
for field service, National Guard ” for the fiscal year 1927, as made 
by the act of April 15, 1926, 44 Stat. 282, and from which the pay- 
ment here in question was made, reads in part as follows: 


To procure by purchase or manufacture and issue from time to time to the 
National Guard, upon requisition of the governors of the several States and 
Territories, or the commanding general, National Guard of the District of 
Columbia, such military equipment and stores of all k’nds and a reserve supply 
thereof as are necessary to arm, uniform, and equip for field service the 
National Guard of the several States, Territories, and the District of Columbia, 
and to repair such of the aforementioned articles of equipage and military 
stores as are or may become damaged when, under regulations prescribed by 
the Secretary of War, such repair may be determined to be an economical 
measure and as necessary for their proper preservation and use. * * 


The appropriation acts beginning with that for the fiscal year 1921 
to and including that for the fiscal year 1928, making appropriation 
for “arms, uniforms, equipment, and so forth, for field service, Na- 
tional Guard,” have each contained similarly worded provisions di- 
recting the Secretary of War to issue, without charge against militia 
appropriations, from supplies or reserve stores and materials on hand 
and purchased for the Army such articles of clothing and equipment 
and field artillery, engineer and signal material, and ammunition 
as may be needed by the National Guard organized under the act of 
June 3, 1916, as amended by the act of June 4, 1920, and the Cadillac 
car here in question, and for which the battery was purchased, is 
stated as being one of six Government-owned passenger-carrying 
motor-propelled vehicles that were left over from the late war and 
which must be kept in repair as part of the authorized equipment for 
use in the event of a mobilization of the National Guard. 

That there has been, is, and will be a necessity for the making of 
repairs to Federally owned equipment, issued by the Secretary of 
War to the National Guard of the different States, is apparent. In 
decision A. D. 7688 of May 23, 1923, it was held that it must be 
presumed to be the intent that the provision in the appropriation for 
arms, uniforms, equipment, and so forth, for the field service of the 
National Guard for the fiscal year 1923, requiring the Secretary of 
War to issue to the National Guard certain specified surplus or re- 
serve materials, that the National Guard should receive or obtain 
during that fiscal year only such arms, field artillery, engineer and 
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signal material as could be issued to it from surplus or reserve stores 
of the Army, and that spare parts, batteries, etc., were embraced with- 
in the term “ field artillery, engineer and signal material” and that no 
part of the appropriation could be used for their purchase, it being 
held also that if any equipment theretofore issued to the National 
Guard by the Secretary of War was in need of repair, including re- 
placement of parts, such might be furnished from any unexpended 
balance of the appropriation for the preceding fiscal year for repairs 
to Federal property issued to the National Guard. 

The above decision was rendered at a time when the appropriation 
for arming, equipping, and training the National Guard for the fis- 
cal years 1922, 1923, and 1924 carried a provision “for repair of 
Federal property issued to the National Guard,” and during which 
time no provision was made in the appropriation for “arms, uni- 
forms, equipment, and so forth, for field service, National Guard,” for 
the “repair” of damaged articles of equipage and military stores, 


the procurement or purchase of which was authorized in that appro- 
priation. However, in the first-mentioned appropriation for subse- 
quent fiscal years the provision for repairing Federally owned prop- 
erty that had been issued to the National Guard was eliminated, and 
there appeared in the latter appropriation a provision for “ repair ” 


of damaged equipage, etc. 

In view, therefore, of the provision in the appropriation for which 
payment was made in this case authorizing the “ repair ” of articles 
of equipage or military stores becoming damaged, and which was 
apparently inserted in said appropriation to replace a more specific 
provision in the appropriation for arming, equipping, and training 
the National Guard, the authorization thus made is considered as 
being sufficient to meet the requirements of section 5 of the act of 
July 16, 1914, supra, prohibiting the repair of motor-propelled pas- 
senger-carrying vehicles unless the same is authorized by law. 

Upon review, credit for the payment for the battery purchased as 
the replacement of a worn-out battery will now be allowed if other- 
wise correct and proper. 


(A-22009) 
ACCOUNTING—APPROPRIATION FOR FREEDMEN’S HOSPITAL 


Freedmen’s Hospital being an activity under the jurisdiction of the Interior 
Department, funds appropriated for the hospital payable one-half from 
Federal funds and one-half from funds of the District of Columbia are for 
disbursement by the disbursing clerk of the Interior Department, until 
otherwise provided for by adequate legislation, and are to be accounted for 
in accordance with the instructions contained in General Accounting Office 
Regulations No. 18 of February 5, 1923. 
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Comptroller General McCarl to the Secretary of the Interior, March 28, 1928: 


I have your submission of March 9, 1928, requesting to be advised 
as to the method of procedure by which may be paid the District of 
Columbia portion of the appropriation made for the Freedmen’s 
Hospital by the act of March 7, 1928, 45 Stat. 243. 

The appropriation provides: 


For officers and employees and compensation for all other professional and 
other services that may be required and expressly approved by the Secretary 
of the Interior, $142,000; for subsistence, fuel, and light, clothing, to include 
white-duck suits and white-canvas shoes for the use of internes, and rubber 
surgical gloves, bedding, forage, medicine, medical and surgical supplies, surgi- 
cal instruments, electric lights, repairs, replacement of X-ray apparatus, fur- 
niture, motor-propelled ambulance, including not exceeding $200 for the pur- 
chase of books, periodicals, and newspapers for which payments may be made 
in advance, and not to exceed $1,000 for the instruction of pupil nurses, and 
other absolutely necessary expenses, $80,500; for an addition to, and remodel- 
ing of, the nurses’ home, including necessary equipment, $150,000; for remodel- 
ing and enlarging power plant, including necessary equipment, $52,000; for 
remodeling and enlarging dining room and kitchen, including necessary equip- 
ment, $32,000; for enlarging employees’ quarters, $8,000; for installation of new 
elevators, $10,000; in all, $252,000, including cost of advertising for proposals, 
preparation of plans, and supervision of work; to be immediately available. In 
all, for Freedmen’s Hospital, $474,500, of which amount one-half shall be 
chargeable to the District of Columbia and paid in like manner as other appro- 
priations of the District of Columbia are paid. 


The amount of $252,000 made immediately available by the act 
has been set up on the books of this office and of the Treasury De- 
partment as an appropriation under the Interior Department being 
contained in the appropriation act for that department. See also 
act of June 23, 1874, 18 Stat. 223. A transfer appropriation warrant 
has also been issued placing the funds in question on ledgers per- 
taining solely to the District of Columbia in accordance with para- 
graph 5, General Accounting Office Regulations No. 18 of February 
5, 1923, 2 Comp. Gen. 834. 

While the act provides that the one-half chargeable to the District 
of Columbia shall be “ paid in like manner as other appropriations 
of the District of Columbia are paid,” no attempt was made therein 
to place the activity—Freedmen’s Hospital—under the jurisdiction 
of the District of Columbia authorities. That the appropriation 
might be considered as a step in that direction would appear from a 
discussion of the appropriation on the floor of the House January 12, 
1928 (Congressional Record, 70th Cong., Ist session, page 1446, e¢ 
seg.), but until more definite statutory direction has been enacted 
the hospital must be considered, as heretofore, under the jurisdiction 
of the Secretary of the Interior, regardless of the fact that the Dis- 
trict of Columbia may contribute to its support, maintenance, and 
operation. 
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Accordingly, you are advised that the disbursing of funds under 
the appropriation hereinbefore quoted should be made by the dis- 
bursing officer of your department, and in accordance with the 
instructions in General Accounting Office Regulations No. 18, supra. 
See in this connection 4 Comp. Gen. 867, and decision to the Secre- 
tary of the Treasury of July 26, 1923, A. D. 7777. 


(A-21414) 


PAY—LEAVE OF ABSENCE—ARMY OFFICER IN AN EXCESS LEAVE 
STATUS 


Under section 1265, Revised Statutes, an officer of the Army absent on excess 
leave for a period of two years is not entitled to full pay for 30 days 
during each year of absence from duty, but is only entitled to half pay for 
the period of absence with leave from the date he passed into an excess- 
leave status. 


Decision by Comptroller General McCarl, March 29, 1928: 

There is for consideration a payment made by Maj. E. T. Comegys, 
Finance Department, on voucher 1978, August, 1927, accounts, to 
Col. William Kelly, Corps of Engineers, United States Army, cover- 
ing full pay and allowances for the month of July, 1927, while the 
officer was in a status of excess leave, which raises the question as to 
the right of an officer of the Army to full pay for 30 days and one- 
half pay for the balance of each year during absence with leave 
covering a period of over two years. 

Section 1265, Revised Statutes, provides in part that: 


Officers * * * shall receive * * * when absent with leave * * * 
full pay during such absence not exceeding in the aggregate thirty days in one 
yeaf, and half pay during such absence exceeding thirty days in one 
year. * * ® 


The provision for full pay during an absence not exceeding an 
aggregate of 30 days in one year contemplates an absence with léave 
from duty. Where an officer is already excused from duty and on 
leave there is no authority in the statute to put him in a status of 
leave with full pay for 30 days merely because he has been absent 
from duty for the preceding 11 months. In other words, where an 
officer on leave passes into a half-pay status, that status continues 
until he returns to a full-duty status by return to duty, leave there- 
after with pay being conditioned on the rendition of actual service. 

The question which you have presented was passed upon by Comp- 
troller Downey, 21 Comp. Dec. 742, in the case of George B. Young, 
surgeon, United States Public Health Service, who was granted four 
months’ leave of absence with pay from July 5, 1911. This leave had 
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accumulated and was standing to his credit, the last month being for 
the annual leave year terminating June 19, 1912. The surgeon was 
granted leave without pay from November 5, 1911, to June 30, 1912, 
and was granted further and continuous leave without pay for three 
years from July 1, 1912, which leave was terminated at his request. 
It was said in the submission to the comptroller : 


The question arises as to whether Surg. Young is entitled to a credit of leave 
while absent from the service without pay during the periods above mentioned. 


It was stated in the decision: 


* * * Cumulative leave of absence is earned by service. Service is the 
basis of such allowance. The theory is that for so much service there shall be 
s0 much leave or holiday; and so leave laws are construed generally, whether in 
the civil or military departments. An officer upon first entry into the service is 
not entitled to leave with pay until it has accrued to him by service. (15 Comp. 
Dec., 766; 18 id. 446.) 

To hold that an officer who has been on leave without pay, for his own con- 
venience, for nearly four years is entitled on his return to duty to at once re- 
ceive the leave with full pay to which he would have been entitled had he been 
regularly performing duty would be utterly unreasonable, unfair to the Govern- 
ment, and contrary to the spirit and purpose of the leave laws. 


In the case of Frederick EF. Trotter v. The United States, decided 
November 8, 1926, 62 Ct. Cls. 568, it was held a surgeon in the United 
States Public Health Service was entitled to pay as fixed by section 
1265, Revised Statutes, for the period he was absent on leave, not- 
withstanding the fact that he had requested and had been granted 
said leave as without pay. The United States in this case submitted 
to the court a request for finding of fact that if the plaintiff (Trot- 
ter) was entitled to pay, such pay would be half pay during the 
period from January 28, 1920, to August 7, 1923, in the amount of 
$8,465.98. The plaintiff objected to this finding and urged that for 
the first 30 days of each leave year while so absent on leave he was 
entitled under section 1265, Revised Statutes, to full pay and to 
half pay thereafter. See pages 21, 45, and 46 of the record. The 
court rendered judgment for the plaintiff, “the amount to be ascer- 
tained by the General Accounting Office, and judgment to be entered 
when the amount was so ascertained.” The different methods of 
computation were fully presented to the court, and thereafter the 
court, on February 25, 1927, entered judgment in the amount of 
$8,465.98, as computed by this office, allowing only half pay for the 
entire period. 

There have been decisions and instances where a full month’s pay 
has been credited during each year of absence from duty; however, 
in view of the decision of April 21, 1915, 21 Comp. Dec. 742, and 
the adoption of the computation of this office in the 7'rotter case by 
the Court of Claims, the matter must be treated as now closed so 
far as the settlement of accounts is concerned. The conclusion must 
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be that leave credits do not accrue to an officer of the Army during 
a period of time he is in an excess-leave statis. 


(A-21822) 
COMPENSATION—ADDITIONAL—HUSBAND AND WIFE 


Where a husband and wife maintain a common household supported from the 
husband’s income, payment to the wife for stenographic services engaged 
by and rendered to the husband, a Government employee, is unauthorized, 
notwithstanding the wife may own real estate and other investments and 
have bank accounts in her own right. 

Decision by Comptroller General McCarl, March 29, 1928: 

Hilda M. Russell has applied for review of settlement 0210131, 
dated January 7, 1928, which disallowed her claim of $30 for services 
rendered in typewriting reports for her husband, H. C. Russell, in- 
spection engineer, Treasury Department, during the months of 
October and November, 1927. 

It appears that the husband was authorized by letter of July 14, 
1927, from the Secretary of the Treasury, “to expend not to exceed 
fifteen dollars ($15.00) a month during the fiscal year ending June 
30, 1928, for stenographic and typewriting services in connection 
with the preparation of specifications, etc., under official instruc- 
tions, at your headquarters,” the vouchers therefor to be transmitted 
from time to time as expenditures were incurred and payment to 
be made from the appropriation, “General Expenses of Public 
Buildings, 1928.” 

Section 1765, Revised Statutes, provides: 


No officer in any branch of the public service, or any other person whose 
salary, pay, or emoluments are fixed by law or regulations, shall receive any 
additional pay, extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or duty whatever, 
unless the same is authorized by law, and the appropriation therefor explicitly 
states that it is for such additional pay, extra allowance, or compensation. 


It has been repeatedly held by this office that payment to the wife 
of an employee for use by him in connection with his official duties 
of property owned or leased by her, such as an automobile, a room, 
a boathouse, etc., is tantamount to the payment of additional com- 
pensation to the employee and, therefore, is in contravention of the 
said section 1765, Revised Statutes, except possibly in those cases 
where it is affirmatively shown that the wife has a separate estate 
and that payment to her would not in any way inure to the benefit 
of the husband. 4 Comp. Gen. 271; id. 370; 7 id. 348; A-9242, 
May 12, 1926, October 15, 1926, and September 26, 1927; A~14940, 
July 29, 1926. In decision of February 7, 1928, A-21304, it was held 
that the principle of said decisions was also applicable to the pay- 
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ment by an employee to his wife for stenographic services rendered 
by her to him where she was not regularly appointed as a Govern- 
ment employee. 

The elaimant in this case has submitted evidence of the possession 
by her of an alleged separate estate, in that she owns real estate and 
other investments and has a bank account in her own name, and 
that such estates by married women are provided for by the laws 
of the State of Tennessee in which she resides. She also alleges that 
the payment of this amount to her will not inure to the benefit of 
her husband, but from her own statement it is evident that she does 
not support herself but is supported from her husband’s income, 
which, she alleges, is ample for the support of all of his dependents. 
Where a husband and wife are living together and maintaining a 
common household, supported primarily by the husband’s income, 
any payment to the wife necessarily inures directly or indirectly 
to the benefit of the husband, in that it reduces the amount which 
he would otherwise furnish for the wife’s maintenance and support 
or enjoyment. Had the husband himself performed the service for 
which the compensation is now claimed, compensation therefor 
would not have been payable in view of the provisions of section 
1765, Revised Statutes. Its performance by a member of his im- 
mediate family dependent upon him for support and selected by 
him does not materially change the situation. But aside from any 
question as to the applicability of the provisions of section 1765 to 
this case, upon the theory that the payment to the wife would not 
inure either directly or indirectly to the benefit of the husband, any 
arrangement whereby a Government employee uses Government 
funds to pay his wife for services engaged by and rendered to him 
is objectionable and can not be sanctioned by this office. Primarily 
such employment of the wife or other member of the family of an 
employee is not authorized unless there be a showing that the em- 
ployment is for service in a vocation in which the said member is 
actively engaged for profit at the time of the employment and that 
the service involved was absolutely necessary and could not have 
been rendered except through the employment as made. It may be 
added that basically the employment of a relative as indicated sug- 
gests that it is mainly for preferential reasons because of the rela- 
tion rather than because of any particular reasons permitting no 
other alternative. Such employments must be looked upon with 
disfavor. This is,in no way comparable to the direct employment 
by the Government under civil-service rules and regulations of the 
wife of a Government employee to perform services separate and 
distinct from those performed by the husband. 
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Furthermore, the claim is submitted at a flat rate of $15 per 
month, regardless of the number of pages typewritten or the num- 
ber of hours spent thereon, The authorization apparently contem- 
plated the hiring and payment for stenographic and typewriting 
service from time to time as needed at the usual page or hourly 
rates, and did not authorize the employment of a stenographer by 
the month for the maximum amount permitted to be expended. The 
authority to hire employees for Government service by the month, 
as in this case, which is vested by law in the head of the department 
or establishment, may not be delegated indiscriminately to a sub- 
ordinate employee but may be exercised only in accordance with the 
law and the civil-service rules and regulations, 

Upon review the disallowance must be and is sustained. 


(A-22070) 


APPROPRIATIONS—FISCAL YEAR—FREEDMEN’S HOSPITAL—RE- 
MODELING OF BUILDINGS AND INSTALLATION OF FURNITURE 


The appropriation made by the act of March 7, 1928, 45 Stat. 243, for remodel- 
ing and enlarging certain buildings and installation of elevators at Freed- 
men’s Hospital is not an appropriation for public buildings within the 
meaning of section 7 of the act of August 24, 1912, 37 Stat. 487, and 
payment as salary or compensation of engineers or architects engaged for 
the preparation of plans and supervising the work authorized by the act 
can only be made thereunder during the period for which the appropriation 
is available for expenditure. 

While an appropriation made for enlarging and remodeling a building is not 
as a rule available for the purchase and installation of furniture, when 
it appears that the appropriation is specifically made available for 
equipment and that the amount appropriated includes an item estimated 
for furniture, ete., such appropriation properly may be used for the 
purchase and installation of the necessary furniture. 7 Comp. Gen. 474, 
distinguished. 


Comptroller General McCarl to the Secretary of the Interior, March 30, 1928: 
I have your letter of March 14, 1928, requesting decision on three 
questions presented, as follows: 


In the act making appropriations for the Department of the Interior for 
the fiscal year ending June 30, 1929, and for other purposes (approved March 
7, 1928), appropriation was made among other things for Freedmen’s Hospital, 
as follows: 

For officers and employees and compensation for all other professional and 
other services that may be required and expressly approved by the Secretary 
of the Interior, $142,000; for subsistence, fuel and light, clothing, to include 
white duck suits and white canvas shoes for the use of internes, and rubber 
surgical gloves, bedding, forage, medicine, medical and surgical supplies, 
surgical instruments, electric lights, repairs, replacement of X-ray apparatus, 
furniture, motor-propelled ambulance, including not exceeding $200 for the 
purchase of books, periodicals, and newspapers, for which payments may be 
made in advance, and not to exceed $1,000 for the instruction of pupil nurses, 
and other absolutely necessary expenses, $80,500; for an addition to and 
remodeling of the nurses’ home, including necessary equipment, $150,000; for 
remodeling and enlarging power plant, including necessary equipment, $52,000; 
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for remodeling and enlarging dining room and kitchen, including necessary 
equipment, $32,000; for enlarging employees’ quarters, $8,000; for installation 
of new elevators, $10,000; in all, $252,000, including cost of advertising for pro- 
posals, preparation of plans, and supervision of work; to be immediately 
available. In all, for Freedmen’s Hospital, $474,500, of which amount one- 
half shall be chargeable to the District of Columbia and paid in like manner as 
other appropriations of the District of Columbia are paid. 

It is desirable that the work on the buildings above authorized be under- 
taken as soon as possible, and as the appropriations are immediately available 
I have, therefore, to request your opinion upon the following questions as to 
my authority in effectuating the act: 

(1) As the appropriation is mostly for buildings, can it be regarded as with- 
out year, or will it be necessary to make a contract for the work in order that 
the appropriation may be available for expenditure after June 30, 1929? From 
present indications it appears that there is a likelihood that the time for the 
construction of buildings will extend beyond June 30, 1929. 

(2) Can a contract be made with a competent engineer or architect for the 
preparation of plans and supervision of the work contemplated by the act, 
under which payments could be made from the appropriation after June 30, 
1929, if desirable? It will be seen from the accompanying copy of a letter 
from the Treasury Department that it would be impracticable for the Super- 
vising Architect of the Treasury to furnish plans or supervise the work. 

(3) Will the words “including necessary equipment” as authorized for 
each structure mentioned in the bill be sufficient authority to enable the de- 
partment to purchase and install necessary furniture? 


1. The amount of $252,000 which is made immediately available 
by the appropriation is for additions, remodeling, and enlarging 
buildings of the hospital, installation of new elevators, etc., and is 
not for the construction of public buildings within the meaning of 
the act of August 24, 1912, 37 Stat. 487. See 1 Comp. Gen. 435; 
id. 582; 2 Comp. Gen. 820. The amount in question has accordingly 
been placed on the books of this office and of the Treasury Depart- 
ment as a double-year appropriation for the fiscal years 1928 and 
1929. It can not be regarded as an appropriation without year, but 
may be considered as available for the payment of expenses incurred 
under contracts entered into prior to July 1, 1929, obligating the 
appropriation for purposes for which made. 

2. In connection with the second question submitted, your atten- 
tion is invited to decision of this office, 6 Comp. Gen. 134, and de- 
cision to you of June 28, 1924, A-3372, Answering the question 
specifically you are advised that as the appropriation will not be 
available for the incurring of obligations subsequent to June 30, 
1929, no payment for compensation or salary can be made therefrom 
subsequent to that date. 

8. With respect to the purchase and installation of necessary furni- 
ture under the authority contained in the appropriation relative to 
each structure in the words “including necessary equipment” your 
attention is invited to decision of this office, 7 Comp. Gen. 474, The 
general rule announced therein is for application in all cases involv- 
ing appropriations for the construction of buildings and where there 
is a contingent appropriation available for the particular object to be 
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obtained. However, in the present matter it appears that when esti- 
mates were submitted for enlarging and remodeling the structures 
here involved, there was included an item of $10,000 for furniture, 
furnishing, and fixtures. The item as appropriated for, $252,000, 
appears to include the items estimated for, to wit, $232,000 for struc- 
tures and $10,000 for furniture, ete. The additional $10,000, 
although not appearing in the Budget, was inserted in the appropri- 
ation for the installation of new elevators. Under the circumstances 
it would appear that the term “equipment” as used in this appro- 
priation was intended to include, and may be regarded as includ- 
ing the necessary furniture, ete., for the new or enlarged struc- 


tures. Accordingly, the third question presented is answered in the 
affirmative. 


(A-20190) 


CONTRACTS—STATE TAX ON GASOLINE 


Where the Government entered into a contract for the purchase of gasoline 
and it was understood between the parties to the contract that the price 
per gallon stipulated therein did not include gasoline tax and that in addi- 
tion to the stipulated price the contractor would.be paid or reimbursed the 
amount of all taxes it might be required to pay on gasoline, payment of 
such tax in accordance with the understanding is authorized. (7 Comp. 
Gen. 349, modified.) 

Decision by Comptroller General McCarl, April 2, 1928: 

The Atlantic Refining Co. has requested reconsideration of deci- 
sion of this office dated November 23, 1927, A-20190, 7 Comp. Gen. 
849, wherein was disallowed its claim in the aggregate sum of 
$9,597.59 representing the amount alleged to have been paid by it 
to the State of Virginia as a tax of 414 cents per gallon on gasoline 
furnished the Navy Department under contract No. 67255, dated 
May 15, 1926. 

The provisions of the gasoline tax law as enacted by the State of 
Virginia, applicable to the sales here in question, were set forth 
in the former decision to which reference is made. 

The facts then of record and on which the decision of November 
23, 1927, supra, was based, disclosed that in response to invitations 
for bids claimant company submitted a proposal to furnish an ap- 
proximate quantity of motor and aviation gasoline to the Navy 
Department at various points designated in the advertisement dur- 
ing the period July 1, 1926, to December 31, 1926. The proposal 
was accepted and a formal contract entered into under date of May 
15, 1926, which fixed the price to be paid at 0.1275 per gallon for 
the motor gasoline and 0.195 for aviation gasoline. It was held 
that the question as to the price the Government may be required to 
pay the dealer or distributor was for determination in accordance 
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with the terms of the contract under which the gasoline was pur- 
chased by the Government and that inasmuch as the claimant in 
submitting its bid made no mention of the State gasoline tax and 
that as the contract called for the delivery of an estimated quantity 
of gasoline at a definite price per gallon and no specific provision 
was made therein for the payment by the Government of any amount 
in addition to the unit price so stated—0.1275 per gallon for the 
motor gasoline and 0.195 per gallon for aviation gasoline—to cover 
any tax which the contractor might be required to pay to the State 
of Virginia, there was no legal liability on the part of the Govern- 
ment for payment thereof. 

The advertisement which was sent prospective bidders and which 
was by reference made a part of the formal contract provided that: 


Unit prices in this proposal will be shown separately for the gasoline and 
State or municipal taxes. Should any State or municipal tax be properly 
chargeable to the Federal Government on deliveries of gasoline under contract 
entered into as a result of this bid, the amount of such taxes will be added to 
the contract as a separate item. 


In requesting reconsideration of the matter the claimant company 
contends in substance that the parties to the contract agreed on a 
unit price to be paid for the gasoline which did not include the State 
tax and that both parties knew and understood that the price would 
not include the tax and that in submitting its original proposal which 
formed the basis of the contract in question there was inserted therein 
a statement with reference to the gasoline tax as follows: 

State or municipal taxes do not apply to Governmental deliveries. 

As to this statement the Paymaster General of the Navy, under 
date of December 7, 1927, made the following certificate : 

I certify that the following ‘words appear on page 8 of the original proposal 
of the Atlantic Refining Co., on file in the Bureau of Supplies and Accounts, 
Navy Department, which formed the basis for contract No. 67255, dated May 
15, 1926, just preceding the words: 

“ Bids must be submitted at definite prices, in cents per gallon. Bids quoting 
differentials based on market prices will not be considered. Bidder must state 


at each point, in space provided therefor, point from which tank car and drum 
shipments will be made.” 


“State or municipal taxes do net apply to governmental deliveries.” 

This statement in the proposal, without other supporting facts, 
would not obligate the United States for the payment of the said 
tax. As further evidence that it was understood between the parties 
that the price stated in the contract did not include State gasoline 
tax and that there would be added to said stated price the amount of 
any tax the contractor might be required to pay on the gasoline, the 
contractor submits a letter dated June 11, 1926, from the officer in 
charge, naval supply station, Hampton Roads, Va., wherein the said 
contractor was advised as follows: 


It is noted that the above-mentioned contract. has been entered into with 
your company for motor gasoline, to be delivered at this base in tank cars 
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during the six months’ period beginning July 1, 1926. For your information it 
is stated that an agreement is in effect with the Motor Vehicle Commissioner 
of the State of Virginia whereby payment of the Virginia State road tax of 
414¢ per gallon is made monthly, based upon statements prepared by this office. 
This arrangement is necessary since this station exports considerable quanti- 
ties of gasoline, and export gasoline is exempted from the road tax. All gaso- 
line is ordered by this station to replenish stock in our storage tanks and it can 
not be foreseen at time of delivery what quantity will be issued for local con- 
sumption and what quantity will be exported. 

It is requested that the arrangement outlined below, which has heretofore 


been followed with satisfaction to all concerned, be continued during the life of 
your contract. 


Shortly after the close of each month this office will furnish you with a 
statement showing the disposition of gasoline issued during the month and 
reporting the quality on which the road tax is payable. It will then be in order 
for you to settle accordingly with the State of Virginia and to render a bill 
to this office for a like amount. Promptly upon receipt of your invoice, public 
bill in your favor will be prepared. This office will, of course, make claim 
directly upon the State of Virginia for refund of tax on such part of the gaso- 
line as was not actually consumed on the public highways of the State. It is 


requested that no road tax charge be included in your invoices covering specific 
deliveries of gasoline. 


It thus appears that it was understood between the parties to the 
contract that the price stipulated therein did not include State 
gasoline tax and that, in addition to such price, the contractor would 
be paid or reimbursed the amount of all State taxes it might be re- 
quired to pay on the gasoline. : 

It appears that the procedure followed by the Navy Department 
was simply an arrangement to allow the contractor as a part of the 
purchase price to be paid for the gasoline such sum or sums as it 
should be called upon to pay as taxes in addition to the base sum fixed 
in the contract. See Emery v. United States, 13 Fed. Rep. (2d) 658. 
In other words, if the terms and conditions of the understanding that 
apparently existed between the contractor and the contracting officer 
in this case had been incorporated into the contract, the effect would 
have been an agreement that to the prices stipulated in the contract 
would be added the amount of any tax which the contractor might 
have been required to pay the State of Virginia on the gasoline, it 
appearing that a part of the gasoline would be exempt from such 
tax because intended for export. 

It is not apparent why there were not incorporated in plain terms in 
the contract the provisions above indicated, which appear to have 
been so clearly understood by the contractor and the contracting 
officer and which were legal and proper. 8 Comp. Gen. 348, 781; 5 
id. 1022. The Navy Department’s instructions to bidders in regard 
to the showing of unit prices separately from gasoline tax, and the 
statement that State or municipal taxes do not apply to governmental 
deliveries, are ambiguous and misleading, as is, also, the clause that— 
“Should any State or municipal tax be properly chargeable to the 
Federal Government on deliveries of gasoline under contract entered 
into as a result of this bid, the amount of such taxes will be added to 
the contract as a separate item.” The advertisement, instructions to 
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bidders, proposal, or formal contract should set forth in plain terms 
the understanding of the parties with reference to the subject matter 
of the contract. 

Upon the record as presented at the time the decision of November 
23, 1927, swpra, was made, the disallowance of the claim was proper. 
However, the provisions of the contract, read in the light of the Navy 
Department’s assurance to the contractor that the sale under the con- 
tract would not be subject to the State tax and its subsequent instruc- 
tions to the contractor to pay the said tax on so much of the purchase 
as shown not to be for export, which matters were not disclosed to this 
office when said decision was rendered, may be accepted as providing 
for making the amount of the said tax on the gasoline not for export 
a part of the contract price in addition to the price stipulated in the 
contract. 

Accordingly, upon reconsideration of the matter in light of the 
facts as herein stated, there may now be allowed to the contractor such 
amount as may be shown to have been paid by the contractor to the 
State of Virginia as tax on so much of the gasoline delivered under 
this contract as was not exempt from such tax under the State law— 
such as the gasoline purchased for export. 


(A-17005) 


NAVAL OFFICERS—TRAVELING EXPENSES—TRANSPORTATION OF 
DEPENDENTS—BASIS OF PAYMENT ON TRANSPORTATION RE- 
QUESTS 


Only necessary expenses are reimbursable as actual expenses, and an admiral 
of the Navy is entitled only to minimum first-class transportation when 
traveling at sea. ’ 

The wife of an admiral of the Navy traveling on change of station of the 
admiral, there being no Government transport available, is entitled only 
to minimum first-class transportation when traveling at sea. 

The Government is obligated to pay only for the transportation which may 
legally be furnished, and with a view to protecting the public interests, 
carriers’ bills will be paid on the basis of the service called for on the 
transportation requests and refund required from the responsible person 
where excess service has been requested. Where, however, departmental 
regulations authorize issuance of transportation requests for service in 
excess of that authorized by law, carriers’ bills will be paid only on the 
basis of service that was legally authorized. 

Decision of August 26, 1927, A-17005, adhered to. 


Comptroller General McCarl to the Secretary of the Navy, April 3, 1928: 
Receipt is acknowledged of your letter of October 21, 1927. in 
response to letter of August 26, 1927, from this office, advising you 
that unless the Navy regulations were amended so as to limit naval 
officers and their dependents, irrespective of rank, to minimum first- 
class accommodations when traveling under conditions entitling them 
to reimbursement of actual and necessary expenses, it would be 
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necessary to settle carriers’ bills on the basis of what the law author- 
ized. You state that your department had under consideration at 
the date of your letter a change in the regulations which would per- 


mit of no more than the minimum first-class transportation for’ 


dependents of all officers. 

You suggest, however, that in view of a practice existing since 
1907 of according to flag officers traveling to and from their com- 
mands transportation, inclusive of separate staterooms, and which 
was not challenged by the accounting officers in the settlement of 
carriers’ bills that the present regulations purporting to authorize 
at the expense of the United States a separate suite for commanders 
in chief traveling to and returning from their command, a separate 
stateroom and bath to all other flag officers, and a separate stateroom 
to officers of the ranks of captain and commander, and the reenactment 
of the law providing for reimbursement of actual expenses to officers 
of the Navy by the act of June 10, 1922, 42 Stat. 625, that the depart- 
mental regulations constitute a contemporaneous construction 
adopted by the Congress. This office can not take such a view of 
the law. Statutes authorizing and providing for reimbursement of 
actual expenses of travel have been construed by the accounting offi- 
cers for many years as authorizing reimbursement only of necessary 
expenses and that the statutes contemplate that the traveler traveling 
on official business shall be provided with first-class accommodations, 
This construction of such laws is well known to the Congress and 
acts and appropriations are drawn in view of such construction by 
the officials charged with the duty of construing statutes relating to 
public expenditures. That is the contemporaneous and long-con- 
tinued construction to be looked to for a guide in construing the 
existing law, not an isolated provision made by one department for 
a limited class of its officers or employees. 

You also suggest that the national prestige is involved in the travel 
abroad of officers of the Navy, stressing particularly the case of com- 
manders in chief. But the national prestige is no more involved in 
the travel of a flag officer of the Navy traveling to and from his com- 
mand than is the travel of consular and diplomatic officers. Neither 
is it perceived why, if the national prestige is involved in the travel 
abroad of a captain or commander of the Navy, the national prestige 
should be any the less involved in the travel of a lieutenant com- 
mander or of even an ensign. 

It was suggested in the letter of August 25, 1927, that whatever of 
increased expenses devolved upon admirals and vice admirals to 
maintain national prestige because of their advanced temporary rank 
(originally represented as desirable and necessary for rear admirals 
on duty abroad in command of vessels on foreign stations to place 
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them on a parity in rank with officers of foreign navies) was pro- 
vided for in the additional money allowance granted to them by law 
while holding the temporary grade. You suggest that many addi- 
tional expenses devolve upon these officers by reason of their tem- 
porary rank. A substantial portion of these increased expenses would 
seem to have been cared for in allotments for entertainment of for- 
eign officials made to admirals and vice admirals from the contingent 
appropriation for the Navy. It is, of course, obvious that increased 
expenses are incurred by all the higher officials of the Government in 
connection with social activities, directly or indirectly resulting from 
their official status. It must be presumed that Congress in providing 
a salary for such officials has made such provision in that respect as 
it has deemed expedient and proper and that it has not contemplated 
that greater liberality under general laws shall be shown with respect 
to traveling expenses of such officials than is provided for any other 
officer or employee affected by the same general laws merely because 
of a more exalted position in the Government service. Nor does the 
view of this office as to the impropriety of administratively authoriz- 
ing increased expenditures for travel on the ground of maintaining 
national prestige seem to be inconsistent with the practice in at least 
one other great nation, as will appear from the following quotation 
from a recent article by Sir Alan J. Cobham: 


In the autumn of 1924, Air Vice Marshal Sir Sefton Brancker had to make a 
journey to India in connection with the allotting of a port of cali and the 
building of a mooring mast for the future airship service that may eventually 
run through to Australia. 

As director of British civil aviation, Sir Sefton Brancker maintained that he 
ought to fly to his destinatioy, but the treasury argued that Government offi- 
cials should travel by the cheapest route, and as the cost of a special airplane 
to fly to India and back was far in excess of the cost of a first-class steamship 
passage and return, the treasury could not see its way clear to grant the sum 
of money necessary. * * * 


In view of the long-continued and uniform construction by the 
accounting officers of statutes providing for actual expenses for offi- 
cers and enrployees of the United States traveling on official business, 
known to and acted upon by the Congress in connection with legisla- 
tion on the subject and the annual appropriation acts, this office may 
not accept the views advanced on behalf of certain officers. No merit 
is perceived so far as it affects other officers of the Navy. Nor can this 
office accept the view that officers of the Navy, more than other citi- 
zens, and especially officers of the Government, in their travels 
abroad, are charged with such greater responsibility for the mainte- 
nance of the prestige of the Nation that there must be provided for 
them, as a class, more luxurious and comfortable accommodations 
than are provided for others. 

The views heretofore communicated to you must be adhered to; 
and directions have been issued, as indicated in my former communi- 
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cation, to the audit and claims divisions of this office that for travel 
after June 1, 1928, carriers’ bills will be settled on the basis of mini- 
mum first-class accommodations available on the steamer on which 
the officer traveled, settlements thus being in strict accord with the 
decision of the Court of Claims in the case of Jilinots Central Rail- 
road Company v. United States, 52 Ct. Cls. 53. 


(A-22148) 
INTERNATIONAL AWARDS-—PROSECUTION OF CLAIMS UNDER 


Under section 109 of the Criminal Code of Mareh 4, 1909, 35 Stat. 1107, a United 
States attorney may not be recognized by the General Accounting Office as 


an attorney for a claimant for payment of an award allowed under an 
international agreement. 


Decision by Comptroller General McCarl, April 3, 1928: 

There is before this office for consideration the question whether, 
under the terms of section 109 of the Criminal Code of March 4, 1909, 
35 Stat. 1107, a United States attorney may be recognized as an 
attorney for a claimant who has requested that the amount of an 
international award be forwarded in his care. In the particular case 
presented, the United States attorney has contended, in letter dated 
February 17, 1928, that this is not a claim against the United States 
within the meaning of said section. 

It appears that by an agreement dated August 18, 1910, Treaty 
Series 573, Great Britain agreed to submit the claims of certain 
citizens of the United States who were engaged in the New England 
fishing industry against her to an international tribunal. Frederick 
H. Tarr, Esq., appears to have been retained in 1910 to prepare their 
claims against the Government of Great Britain for presentation 
before a tribunal called the American-British Claims Arbitration 
Tribunal, the claims being based on an allegation that treaty rights 
had been violated by Great Britain and penalties imposed on the 
fishing vessels in violation thereof. In addition to having been 
retained by the owners of the vessels, it appears that Mr. Tarr was 
appointed special counsel for the United States in the prosecution 
of these and other claims before the international tribunal, and that 
for these services he was paid by the United States. The awards 
were made in 1925, and by miscellaneous receipt covering warrant No. 
46, dated November 18, 1927, the sum of $84,164.85 was deposited into 
the Treasury of the United States for the payment of the awards. 
Subsequent to the termination of his services as attorney in the prose- 
cution of these claims before the arbitration tribunal, Mr. Tarr has 
been appointed United States attorney for the district of Massa- 
chusetts, and the question is presented as to whether the further 
prosecution of the claims for payment is a prosecution of a claim 
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against the United States. A similar question was involved in 
United States ew rel Angarica v. Bayard, 127 U. S. 260, and the 
court, in holding that the claim therein considered was a claim 
against the United States, said: 


* * * Under the agreement for arbitration, the claim of Angarica was to 


be laid before the arbitrators and umpire “on the part of the Government of 
the United States.” 

The claim and the testimony in its favor were to be presented “ only through 
the Government of the United States.” In another place the claim is spoken 
of as one presented to the arbitrators “by the Government of the United 
States.” 

In the sixth clause, the two advocates are spoken of as “ representing respec- 
tively the two Governments,” and in the seventh clause it is said that “the two 
Governments will accept the awards.” Thus, by the plain terms of the agree- 
ment, the amount of the award in the case of Angarica was to be paid by the 
Spanish Government to the Government of the United States. It was paid 
by the Spanish Government to the Secretary of State of the United States, repre- 
senting the Government of the United States. 

If there was any unlawful withholding from the petitioner of the $41,129.74, 
the money was withheld by the Government of the United States, acting through 
the Secretary of State, and any claim of the petitioner, based upon an unlawful 
withholding, was a claim against the Government of the United States. That 
claim, in the present controversy, assumes the shape of a claim for the increment 
or income alleged to have been actually received by the United States from the in- 
vestment of the money for the time it was withheld ; but the claim in that respect 
is not different in character from what it would have been if, instead of being 
a claim for increment or income actually received by the United States, it were 
a claim for interest generally, or for increment or income which the United 
States would or might have received by the exercise of proper care in the invest- 
ment of the money. 

The case, therefore, falls within the well-settled principle, that the United 
States are not liable to pay interest on claims against them, in the absence of 
express statutory provision to that effect. * 


The claims of the fisherman ceased to be claims against Great 
Britain and became claims against the United States with the pay- 
ment by Great Britain of the amount of the awards into the United 
States Treasury. Therefore, the further presentation of the claims 
is against the United States, and section 109 of the Criminal Code of 
March 4, 1909, 35 Stat. 1107, provides that: 

Whoever, being an officer of the United States, or a person holding any place 
of trust or profit, or discharging any official function under, or in connection 
with, any executive department of the Government of the United States, or 
under the Senate or House of Representatives of the United States, shall act 
as an agent or attorney for prosecuting any claim against the United States, or 
in any manner, or by any means, otherwise than in discharge of his proper 
official duties, shall aid or assist in the prosecution or support of any such 
claim, or receive any gratuity, or any share of or interest in any claim from 
any claimant against the United States, with intent to aid or assist, or in con- 
sideration of having aided or assisted, in the prosecution of such claim, shall be 
fined not more than five thousand dollars, or imprisoned not more than one year, 
or both, 

In view of the terms of this statute, the request of Mr. Tarr that 
the checks in payment of the awards be sent to the claimants in his 
care can not be recognized. See 7 Comp. Gen. 240. Settlements will 
be stated in favor of the various claimants with directions therein 
that the checks in payment thereof be sent direct to the respective 
claimants. 
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(A-21793) 
APPROPRIATIONS—PUBLIC-BUILDING CONSTRUCTION 


The appropriation “ Field investigations of public health, 1928,” is available 
for the construction of a cover of the greenhouse type to protect a series 
of artificial channels by means of which research studies are conducted 
on the rates of natural purification of polluted water, such structure not 
being regarded as a public building or public improvement within the 
meaning of section 8783, Revised Statutes. 


Comptroller General McCarl to the Secretary of the Treasury, April 5, 1928: 

I have your letter of February 15, 1928, requesting decision as to 
the legality of the expenditure of funds out of the appropriation 
“Field investigations of public health, 1928,” for the construction, 
on the grounds of the stream pollution investigation station at Cin- 
cinnati, Ohio, of a cover of the greenhouse type to protect a series 
of artificial channels by means of which research studies are being 
conducted on the rates of natural purification of polluted water. 
You state that the construction is designed solely as a necessary 
addition to an existing temporary experimental plant and as of 
temporary nature, no further use being anticipated following the 
completion of the present studies with artificial channels. The neces- 
sity for the construction is that the studies may be carried on 
continuously instead of being discontinued during the winter months. 

The appropriation “ Field investigations of public health, 1928,” 
act of January 26, 1927, 44 Stat. 1039, provides: 


For investigations of diseases of man and conditions influencing the propaga- 
tion and spread thereof, including sanitation and sewage, and the pollution of 
navigable streams and lakes of the United States, * * 


The rule is well settled that an appropriation for a particular 
object is available for expenses necessarily incident thereto in the 
absence of a statutory prohibition, a more specific appropriation, or 
previous specific legislation for similar objects, which by implication 
make such expenses dependent on direct legislative authority. 

There is no specific appropriation for the purpose herein consid- 
ered and there does not appear to have been any previous legislation 
for similar objects which would make it necessary to have specific 
legislative authority for the expenditure in question. It is apparent 
from your letter that the proposed expenditure is necessarily incident 
to the proper execution of the object for which the appropriation 
under consideration was made. There remains for consideration only 
the question whether there is any statutory prohibition against such 
use of the appropriation. 

Section 3733, Revised Statutes, provides as follows: 


No contract shall be entered into for the erection, repair, or furnishing of 
any public building, or for any public improvement which shall bind the Gov- 
ernment to pay a larger sum of money than the amoynt in the Treasury 
appropriated for the specific purpose, 
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The extract from the act of January 26, 1927, quoted, supra, does 
not specifically appropriate for any public building or public im- 
provement, and if the construction described in your letter is a public 
building or public improvement within the meaning of section 3733, 
Revised Statutes, the appropriation in question would not be avail- 
able for the purpose. 

It has been held that the erection of a temporary shed to house a 
fumigation tank used in fumigating cotton against the pink bollworm 
was not in contravention of section 3733, Revised Statutes. See 
decision of March 16, 1927, A-17265. It has also been held that the 
construction of a cabinet 30 feet square for use of the Public Health 
Service in an experimental study of the effect of light in relation to 
diseases of man was not within the inhibition of said section. See 
decision to you of May 16, 1927, A-18335, See, also, decision of 
October 3, 1925, A-11233, authorizing the erection of temporary post 
offices of a temporary character of construction. 

It was held by the Comptroller of the Treasury in decisions to the 
Secretary of Agriculture that greenhouses are not public buildings 
or public improvements within the meaning of section 3733, Revised 
Statutes. See particularly decisions of April 16, 1907, and January 
19, 1916. In decision of this office of June 24, 1926, A—14192, it was 
held that a greenhouse could not be erected by the Department of 
Agriculture on an experimental farm at Bell, Md., without specific 
legislative authority, on the ground that Congress had already au- 
thorized in a previous appropriation the erection of necessary farm 
buildings on the experimental farm in question. 

You are advised that from your description of the character of the 
proposed structure and the use to be made thereof, it is not regarded 
as a public building or public improvement within the meaning of 
section 3733, Revised Statutes, and accordingly, if found ,to be neces- 
sary in connection with the work carried on under the appropriation 
“ Field investigations of public health, 1928,” said appropriation is 
available for such construction. 


(A-18035), (A-19253), (A-19371), (A-20059), (A-21256), 
(A-21499) 


VETERANS’ BUREAU—INSURANCE—REVIVAL 


The General Accounting Office will hereafter apply in the audit the following 
definition, announced by the Attorney General (syllabus, 35 Op, Atty. Gen. 
241) and applied by the Veterans’ Bureau and the Strpreme Court of the 
District of Columbia, of the phrase “hereafter revived” appearing in 
section 305 of the World War Veteraus’ Act, as amended by the act of July 
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2, 1926, 44 Stat. 799, restricting payments of insurance revived after July 2, 
1926, to a limited class of beneficiaries, viz: 

“By the proviso of section 305 of the World War Veterans’ Act, as 
amended, the revival of insurance takes place upon the occurrence of 
the death or the permanent and total disability of the insured and not 
when the Director of the Veterans’ Bureau decides that the insurance 
is again in effect or pays the first installment.” 

Decision in 7 Comp. Gen. 118 will no longer be followed in so far as the 
meaning of the phrase is concerned. 

The General Accounting Office will hereafter apply in the audit the principle 
or rule announced by the Supreme Court of the District of Columbia in 
decision of January 17, 1928, in the case of Hardin Neal Cox, approved by 
the Attorney General, to the effect that the subsequent collection by the 
insured of war-risk disability compensation due and payable at date of 
happening of permanent and total disability, will not defeat the right to 
apply the amount of such compensation to revive insurance under the pro- 
visions of section 305 of the World War Veterans’ Act, as amended. De- 
cisions in 7 Comp. Gen. 131 and 273 will no longer be followed. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 5, 1928: 

There has been received your letter of March 28, 1928, forwarding 
copy of the opinion of the Attorney General dated March 16, 1928, 
which has been rendered at your request as suggested in office letter to 
you dated February 11, 1928, in reply to your letter of January. 11, 
1928, to determine whether the conclusions of law stated categori-_ 
cally by the Supreme Court of the District of Columbia in decision 
dated January 17, 1928, in the case of Hardin Neal Cox, “ will be 
accepted as final and controlling the disposition of all war-risk 
insurance cases involving the same principles.” 

The Attorney General agrees with the third and fourth conclusions 
of the court and expresses the opinion that the same should be fol- 
lowed in all similar cases, with which you appear to agree. These 
two conclusions were stated by the court as follows: 


8. That the subsequent collection by a soldier of all compensation which 
was uncollected at the time of his permanent and total disability does not 
operate to defeat the provisions of section 408 of the War Risk Insurance Act 
as amended (42 Stat. 1525), which section was reenacted as section 305 of the 
World War Veterans’ Act, 1924. 

4. That this insurance is not “hereafter revived” within the meaning of 
section 805 of the World War Veterans’ Act, 1924, as amended July 2, 1926. 


The fourth conclusion of the court quoted may be better under- 
stood by reference to the following quoted syllabus of the opinion 
of the Attorney General, dated June 22, 1927, 35 Op. Atty. Gen. 241, 
on the basis of which the court apparently based such conclusion. 


By the proviso to section 805 of the World War Veterans’ Act, as amended, 
the revival of insurance takes place upon the occurrence of the death or the 
permanent and total disability of the insured and not when the Director of the 
Veterans’ Bureau decides that the insurance is again in effect or pays the first 
installment. 


In view of the decision of the court and the attitude of the Depart- 
ment of Justice and the Veterans’ Bureau with respect thereto, this 
office will interpose no further objection to the adjudication of war- 
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risk insurance cases in accordance with the two principles or rules 
hereinbefore stated. Accordingly, the following decisions of this 
office will no longer be followed in the audit in so far as they may be 
in conflict with said principles or rules: 

Date No. Name and citation 
Aug. 17, 1927, A-19253. Hardin Neal Cox, 7 Comp. Gen. 118. 
Aug. 20, 1927, A-19371. James Watson Peacock, 7 Comp. Gen. 1381, 


Oct. 13,1927, A-19371. James Watson Peacock, 7 Comp. Gen. 2738. 
Nov. 14, 1927, A-20059. Louis Gust, unpublished. 


In your letter of January 11, 1928, you submitted a number of 
cases for consideration involving these decisions as well as two 
decisions in the case of John Hiram Hurst, which held that disa- 
bility compensation to which the insured was not entitled because 
the same was computed over a period prior to the time limitations 
fixed in section 310 of the War Risk Insurance Act and section 210 
of the World War Veterans’ Act could not be considered as reviving 
insurance. 

In office letter to you dated February 11, 1928, it was specifically 
stated as follows: 


The principles announced in decisions of this office dated April 29, 1927, 
6 Comp. Gen. 706, and upon reconsideration dated June 9, 1927, 6-id. 800, in the 
case of John Hiram Hurst, do not appear to be involved in the court ruling. 


Notwithstanding this statement, the general counsel of the Veter- 
ans’ Bureau, in his opinion to you, dated February 21, 1928, which 
you forwarded to the Attorney General, attempted to bring into 
issue these two decisions in the case of John Hiram Hurst, which are 
not really involved. It is noted, however, that the Attorney General 
properly limited his opinion to the principles or rules announced by 
the court. Concerning the decisions in the case of John Hiram 
Hurst, you state: 

As to compensation which is not payable because of section 310 of the War 
Risk Insurance Act and section 210 of the World War Veterans’ Act, you will 
recall that in an opinion rendered under date of July 24, 1926, the Attorney 
General held that such compensation might be used in computing the amount 
of insurance revivable under sections 408 of the War Risk Insurance Act and 
305 of the World War Veterans’ Act, which opinion was contrary to the rule 
laid down in your decision in the case of John Hiram Hurst. 

The Attorney General in his opinion to which you refer, 35 Op. 
Atty. Gen. 141, 146, based his conclusion solely on the past adminis- 
trative practice of the Veterans’ Bureau, and carefully refrained 
from giving a legal interpretation of the terms of the controlling 
statute in this regard. In fact, one is led to believe that had it not 
been for the past administrative practice, the conclusion would have 
been to the contrary. The cited decisions of this office in the case of 
John Hiram Hurst are in conflict with this opinion of the Attorney 
General only so far as the Attorney General attempts to authorize 
the continuation of an unlawful administrative practice solely on 
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the basis of its operation in the past, The decisions of this office 
did not attempt to disturb past payments, and in fact in the later 
decision of June 9, 1927, 6 Comp. Gen. 800, validated all awards in 
course of payment made under the administrative practice. 

Nothing is disclosed in the recent opinion of the Attorney General, 
or otherwise, to justify any modification in the decisions of this office 
in the case of John Hiram Hurst, dated April 29, 1927, 6 Comp. 
Gen. 706, and June 9, 1927, 6 id. 800. 

It is not deemed necessary or proper at this time to give considera- 
tion to each of the individual cases referred to in your submissions of 
January 11, 1928, A~-21256, and February 1, 1928, A-21499, as it is 
believed the same may be properly disposed of by application of the 
principles herein announced. If any difficulty is encountered in the 
consideration of the individual cases, I will be glad to give further 
consideration thereto upon specific submission from your office of the 
points involved. 


(A-21804) 
PER DIEMS—BAILIFFS—SUNDAYS 


Court bailiffs are not entitled to payment of per diems for maintaining custody 
of petit juries over Sundays when the court is not actually in session on 
such days, in view of the acts of February 27, 1925, 43 Stat. 1030, and 
April 29, 1926, 44 Stat. 347, which prohibit payment of per diem to a 
bailiff unless the court is actually in session with the judge present and 
presiding or present in chambers. 


Decision by Comptroller General McCarl, April 6, 1928: 

Richard B. Quinn, United States marshal, Oklahoma City, Okla., 
applied December 10, 1927, for review of settlement K—19576—J, dated 
December 30, 1927, wherein credit was disallowed for amounts charged 
on vouchers 479, 768, and 518 of his account for the quarter ended 
December 30, 1926, representing per diems paid to Bailiffs T. A. 
Wiles and J. W. Hickman for services rendered on Sunday, October 
24, 1926, while in charge of a jury held together under court order 
during the period from October 20 to 29, 1926, and to Bailiff T. A. 
Wiles for services rendered on Sunday, December 19, 1926, while in 
custody of a jury confined by order of court from December 16 to 22, 
1926. 

Prior to the enactment of the act of February 27, 1925, 43 Stat. 
1030, annual appropriation acts providing for the pay of bailiffs and 
criers carried the provision that “all persons employed under section 
715 of the Revised Statutes shall be deemed to be in actual attendance 
when they attend upon the order of the courts,” and, accordingly, it 
was held that bailiffs acting under and pursuant to the order of the 
court in attending upon grand or petit juries during their delibera- 
tions were entitled to pay for such services. 4 Comp. Dec. 113. 
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However, later appropriation acts impose a clear restriction upon 
the payment of per diems to bailiffs and criers, the act of February 
27, 1925, 43 Stat. 1030, and of April 29, 1926, 44 Stat. 347, providing 
that “no per diem shall be paid to any bailiff or crier unless the court 


is actually in session and the judge present and presiding or present 
in chambers.” 


It being apparently conceded that the court was not actually in 
session on Sundays, October 24, and December 19, 1926, and that the 
judge was not “present and presiding or present in chambers,” the 
payments of per diem to bailiffs for services rendered on such dates 
contravened the plain provisions of the appropriation act of April 
29, 1926, supra, which prohibits payment of per diem to a bailiff unless 
the court is actually in session with the judge present and presiding 
or present in chambers. See A-16888, February 23, 1927; A—19840, 
September 30, 1927; section 830, Instructions to Court Officials, July, 
1925. 


Accordingly, upon review, the disallowance must be and is 
sustained. 


(A-29316) 


ACCOUNTS—SPECIAL FUND AND SPECIAL DEPOSIT ACCOUNTS— 
SETTLEMENT OF WAR CLAIMS ACT OF 1928 


Under the act of March 10, 1928, 45 Stat. 267, providing that the decisions of 
the Secretary of the Treasury in respect to funds to be paid into the 
German, the Austrian, or the Hungarian special deposit accounts and pay- 
ments therefrom should be final and conelusive except as to payments 
made under the various sections and subsections of the act relating to 
expenses of administration, there is authorized to be established a special 
fund account under the title “ Expenses of administration of Settlement of 
War Claims Act of 1928” to which may be credited from time to time 
such amounts as may be needed to take care of said expenses and from 
which funds may be requisitioned and paid as is usual in the case of 
regularly appropriated public funds so that a complete accounting may be 
had for such funds as contemplated by the act. 


Comptroller General McCarl to the Secretary of the Treasury, April 6, 1928: 
I have your letter of March 29, 1928, as follows: 


Under section 4 of the “ Settlement of War Claims Act of 1928,” the Secre- 
tary of the Treasury is authorized and directed to pay out of the German special 
deposit account created by said act certain expenses of administration as 
authorized by subsections (c) and (m) of section 3, and subsection (e) of 
section 4. 

As such expenses of administration are subject to the usual accounting under 
the provisions of section 8 (a) of the act and in order to conform to the general 
procedure applicable to other similar cases it is proposed to transfer from time 
to time from the German special deposit account to a special fund entitled 
“Expenses of administration of Settlement of War Claims Act of 1928,” such 
sums as may be necessary to meet the requirements of section 4 (c), paragraph 
(1), of the act, and to advance from such special fund to the disbursing clerk 
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of the Treasury Department upon duly approved requisitions the necessary 
. funds to meet authorized payments. 


I will appreciate it if you will advise me at an early date whether the fore- 
going procedure would be satisfactory to the General Accounting Office. 


It is provided by section 8 (a) of the act of March 10, 1928, 45 
Stat. 267, that the decisions of the Secretary of the Treasury in 
respect of the funds to be paid into the German, the Austrian, or the 
Hungarian special deposit accounts authorized to be established 
under said act, and of the payments therefrom, should be final and 
conclusive except that payments made under the various sections and 
subsections of the act relating to expenses of administration should 
be accounted for and settled without regard to the provisions of 
such subsection. 

It was evidently the intent and purpose of the act to have funds 
used for the payment of administrative expenses incident to the 
carrying out of the provisions of the act considered on the same basis 
as moneys appropriated under a regular appropriation made from 
public funds; and since there is no requirement in the act for an 
accounting as to other funds carried in the German, Austrian, or 
Hungarian special deposit accounts, it would appear advisable, as 
suggested in your letter, to segregate and plac? in a special fund in 
the Treasury amounts in the special deposit accounts as may be 
needed for the payment of administrative expenses so that a com- 
plete accounting may be had for such funds as contemplated by the 
act. 

Accordingly, you are advised that there may be established for the 
purpose a special fund account under the title “ Expenses of adminis- 
tration of Settlement of War Claims Act of 1928” to which may be 
credited, from time to time, such amounts as may be needed to take 
care of said expenses and from which funds may be requisitioned and 
paid as is usual in the case of regularly appropriated public funds. 

In connection with the accounting for funds in the special deposit 
accounts attention is invited to decision of this office, 5 Comp. 
Gen. 428. 








(A-22952) 


VETERANS’ BUREAU—INSURANCE—REINSTATEMENT 


Although the director of the Veterans’ Bureau has promulgated regulations 

providing what proof will be satisfactory to him to meet certain conditions 
precedent fixed by section 304 of the World War Veterans’ Act to au- 
thorize reinstatement of lapsed or canceled term insurance, in the absence 
of a requirement in the statute that the nature of acceptable proof shall 
be fixed by regulation, the director may determine in individual cases that 
there is of record sufficient “proof satisfactory to the director” to show 
that the conditions of the statute have been met, notwithstanding the non- 
compliance with some of the requirements of the regulations. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 7, 1928: 


There has been received your letter of March 24, 1928, as follows: 


The United States Veterans’ Bureau has before it at the present time for 
determination the case of Fred W. Byrd, XC-254, 732, upon the insurance 
features of which your decision is requested. 

While in the military service the above-named veteran applied for and was 
granted $10,000 of war-risk term insurance which he allowed to lapse after 
he was discharged from the service for nonpayment of premiums. On July 1, 
1927, the veteran submitted an application for the reinstatement of his term 
insurance and its conversion into United States Government life insurance, 
tendering therewith the amount of the premium on the term insurance for one 
month. He also submitted an unsigned and unverified bureau Form 763 dated 
June 30, 1927, which form is an affidavit in support of request for reinstate- 
ment of yearly renewable term (war time) insurance with lien for premiums 
and interest under section 304 of the World War Veterans’ Act as amended 
July 2, 1926. This form had the veteran’s name written at the top and 
included upon its face the necessary information. The physical examination 
report in connection with the application for reinstatement was not accom- 
plished, but there accompanied the application a letter from the applicant dated 
June 30, 1927, in which he wrote: “ Owing to my inability to appear before you 
for examination, will you accept the examination I had in your office in April 
of this year?” 

On July 19, 1927, before the bureau had acted upon the application for 
reinstatement, the applicant was run over by an electric train and killed. 

At the date of his application for reinstatement the veteran was suffering 
from a compensable disability resulting from tuberculosis because of which 
prior to the date of his application for reinstatement of his term insurance 
he had been rated as temporary partial 75 per cent from April 28, 1927, and 
his present final ratings is the same, namely, temporary partial] 75 per cent to 
the date of his death, his death having resulted from accidental injuries which 
were not service connected. Therefore, since at the time of his application for 
reinstatement he was not permanently and totally disabled, the reinstatement 
of his insurance would be allowable pursuant to the provisions of section 304 
of the World War Veterans’ Act as amended, if the other requisite conditions 
are considered as met. Section 304 of the World War Veterans’ Act, as 
amended July 2, 1926, is as follows: 

“In the event that all provisions of the rules and regulations other than the 
requirements as to the physical condition of the applicant for insurance have 
been complied with an application for reinstatement, in whole or in part, of 
lapsed or canceled yearly renewable term insurance or United States Govern- 
ment life insurance (converted insurance) hereafter made may be approved 
if made within one year after the passage of this amendatory act or within two 
years after the date of lapse or cancellation: Provided, That the applicant’s 
disability is the result of an injury or disease, or of an aggravation thereof, 
suffered or contracted in the active military or naval service during the World 
War: Provided further, That the applicant during his lifetime submits proof 
satisfactory to the director showing that he is not totally and permanently 
disabled. As a condition, however, to the acceptance of an application for the 
reinstatement of lapsed or canceled yearly renewable term insurance, where the 
requirements as to the physical condition of the applicant have not been com- 
plied with, or, for the reinstatement of the United States Government life 
insurance (converted insurance), the applicant shall be required to pay all the 
back monthly premiums which would have become payable if such insurance 
had not lapsed, together with interest at the rate of 5 per centum per annum, 
compounded annually, on each premium from the date said premium is due by 
the terms of the policy: Provided further, That where within one year of this 
amendatory act all of the requirements for reinstatement of yearly renewable 
term insurance under this section are complied with, except the payment of 
unpaid premiums with interest, and proof satisfactory to the director is fur- 
nished showing the applicant is unable to pay such premiums with interest or 
some part thereof, the application may be approved, and the amount of unpaid 
premiums with interest as provided in this section shall be placed as an interest- 
bearing indebtedness against the insurance, such indebtedness to bear interest 
at the rate of 5 per centum per annum, compounded annually, to be deducted in 
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any settlement thereunder: And provided further, That no yearly renewable 
term insurance shall be reinstated after July 2, 1927.” 

Paragraph 2 of General Order No. 362 issued by the United States Veterans’ 
Bureau, which general order relates to the reinstatement of yearly renewable 
term insurance under the provisions of section 304 of the World War Veterans’ 
Act as amended July 2, 1926, is as follows: 

“If the applicant is unable to pay all or any part of the back monthly 
premiums with interest and will furnish proof satisfactory to the director of 
his inability to pay, the amount of such premiums and interest will be placed 
as an interest-bearing indebtedness against the insurance. The applicant must 
also submit with his application a remittance sufficient to cover the premium for 
the month of reinstatement, or the first premium on the converted policy if the 
insurance is to be reinstated and converted. Form 763 will be used in submitting 
proof of inability to pay premiums with interest. This form must be sworn to 
before a notary public or other official authorized to administer oaths and 
provided with a seal.” 

Paragraph 4 of General Order No. 362 states among other things that it 
is essential that all the requirements of section 304 be complied with before 
reinstatement of the insurance can become effective. 

It appears from the file after a complete investigation that at the time of his 
death and at the date of his application for reinstatement of his term insurance, 
the veteran was considerably in debt and was unable to discharge his obliga- 
tions. The physical examination which the veteran requested the bureau to 
accept in lieu of a report of his physical condition at the date of his application 
for reinstatement was made on April 28, 1927, and did not disclose that the 
veteran was ut that time permanently and totally disabled, but on the contrary 
was used as the basis for rating the veteran 75 per cent temporary partial from 
April 28, 1927. Medical authorities of the bureau have stated that because of 
the nature of the tuberculosis from which the veteran was suffering, it is not 
probable that there would have been much change in his condition between the 
date of the’ said examination, namely, April 28, 1927, and the date of his 
application for reinstatement of his term insurance, namely, July 1, 1927. 

As to the unsigned and unverified Form 763, your attention is invited to the 
provisions of Section 304 of the World War Veterans’ Act, as amended, to the 
effect that the proof as to the veteran’s inability to pay the premiums with 
interest must be satisfactory to the director. 

Your decision of the following questions is, therefore, requested: 

1. In view of the provisions of General Order No. 362, may the director 
accept the unsigned and unverified Form 763 and the statements therein con- 
tained together with the other evidence in file as to the veteran’s inability to 
pay the unpaid premiums and interest, for consideration as evidence of such 
inability to pay? 

2. In view of the rating based on the physical examination of the veteran 
on April 28, 1927, and in view of the opinions of the medical officers of the 
bureau that the veteran’s condition would not have changed to any considerable 
degree between the date of such examination and July 1, 1927, the date of the 
veteran’s application for reinstatement, may such examination and opinions be 
accepted in lieu of the usual requirement of a physical examination and report 
thereof at the time of the application for reinstatement? 


Section 304 of the controlling statute, quoted in your submission, 
prescribes certain conditions precedent to acceptance of an applica- 
tion for reinstatement of insurance. 7 Comp. Gen. 509, 510. The 
two conditions precedent here for consideration are (a) whether the 
insured, during his lifetime, submitted “ proof satisfactory to the 
director ” showing he was not totally and permanently disabled, and 
(6) whether “ proof satisfactory to the director ” has been furnished 
showing that the applicant was unable to pay the amount of back 
premiums with interest required by the statute. The nature or form 
of the “ proof satisfactory to the director ” in either instance is not 

“ecifically fixed by the statute but is expressly left by the statute to 
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the determination of the director. It is understood from your sub- 
mission that in each instance regulations have been promulgated 
wherein is provided in plain terms that proof will be satisfactory 
to the director under the statute as to the existence of each of the 
two conditions precedent above prescribed. 

As to (a) you state in your question 2 that there is “usually a 
requirement of a physical examination and report thereof at the time 
of the application for reinstatement,” and it is understood that this 
is a matter of regulation. This requirement of the regulation does 
not appear to have been met. 

As to (b) the regulation you quote expressly provides that Form 
763, prescribed as a medium to furnish the evidence or proof of 
inability to pay back premiums with interest “must be sworn to 
before a notary public or other official authorized to administer 
oaths and provided with a seal.” Compliance was not had with this 
requirement of the regulation. 

It would appear from your submission that all of the detailed 
requirements prescribed by regulation for the reinstatement of insur- 
ance under section 304 of the statute were not complied with in this 
case prior to the death of the insured. However, in each instance it 
seems there was submitted some proof to the effect that the conditions 
precedent prescribed by the statute, to entitle a veteran to reinstate- 
ment of his insurance, were present at date of application for rein- 
statement and prior to the death of the veteran. Whether such proof 
is satisfactory to the director is not for determination by this office 
It is assumed, however, that the question upon which decision is 
requested is as to whether the director may determine in this particu- 
lar case that there is of record sufficient “ proof satisfactory to the 
director ” to show that the conditions of the statute have been met, 
notwithstanding the noncompliance with some of the requirements 
of the regulations. 

As the law does not require or provide that the director shall pre- 
scribe regulations under which to determine what shall constitute 
proof satisfactory to him, the fact that he has prescribed regulations 
to the effect that certain proof will be regarded by him as satisfactory 
does not preclude him from determining in particular cases that 
other proof is satisfactory to him. 

Therefore, in answer to both questions 1 and 2, you are advised 
that if the director shall find and certify that the proof submitted 
in this case is satisfactory to him as establishing that all of the condi- 
tions precedent prescribed by the statute have been met, and if he 
shall consider the insurance as reinstated and make an award accord- 
ingly, this office will interpose no objection to the payment of insur- 
ance benefits to those lawfully entitled, in the absence of other 
objection not disclosed in your present submission. 
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(A-21846) 
ADVERTISING—BIDS—MISTAKE—WITHDRAWAL 


After bids submitted in response to an advertisement for the furnishing of sup- 
plies have been opened, a bidder may not withdraw its bid except upon 
the basis of mutual mistake or a mistake so apparent on the face of the 


= that the agents of the Government would be chargeable with notice 

thereof. 

Where the low bidder, for no apparent reason, was permitted to withdraw its 
bid after the bids had been opened, and shortly thereafter a purchase 
order was issued to it for the desired supplies at an increased price, the 


United States is not obligated thereby to pay any amount in excess of 
the original low bid price. 


Comptroller General McCarl to the Secretary of War, April 9, 1928: 

There has been brought to my attention the following facts in 
connection with purchase order No. 28-245, dated January 23, 1928, 
issued by Day Jewell, first lieutenant Quartermaster Corps, quar- 
termaster at Fort Monmouth, N. J., to Armour & Co., for the de- 
livery of 3,000 dozen fresh eggs during the month of February, 1928, 
at $0.3898 per dozen, upon which purchase order there is the follow- 
ing statement: 


Nore.—The above item was advertised on circular proposal but all bids were 
rejected for the reason that the article could be purchased in open market at 
a lower price than could be obtained on circular proposal. 


It appears that in response to circular request for bids for furnish- 
ing certain supplies at Fort Monmouth, N. J., during the month of 
February, 1928, there were received proposals from four bidders, one 
being that of Armour & Co., who, on January 17, 1928, submitted 
a bid to furnish 3,000 dozen eggs at $0.3598 per dozen for delivery 
during the month of February, 1928. The other bidders submitted 
prices of $0.404, $0.45, and $0.48 per dozen, respectively. The bids 
were duly opened on January 20, 1928, whereupon Armour & Co. 
for apparently no reason was permitted to withdraw its bid, the 
other bids were rejected by the contracting officer, and three days 
later, on January 23, 1928, Armour & Co, was issued a purchase 
order for the eggs at $0.3898 per dozen, an increase in price of $0.03 
per dozen over the bid which the same company had been allowed to 
withdraw, which on the quantity of eggs required, would amount 
to an increase of $90 over the original bid price of such company. 

By letter dated January 27, 1928, the matter was brought to the 
attention of the Quartermaster General, War Department, who was 
requested to forward to this office all bids received under the circular 
proposal and to give the number of the voucher covering payment. 

In reply thereto there was received from the quartermaster, Fort 
Monmouth, N. J., by second indorsement dated February 3, 1928, 
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through office of the Quartermaster General, Washington, D. C., the 
following statement: 


1. Purchase order referred to in basic letter covers eggs to be delivered during 
month of February, 1928, and payment will not be made until the end of the 
month. 

2. In connection with the contract for February’s eggs for this station, the 
matter happened as follows: 

Armour & Co.’s representative announced, after the bids were opened and 
before the bid was accepted, that they would withdraw their bid. They were 
allowed to do so. (Mayer v. U. 8., 51 Ct. Cls. 317 (1869)) as a precedent 
therefor. When the remaining bids were considered, two of the remaining three 
bidders had no means to supply our demand.as called for. As there are no 
storage facilities for perishable products—except in very small quantijties—it 
was not practicable for Austin Nichols & Co. or Marachurr Bros. to furnish us 
eggs within 24 hours’ notice. That left only one bid to be seriously considered— 
that of Swift & Co. Their bid was $0.45. After due consideration, all bids 
were rejected and we began to negotiate for better prices. Thereupon, Armour 

-& Co. submitted the lowest offer. As these supplies were required beginning 
February 1, there was not time to readvertise. Inasmuch as the bid accepted 
was $0.06 per dozen lower than the only other original bidder who was in a 
position to meet our needs as to deliveries, his bid was accepted in the interests 
of economy, there being a savings to the United States of $180.60 in the trans- 
action and a difference of $45.60 on the transaction that could have been made 
with Austin Nichols & Co. 

8. Copies of bids on eggs inclosed. 


The case relied upon by the quartermaster at Fort Monmouth, 
N. J., as authority for his action in permitting Armour & Co. to 
withdraw its bid is the case of Mayer v. United States, 5 Ct. Cls. 317 
(not 51 Ct. Cls. as cited by the quartermaster), decided in 1869. In 
that case it appeared that a sutler had erected a building on the 
Government reservation at Fort Riley and the Quartermaster Gen- 
eral recommended that the building be purchased by the Government 
at an appraised value. The building was appraised by a board of 
officers, but before purchase was made a third party interposed a 
claim, founded on a prior mortgage. The Government refused to 
buy until both the alleged owners furnished a deed of their respec- 
tive titles. The furnishing of the deeds was delayed, the order for 
the purchase of the building was rescinded, and the claimants were 
duly advised of such action, The suit which was brought against 
the United States for the appraised value of the property was dis- 
missed by the Court of Claims, Although in discussing the case the 
court made the statement that “The right of one contracting party, 
pending negotiations, to withdraw any proposition made to the 
other before it is accepted, can not be questioned,” the case did not 
involve the requirements for competitive bidding for furnishing 
supplies to the United States under statutes pertaining thereto, and 
therefore had no applicability to the situation involved in the present 
matter. 

In the case of W. A. Scott v. United States, 44 Ct, Cls, 524, it was 
held that a bidder could not recover the amount of a check for $500 
which accompanied his bid where the bid was withdrawn before ac- 
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ceptance and the bidder refused to enter into a contract upon the 
ground that a mistake had been made in submitting the bid. The 
court, on page 527, after stating the ordinary rule that an offer may 
be withdrawn at any time before acceptance, made the following 
statement relative to Government contracts: 


II. The other question involved in this case is more difficult of determination, 
viz: What are the rights of bidders as to the withdrawal of their bids after 
they have been opened and they have been informed thereof, but before they 
have been accepted? 

The agents of the Government stand upon a different footing from private indi- 
viduals in the matter of advertising for the letting of contracts in behalf of the 
United States. They have no discretion. They must accept the lowest or the 
highest responsible bid or reject all and readvertise. Private individuals are 
not required thus to act. Hence it is apparent that Government agents should 
be allowed a reasonable time after the opening of bids before they are allowed 
to be withdrawn, so they can be afforded opportunities to ascertain whether 
collusion or fraud had been perpetrated against the United States by the 
parties engaged in the bidding. It is also apparent that if the rule of allowing 
immediate withdrawals after the results of the bidding are made known, 
frauds innumerable could be perpetrated against the United States, and thus 
public justice would be greatly hampered. Experience in advertising for pro- 
posals for contracts has rendered it necessary for the different departments of 
the Government to require a deposit of 5 to 10 per cent of the approximate 
amount involved as an evidence of good faith and honest dealing on the part of 
the bidders, said deposit to be forfeited if the rules of the departments are not 
complied with; otherwise such deposits will be returned to the bidders. It is 
an easy matter for a bidder to shun responsibility if he has underestimated or 
overestimated in his proposal, provided he is allowed to withdraw his bid and 
with it recover the amount of his deposit. 


It has been held repeatedly that under the statutes requiring com- 
petitive bidding and the acceptance of the lowest bid for furnishing 
supplies and services to the United States, the Government has a 
reasonable time after the opening of the bids to make an award and 
that during such time a bid may not be withdrawn except upon the 
basis of mutual mistake or a mistake so apparent on the face of the 
bid that the agents of the Government would be chargeable with 
notice thereof. 24 Comp. Dec. 534; 4 Comp. Gen. 911; 6 td. 504; 
id. 786; 7 id. 514; W. A. Scott vy. United States, 44 Ct. Cls, 524; 21 
Op. Atty. Gen. 56; 30 id. 56. 

As no circumstances appear, or are even alleged, that would have 
authorized the withdrawal of Armour & Co.’s bid, it must be held 
that the quartermaster had no authority to permit the withdrawal 
of such bid after the bids were opened, and that the issuance of the 
purchase order to that company at an increased price, especially 
without readvertising, was without effect to obligate the United 
States to pay any amount in excess of that company’s original bid 
price. See 6 Comp. Gen, 158. Accordingly, you are advised that 
payment for the eggs delivered under the purchase order in excess 
of the rate of $0.3598 per dozen will not be approved by this office, 
under the circumstances now appearing. 

6752°—28——41 
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(A-21941) 


VETERANS’ BUREAU—INSURANCE—CONVERSION—INCONTEST- 
ABLE CLAUSE 


The incontestable clause in section 307 of the World War Veterans’ Act has 
no relation to the conversion of term insurance not coupled with a rein- 
statement of term insurance. A rating of permanent total disability made 
either during or subsequent to the period of six months immediately fol- 
lowing a conversion, retroactively effective as of a date prior to the con- 
version at a time when the insured was rated less than permanent and 
total, does not void the conversion and mature the term insurance, but 
insurance rights should be determined under the converted policy, except 
that in cases where the evidence on which such a retroactive rating of 
permanent total disability was based was in the Veterans’ Bureau at or 
prior to conversion, insurance benefits should be determined under the 
term insurance and not under the converted policy. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 9, 1928: 


Consideration has been given to your letter of March 3, 1928, 
requesting decision of a question presented as follows: 


The Veterans’ Bureau has before it for consideration two claims upon which 
your decision is requested. Both cases present the question whether, after the 
acceptance of a conversion of term insurance and a subsequent rating of 
permanent and total disability effective prior to the conversion and at a time 
when the term insurance was in force, the insured may be given the right to 
choose whether he will take the total and permanent disability benefits under 
the term insurance, or whether he will be limited to take the permanent and 
total benefits under the converted insurance. At the outset it should be noted 
that if the insured is limited to the total and permanent disability benefits 
under the converted insurance these benefits could be paid not exceeding six 
months prior to the receipt of due proof of total permanent disability, whereas 
if the insured may be permitted to take the benefits under the term policy 
such benefits could be paid for any period back to the inception of the 
permanent total disability. 

The two cases are those of Andy Stevens, C-443,936, and Homer Dow 
Pritchard, C-390,394. In the Andy Stevens case the veteran had kept in force 
$5,000 term insurance until the conversion thereof on May 1, 1926. Premiums 
were paid on the converted insurance through November, 1926. At the date 
of the conversion of the insurance the veteran was rated by the bureau less 
than permanent and total but on October 18, 1926, within six months of the 
effective date of conversion, the veteran was declared by the bureau to be 
permanently and totally disabled from December 17, 1923, a date prior to the 
conversion and a date when the term insurance was in force. 

In the Homer Dow Pritchard case the veteran while in service had carried 
$5,000 term insurance which was kept in force through June, 1926. Effective 
July 1, 1926, the veteran converted this insurance and paid premiums thereon 
through March, 1927. At the date of the conversion he was rated less than 
permanently and totally disabled and was so rated for more than six months 
after the date of conversion. On February 5, 1927, he was rated permanently 
and totally disabled from May 12, 1926, the latter date being prior to the 
effective date of conversion but a date when the term insurance was in force. 

In conclusion section 307 of the World War Veterans’ Act as amended makes 
all policies of insurance incontestable if the insurance has been in force six 
months from the date of issuance of the policy. It is believed that this section 
is well susceptible of a sufficiently broad interpretation to postpone the vesting 
of rights in an insured under a conversion which was made in ignorance of the 
status of insured at the time of conversion. If, therefore, the conversion is not 
incontestable and the term insurance has been matured by total permanent dis- 
ability, the right of an insured to claim benefits by reason of the total and 
permanent disability incurred prior to the conversion would seem to be un- 
questioned, and this has been the general effect of the policy adopted by the 
Veterans’ Bureau in the past relating to cases of this type. 
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In view of the disallowances entered in these two cases by the representa- 
tives of the General Accounting Office, your decision is requested specifically 
whether, if a conversion is made, the insured then being rated less than perma- 
nently and totally disabled, he may be given the right upon a subsequent 
rating of permanent and total disability prior to conversion and when the term 
insurance is in force, to choose to take the permanent and total disability benefits 
under the term insurance (a) in a case where the rating of permanent and 
total disability was made within six months after conversion (Andy Stevens) 
and (vb) where the rating of antecedent permanent total disability was made 
more than six months after conversion (Homer Dow Pritchard). 


The cases submitted involve the general question whether a rating 
of permanent total disability by the Veterans’ Bureau retroactively 
effective as of a date prior to conversion of term insurance may be 
considered as defeating the conversion so as to authorize or require 
payment of insurance under the term policy. The question has been 
answered generally in the negative both by the Attorney General 
and this office. See 32 Op. Atty. Gen. 380 (synopsis), 382 (4, facts), 
389 (statement of principle) ; 1 Comp. Gen. 756, 758; 7 id. 248. The 
principle announced was more particularly with reference to cases 
where there was a rating of disability less than permanent and total 
in foree at and prior to conversion, and the bureau subsequently 
attempted to make a rating of permanent total disability, on the 
basis of subsequently discovered evidence, effective as of a date prior 
to the conversion. It is understood that the two cases presented fall 
within this class. It was properly held in the cited decisions that the 
conversion may not thus be defeated in such cases, the holding being 
on the basis of estoppel of both the Government and the insured, and 
on the basis that the conversion regularly authorized and completed 
immediately vests rights in both the Government and the insured. 

The new points suggested in the present matter are (a) the effect 
of the incontestable clause of the statute on conversions; (b) whether 
there could be considered to be an election or choice in favor of the 
insured as between term and converted insurance in the event of 
maturity by permanent total disability; and (c) whether an excep- 
tion to the general rule above stated would be justified if the evidence 
on which the retroactive rating of permanent total disability was 
based was in the Veterans’ Bureau prior to the conversion. 

The points will be considered in order under their respective 
letters as follows: 

(a) It is understood that both of the converted policies in the 
two cases presented are of the ordinary life plan, paragraph 7 of 
which provides that the policy shall be incontestable from the date 
it takes effect, except for nonpayment of premiums. This would 
seem to be controlling unless it may be concluded that the incon- 
testable clause, appearing in the statute under the authority of which 
all policies are issued, is applicable The incontestable clause ap- 
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pearing in section 307 of the World War Veterans’ Act of June 7, 
1924, 43 Stat. 627, is as follows: 


All such policies of insurance heretofore or hereafter issued shall be incon- 
testable after the insurance has been in force six months from the date of 
issuance or reinstatement, except for fraud or nonpayment of premiums and 
subject to the provisions of section 23: Provided, That a letter mailed by the 
bureau to the insured at his last known address informing him of the invalidity 
of his insurance shall be deemed a contest within the meaning of this section: 
a wee further, That this section shall be deemed to be in effect as of April 


The contestable period of six months dates from only two happen- 
ings, viz, “issuance” and “reimstatement.” Conversion of term in- 
surance, as distinguished from the original issuance of a converted 
form of policy, is not expressly included and may not be included by 
implication. There is a reason for allowing a period for contest of 
the issuance or reinstatement of a policy but not of a conversion, in 
view of the other terms of the controlling statute. As to the issuance 
and reinstatement of a policy, the statute and regulations issued 
thereunder having the force and effect of law require the determina- 
tion that the insured is an insurable risk or that he comes within the 
conditions prescribed by the statute, requiring in each instance a 
medical examination or a status in the military or naval service from 
which an insurable risk may be presumed. As to conversions of term 
insurance the statute specifically provides that same shall be accom- 
plished “without medical examination.” See section 301 of the 
statute, 48 Stat. 624. Thus the prime essential on which a contract 
of insurance is based is not open to contest in the action of conversion 
of term insurance. It has been suggested that as all policies now 
issued are of a converted form, the word “ issuance ” appearing in the 
incontestable clause of the statute would necessarily include conver- 
sion. ‘There is a distinction between the original issuance of a con- 
verted form of policy and the conversion of term insurance; the 
former requires a-medical examination or a status from which physi- 
cal and mental soundness is to be presumed, whereas the latter does 
not require medical examination. It must be concluded, therefore, 
that the incontestable clause of the statute has no relation to the 
conversion of term insurance not coupled with a reinstatement of 
a lapsed term policy. 

(b) You state “ there is nothing in the terms of the converted policy 
which prohibits giving the insured the right to choose where he has 
potential rights under either the term or converted insurance.” 
Neither is there any provision in the policy or in the controlling 
statutes granting a right to choose or to elect as between the two 
forms of insurance, in the absence of which, the rights of the in- 
sured and others claiming under the insurance must be for determina- 
tion under the terms of the policy lawfully in force at the time the 
right attached. A choice or right of election as between the two 
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forms of insurance may not be implied solely on the basis that there 
is nothing in the policy or controlling statutes prohibiting the right 
of choice or election. On the contrary, such a right would lawfuily 
be authorized only under a specific provision of law. 

(c) An exception to the general rule is justified where the retro- 
active rating of permanent total disability is based on evidence on 
file in the Veterans’ Bureau prior to the conversion of the insurance. 
See 3 Comp. Gen. 582. In such cases, if the retroactive rating of 
permanent total disability is effective as of a date when the term 
insurance was in force prior to the conversion thereof, rights to the 
insurance should be determined under the term insurance, not under 
the converted policy. 

After a careful consideration of all the matters that have been 
submitted or suggested in connection with this submission, I am 
constrained to hold that both of your questions must be answered in 
the negative. 

In view of the long-established administrative practice to the con- 
trary, it is believed to be in the interest of the Government, in order 
to avoid extended litigation, that the principles of this decision be 
applied only to cases in which the Veterans’ Bureau has not as yet 
notified the insured of a right of choice or election to receive benefits 


under either term or converted insurance. All cases where the 
insured has been notified of a right of choice or election as between 
the two forms of insurance, or where the insured has made a choice, 
or where an award has been made, including the two cases sub: 


mitted, may be adjudicated under the terms of the policy chosen by 
the insured. 


(A-19475) 
CONTRACTS—INCREASED COSTS—DISPUTES 


Under a Government construction contract providing that in the event changes 
in “drawings, specifications or other conditions” thereof result in an 
increase or decrease in the amount due under the contract an “ equitable 
adjustment shall be made,” the contractor may be properly paid for any 
increased cost resulting from orders of the Government to stop work. 

Under a Government construction contract the determination of any dispute 
between the contracting officer and the contractor as to the amount of 


increased cost by the officer stipulated in the contract is conclusive on 
the contractor. 


Decision by Comptroller General McCarl, April 10, 1928: 

The Realty and Finance Corporation of Virginia has requested 
review of settlement No. 0185462, dated June 23, 1927, wherein was 
disallowed its claim under a construction contract, dated June 26, 
1926, for $1,158.87, alleged increased cost resulting from orders of 
the Government to stop work at various times in the course of con- 
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struction of an engine extension at buildings located at Langley 
Field, Va., of the National Advisory Committee for Aeronautics. 
The claim was disallowed on the ground that there was no legal 
liability on the United States for such increased costs. 

The contract of June 26, 1926, required the engine extension to be 
completed within 120 days from the date thereof, or on or before 
November 18, 1926, with a stipulation for a deduction of liquidated 
damages at the rate of $45.75 for each calendar day of delay, with 
the further stipulation that such deduction should not be made for 
delays— 

* * * (not the result of his fault or negligence) arising from causes 
beyond his control. Such causes shall be determined by the secretary of the 
committee, or an authorized representative thereof, and shall include, but shall 
not be restricted to, acts of God, the Government, the public enemy or common 


carriers, fires, epidemics, quarantine restrictions, and strikes, wherever any 
of these causes of delay occur. * * * 


The contract contemplated that there might be changes in the 
drawings, specifications, or other conditions of the contract within 
the general scope thereof, and it was provided that: 


* * * If such changes cause an increase or decrease in the amount due 


under this contract, or in the time required for its performance, an equitable 
adjustment shall be made and the contract shall be modified in writing accord- 
ingly. No change involving an estimated increase or decrease of more than 
five hundred dollars shall be ordered unless approved by the secretary of the 
committee or his duly authorized representative. Any claim for adjustment 
under this article must be asserted within ten days from the date the change 
is ordered unless the contracting officer shall for proper cause extend such 
time, and if the parties can not agree upon the adjustment the dispute shall 
be determined as provided in article 21 hereof. * * 


The National Advisory Committee for Aeronautics required the 
performance of certain extra work, and there appears no controversy 
with respect to either the additional compensation or extensions of 
time therefor. By letter dated September 4, 1926, there were con- 
firmed verbal orders to the contractor on September 2, 1926, to stop 
work until further notice. By letter dated October 25, 1926, the 
contractor was ordered to resume work. By letter dated November 
3, 1926, the contractor requested an extension of time, because of said 
order to stop work, and payment of $1,158.87 as increased expenses 
occasioned thereby. The contractor was also ordered to stop work 
on December 2 and to resume work on December 13, 1926, but this 
stoppage does not appear to have included all of the work and no 
claim is made for additional cost with respect thereto. 

The contractor alleged that the increased cost of performance occa- 
sioned thereby was $1,158.87, but the engineer in charge and the 
secretary of the committee have determined the amount to be $491.45. 
There are thus differences between the parties as to the amount of 
increased cost resulting from the delay because of needs of the 
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United States. In event of dispute, the contract provides that same 
shall be determined as stipulated in article 21 thereof as follows: 


(a) Except as otherwise specifically provided in this contract, all claims, 
doubts, and disputes shall be decided by the contracting officer, and the con- 
tractor shall promptly proceed with the work under such decision. 

(b) The decision of the contracting officer shall be final and conclusive except 
as to the element of time and the financial consideration involved, and unless 
within twenty days after such decision the contractor applies in writing, 
through the contracting officer, to the secretary of the committee for a review 
of the decision as to the element of time and the financial consideration in- 
volved, the decision of the contracting officer shall also be final and conclusive 
as to the questions involved in these elements. 


The decisions made final by the terms of the contract concern 
questions of fact, only, and do not involve questions of law which, 
under section 305 of the Budget and Accounting Act of June 10, 
1921, 42 Stat. 24, are for consideration by this office. It may be 
accepted that there were delays on the part of the Government in the 
completion of the work increasing the cost of performance by the 
sum of $491.45. The question for determination is whether such 
sum, in addition to the contract price, is properly payable under the 
appropriation for the contract work. 

The act of March 3, 1925, 43 Stat. 1206, made appropriations under 
the heading “National Advisory Committee for Aeronautics” for 
“scientific research, technical investigations, and special reports in 
the field of aeronautics * * * equipment, maintenance, and 
operation of a research laboratory, known as the Langley Memorial 
Aeronautical Laboratory,” and section 3678, Revised Statutes, pro- 
vides that: 


All sums appropriated for the various branches of expenditure in the public 
service shall be applied solely to the objects for which they are respectively 
made, and for no other. 


As above stated, the contract stipulated that an equitable adjust- 
ment would be made in the event there was a change in the drawings, 
specifications, or other conditions of the contract resulting in in- 
creased or decreased cost or time required for performance, and it 
has been suggested that an order for contractor to stop work, issued 
by a representative of the Government, might properly be regarded 
as such a “change” in the contract conditions as to permit of an 
adjustment of any resulting damage sustained by contractor, and 
in such connection it is pointed out that courts have heretofore given 
judgments against the United States, in certain cases, for the amount 
of damages actually sustained by a contractor and established to be 
due to action on behalf of the United States requiring suspension 
of work, and that on report of such judgments to the Congress, they 
have been appropriated for and paid. 

But in connection with all such judgments it is to be distinctly 
observed that the appropriation for the work has not been charged. 
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In such cases the court is not concerned with the question of the non- 
availability of the appropriation for the work to meet such damage 
claims. The court merely concludes from the proof that the claim 
is just and should be paid. See Geddes v. United States, 38 Ct. Cls. 
428, where it was said: 


The accounting officers are the guardians of the appropriations. It is their 
business to see that no money is paid out of the Treasury unless the payment 
is authorized by an appropriation act. It is not their business to adjudicate 
abstract questions of legal right beyond the legal right of a person to be paid 
out of a specific appropriation. An appropriation constitutes the means for 
discharging the legal debts of the Government. 

The judgment of a court has nothing to do with the means—with the remedy 
for satisfying a judgment. It is the business of courts to render judgments, 
leaving to Congress and the executive officers the duty of satisfying 
them. * * *® 


As stated, the judgments of the courts, except of a certain limited 
class, are not paid under administrative appropriations but are 
required by the act of September 30, 1890, 26 Stat. 537, to be reported 
to the Congress for a specific appropriation before same may be paid 
and under Article I, section 9, of the Constitution, the Congress may 
make the necessary appropriation to pay the same. . 

Both this office and the administrative officer who was charged 
with the accomplishment of the work may only consider such a claim 
with relation to the availability of the appropriation for the doing of 
the work and thus every payment under the appropriation under the 
terms of a contract must proximately meet a need of the United 
States and contribute to the benefit of the United States with relation 
to the particular work and appropriation therefor. Claims on ac- 
count of delays caused by Government officers are no exception to the 
rule and the test in all such cases is whether the delay caused by the 
administrative officers in the prosecution of the work was because of 
needs of the Government and essential to the accomplishment of the 
object for which the appropriation was made and proximately con- 
tributed thereto. The facts from which this may be determined 
must be duly reported and before any payment thereon is made, 
they should be made the matter of a submission to this office for 
either advance decision thereon or stating of a settlement of the 
claim arising out of the facts, as the matter may warrant. It is to 
be understood in this connection that in every instance there must 
necessarily appear a contract that in itself imposes a valid obligation 
upon the Government in the uses of the appropriation and that in 
no case may administrative action involve a cost of the work to the 
Government in excess of the appropriations made therefor. See 
section 3679, Revised Statutes, and the act of March 3, 1905, 33 Stat. 
1257, as amended by the act of February 27, 1906, 34 Stat. 48, 
prohibiting administrative officers from incurring deficiencies in 
appropriations, 
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The order to stop work in the instant case was to enable the 
Government to further check the calculations for the engine founda- 
tions for which the building had been constructed. The forms had 
been built and the concrete partly poured and as precision was neces- 
sary in the installation of the engines, it was deemed advisable by 
the Government to check up on its own specifications for, unless they 
were verified under the work as it had progressed, it might become 
necessary to tear out the foundations and replace them. The delay 
necessary to make such verification of the computations in the Gov- 
ernment’s own specifications may be considered as meeting a need of 
the United States and proximately contributing to the performance 
of the work. The facts as to this have been duly ascertained and 
increased cost to the contractor has been found in accordance with 
the contract in the amount of $491.45. The appropriation is accord- 
ingly determined by me to be available for the payment of this 
amount to the contractor in full of all claims. 

The necessary amount being available in the appropriation in- 
volved, upon review the contractor is allowed $491.45. 









) 
f (A-21274) 
° VEHICLES SEIZED AND FORFEITED UNDER SECTION 3450, REVISED 
STATUTES 
’ 
The proceeds derived from the sale of vehicles or other means of conveyance 
seized and forfeited under section 3450, Revised Statutes, are for covering 
e into the Treasury as miscellaneous receipts without abatement or deduction 
C as provided in section 3617, Revised Statutes. Expenses of sale of such 
vehicles are chargeable to the appropriation made under the Department of 
f Justice for the payment of salaries, fees, and expenses of United States 
e marshals. 
i Decision by Comptroller General McCarl, April 10, 1928: 
d There is for consideration by this office the question as to whether 
, the appropriation “Salaries, fees, and expenses, United States 
r marshals,” should be charged with the expenses of sales of vehicles 
é seized and forfeited under the provisions of section 3450, Revised 
0 Statutes, or whether such expenses should be deducted from the pro- 
t ceeds of sale of said vehicles before being covered into the Treasury 
n of the United States as miscellaneous receipts, internal revenue 
n collections. 
e The provisions of section 3450, Revised Statutes, may conveniently 
re be divided for the purpose of this decision into three parts. The first 
t. part relating to forfeitures thereunder provides: 
8, Whenever any goods or commodities for or in respect whereof any tax is or 
n shall be imposed, or any materials, utensils, or vessels proper or intended to be 


made use of for or in the making of such goods or commodities are removed, or 
are deposited or concealed in any place, with intent to defraud the United States 
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of such tax, or any part thereof, all such goods and commodities, and all such 
materials, utensils, and vessels, respectively, shall be forfeited; and in every 
such case all the casks, vessels, cases, or other packages whatsoever, containing 
or which shall have contained, such goods or commodities, respectively, and 
every vessel, boat, cart, carriage, or other conveyance whatsoever, and all horses 
or other animals, and all things used in the removal or for the deposit or 
concealment thereof, respectively, shall be forfeited. * * 

There is next a provision relating to the imposing of a penalty 
against persons attempting to evade payment of internal revenue 
taxes as follows: 

* * * And every person who removes, deposits, or conceals, or is con- 
cerned in removing, depositing, or concealing any goods or commodities for 
or in respect whereof any tax is or shall be imposed, with intent to defraud 
the United States of such tax or any part thereof, shall be liable to a fine 
or penalty of not more than five hundred dollars. * * * 

The remaining provisions of the section, in so far as here material, 


are as follows: 

* * * And all boilers, stills, or other vessels, tools, and implements used 
in distilling or rectifying, and forfeited under any of the provisions of this 
title, and all condemned material, together with any engine or other machinery 
connected therewith, and all empty barrels, and all grain or other material 
suitable for distillation, shall, under the direction of the court in which the 
forfeiture is recovered, be sold at public auction, and the proceeds thereof, 
after deducting the expenses of sale, shall be disposed of according to 


mw. * 

The last part quoted provides that there may be deducted the ex- 
penses of sale from the proceeds thereof, but, as will be noted, noth- 
ing is said therein with respect to sales of vehicles or other means 
of conveyance. The conveyances are covered under the first part of 
the section, in which a forfeiture of the same is provided, and while 
it is evident that in proceedings for forfeiture there is of necessity 
involved a sale or other disposition of the article as the court before 
which the proceedings are held may determine, it does not follow 
that the expenses of sale of seized and forfeited vehicles should be 
deducted from the proceeds of the sale, as is provided with respect 
to the sales specifically set forth in the last part of the section 
quoted. 

In a decision of this office, 4 Comp. Gen. 594, it was held that 
storage charges upon vehicles seized, forfeited, and sold under the 
provisions of section 3450, Revised Statutes, are chargeable against 
the appropriation of the Department of Justice for “Salaries, fees, 
and expenses of marshals, United States courts.” Other expenses 
in connection with seizure, keeping, forfeiture, and sale of the 
vehicles are in no different status than storage charges proper. 

Section 3617, Revised Statutes, provides: 

The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in the next section, shall 


be paid by the officer or agent receiving the same into the Treasury, at as early 
a day as practicable, without any abatement or deduction on account of salary, 
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fees, costs, charges, expenses, Or claim of any description whatever. But noth- 
ing herein shall affect any provision relating to the revenues of the Post Office 
Department. 

In the sale of vehicles or other means of conveyance seized and 
forfeited under the provisions of section 3450, Revised Statutes, there 
is not involved the sale of old material, condemned stores, supplies, or 
other public property covered by section 3618, Revised Statutes, the 
proceeds of which are properly chargeable with the expenses of the 
sale prior to their being covered into the Treasury as provided by the 
act of June 8, 1896, 29 Stat. 268. The proceeds of the sale of a 
vehicle seized and forfeited under section 3450, Revised Statutes, are 
“moneys received * * * forthe use of the United States,” within 
the meaning of section 3617, Revised Statutes, supra, and are properly 
for disposition as provided therein “ without any abatement or deduc- 
tion on account of salary, fees, costs, charges, expenses, or claim of any 
description whatever.” See Goldsmith-Grant Company v. United 
States, 254 U. S. 505, in which it was held that the forfeiture under 
section 3450, Revised Statutes, was absolute and that no claim of an 
innocent third party claiming an interest in the article could be 
considered and paid from the proceeds of the sale. 

Accordingly, it must be held that expenses of sales of vehicles seized 
and forfeited under the provisions of section 3450, Revised Statutes, 
are not chargeable to the proceeds of the sale of such vehicles. Such 
proceeds are for disposition under the provisions of section 3617, 
Revised Statutes, without deduction or abatement. The expenses of 
the seizure and sale in such cases should be charged to the appropria- 
tion made for the salaries, fees, and expenses of United States 
marshals. 


(A-21771) 
TELEPHONES—PRIVATE RESIDENCES 


The use of appropriated Indian moneys or tribal funds is not authorized for the 
payment of charges for telephone exchange service in the private residences 
of Government officers or employees residing.in Government quarters on 
Indian reservations whereon an office is regularly maintained for the con- 
duct of Government business. 


Decision by Comptroller General McCarl, April 10, 1928: 

O. L. Babcock, superintendent and special disbursing agent, Uma- 
tilla Indian Agency, Pendleton, Oreg., applied February 8, 1928, for 
review of settlement K.-19423-In, dated December 23, 1927, pertain- 
ing to his Indian and special deposit account wherein credit was dis- 
allowed for $3.90, representing payments made to Pacific Telephone 
and Telegraph Co., of Pendleton, Oreg., in the sum of $1.95 as tele- 
phone exchange service for the month of June, 1927, from “ Indian 
moneys, proceeds of labor,” and $1.95 for telephone exchange service 
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for the month of July, 1927, from “Interest on Umatilla school 
fund.” 

The three phones, for which the monthly exchange charge of 65 
cents each was made, appear to have been those that had been in- 
stalled in the private residence or quarters of the superintendent, 
deputy special disbursing agent, and special officer at the Umatilla 
Indian Agency. 

Credit for the payment from “ Interest on Umatilla school fund” 
was disallowed for the reason that the payment was in violation of 
the prohibition contained in section 7 of the act of August 23, 1912, 
37 Stat. 414, wherein it is provided that such payments shall not be 
made from public funds. The similar payment from “ Indian 
moneys, proceeds of labor” was disallowed for the reason that the 
statutory prohibition was likewise applicable, no showing having 
been made that the fund used in this instance was derived from a 
school or other nontribal activity. See act of May 17, 1926, 44 Stat. 
560, and section 27 of the act of May 18, 1916, 39 Stat. 158. 

It is contended that the maintenance of telephones in the residences 
of the superintendent, the deputy special disbursing agent, and the 
special officer was essential to render the most effective service to the 
Indians for the reason that the agency office is open only eight hours 
each day for six days a week and that neither the Indians of the 
reservation nor the farmers leasing the Indian lands confine their 
business dealings with the agency to the office hours, but frequently 
resort to the use of the telephone at any hour of the day or night. 
It is further contended that under the circumstances the telephones 
lose their identity as private telephones and become official phones 
necessary for the transaction of Government business. 

Section 7 of the act of August 23, 1912, 37 Stat. 414, provides: 


That no money appropriated by this or any other Act shall be expended for 
telephone service installed in any private residence or private apartment or 
for tolls or other charges for telephone service from private residences or private 
apartments * * * 


The language of the section quoted is plain and comprehensive and 
has been uniformly construed in a long line of decisions to prohibit 
the furnishing at public expense of personal telephone service to a 
Government officer or employee in his private home or quarters. See 
19 Comp. Dec. 198, 202, 212, and 350; 21 id, 248; 22 id. 602, and 
4 Comp. Gen. 19 and 891. 

The buildings occupied by the official and en:ployees are stated to 
be Government buildings on Government land and as such are public 
property. However, the fact that the buildings are public property 
does not make them any the less private residences or quarters when 
they are turned over to Government officers and employees for the 
private and exclusive personal use of themselves and their families. 
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It has been held that calling, or even using, a room in a private resi- 
dence as an “ office,” where a regular office is elsewhere available and 
provided, would not make it such, and that such a transaction could 
be regarded in no other light than as a patent attempt to evade the 
law. 19 Comp. Dec. 212. 

The payment made from “Interest on Umatilla school fund ” was 
clearly a payment from a public fund and as such comes within the 
prohibition as to telephone services in private residences. 

With reference to the payment made from “Indian moneys, pro- 
ceeds of labor ” it is not shown, nor are there any reasonable grounds 
for an assumption from the evidence submitted, that the funds used 
to make the payments in question were derived from a school or other 
nontribal activity over which the Secretary of the Interior has con- 
trol, as provided by the act of May 17, 1926. In view of the pro- 
hibition contained in section 27 of the act of May 18, 1916, 39 Stat. 
158, that no money shall be expended from Indian tribal funds with- 
out specific appropriation except for the equalization of allotments, 
the education of Indian children, per capita and other payments 
(see 6 Comp. Gen. 73) and the fact that Indian tribal funds are in 
the status of public funds (Decision A-9406, May 1, 1925), the pay- 
ments for telephone services installed in private residences from a 
fund other than the excepted portion of the “Indian moneys, pro- 
ceeds of labor,” as specified in the act of May 17, 1926, in the absence 
of specific authority of law, are unauthorized. 6 Comp. Gen. 73. 

Accordingly, it must be held that the payments from the two 
funds involved for telephone exchange service were made from pub- 
lic funds for purposes prohibited by section 7 of the act of August 
23, 1912, swpra, and therefore were unauthorized, Upon review the 
settlement is sustained. 


(A-22041) 
PRIVATE PROPERTY LOST OR DAMAGED IN MARINE DISASTERS 


When officers and crew on War Department vessels have signed shipping ar- 
ticles in which stipulations are entered into for reimbursing them for losses 
of personal effects in marine disasters, such articles become the contract 
of employment under which thelr* services are rendered and they are ac- 
cordingly entitled to reimbursement for property lost or damaged by 
fire on board the vessel during the voyage covered by their contract of 
employment, 

The annual appropriation for the transportation of the Army and its supplies 
makes provision for the operation of boats and other vessels of the War 
Department, and as that appropriation is available for the payment of wages 
to officers and crews of vessels under its control, said appropriation is 
also available for reimbursing officers and crews of vessels for losses of 
personal effects when stipulations are entered into in shipping articles 
forming their contracts of employment for making reimbursement for 
loss caused by marine disasters. 
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Decision by Comptroller General McCarl, April 10, 1928: 

E. J. Neason requested, February 28, 1928, review of settlement 
No. 0122157, dated September 25, 1926, wherein there was disallowed 
his claim in the amount of $197.35 for loss of personal effects dam- 
aged or destroyed by fire on board the U. S. A. T. Edgemoor on 
December 2, 1924, on which vessel he was serving as third officer, 
the claim being disallowed on the ground that there was no appro- 


priation available for making reimbursement for loss of personal 
property in a marine disaster. 


The claim of Mr. Neason has been reduced by the Quartermaster 
General’s Office from the amount above stated to $150.30 due to the 
making of reductions in the claimed value of certain articles at the 
time of the fire, and is one of six claims growing out of the fire in 
question that have been presented to this office for payment. 

The appropriation sought to be charged with the amount of the 
claims for damaged personal property growing out of the fire on the 
Edgemoor is that for “Army transportation, Q. M. C., 1925,” the 
theory on which it is proposed to charge said appropriation being 
that under the contract of employment the Government is liable for 
reimbursement of actual losses of personal effects in the cases of 
marine disaster within the limit specified in the contract of employ- 
ment and that the appropriation from which the wages of the em- 
ployees were paid is the proper one to be charged with the value of 
such property when so lost or damaged. 

The act of June 7, 1924, 43 Stat. 486, making appropriation for 
the transportation of the Army and its supplies for the fiscal year 
1925, provided : 


* * * For transportation of the Army and its supplies, * * * for the 
operation and repair of boats and other vessels; for wharfage, tolls, and 
ferriages; * *° * 

Upon a submission by the Secretary of War of a question as to 
whether payment for the loss of personal effects of seamen on War 
Department vessels could be made, it being stated that the Auditor 
for the War Department had informally ruled that, regardless of 
circumstances, it was impossible for the War Department to assume 
any such payments for the reason that such payments would be in 
the nature of insurance and not contemplated in the appropriations 
for that department, the Comptroller of the Treasury, in decision 
of June 27, 1920, 26 Comp. Dec. 607, said (syllabus) : 

The War Department is authorized to make reimbursement for the loss of 
the personal effects belonging to officers and members of crews of vessels 
under its control only in case the terms of the charter party provide that the 
War Department is responsible for the payment of the compensation of the 
officers and crew, either directly or by reimbursement, to the United States 
Shipping Board and the officers and members of the crew have signed shipping 
articles or contracts of hire that, as a part of their contract of employment, the 


actual value of their personal effects lost by reason of such employment would 
be reimbursed. 
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Where liability exists agqinst the War Department to make reimbursement 
for the loss of personal effécts belonging to officers and members of crews of 
vessels under its control, under contracts of hire or shipping articles, such 
reimbursement should in no event exceed the actual probable value of the lost 
personal effects. 


There is attached to and made a part of the shipping articles 
covering the services of Mr. Neason and others on the particular 
voyage of the Xdgemoor during which the fire causing the damage to 
his personal property occurred, a rider containing several additional 
conditions of employment, not incorporated in the shipping articles 
proper, covering the rendition of services on that voyage, paragraph 
6 of which provides for reimbursement for loss of personal effects 


of the officers and crew as follows: 


* * * In case of a maritime disaster resulting in the loss of personal 


effects, reimbursement shall be made for the actual loss, but not to exceed the 
following schedule: 


(a) To master, officers, engineers, chief steward, carpenter, quarter- 
master clerk, and clerk-embalmer 
(b) To all other members of the crew 


The shipping articles with the “rider” attached constituted the 
contract of employment under which the services of the officers and 
crew of the Edgemoor were rendered during the voyage of the vessel 
and clearly complied with the conditions precedent to the establish- 
ment of liability on the part of the Government for making reim- 
bursement for loss or damage to the personal property of the officers 
and crew when due to a marine disaster such as occurred in this 
instance, as specified in the cited decision. Therefore, the only ques- 
tion left for consideration here is the appropriation that should be 
charged with the loss or damage to such property. 

While it was held by the Comptroller of the Treasury in the above 
referred to decision that reimbursement to the officers and crews of 
vessels owned and operated by or for the War Department for per- 
sonal effects lost or damaged by reason of maritime disasters, could 
be made when such reimbursement was provided for in shipping 
articles or other contracts of employment, the question as to the 
appropriation that would be chargeable therewith was not decided. 
It has, however, been held that an appropriation is properly charge- 
able with all expenses necessary to accomplish the object for which 
made unless particular items of expense are specifically provided 
for by some other appropriation or are prohibited by law. 4 Comp. 
Dec. 24. The appropriation for the transportation of the Army and 
its supplies is made available for the operation of boats and vessels, 
which necessarily includes, among other things, the payment of 
wages to the officers and crews engaged in their operation; and as 
there are incorporated in the shipping articles, as amended by the 
“rider” forming a part thereof, provisions for reimbursing the 
officers and crew of the Edgemoor on account of losses of personal 
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effects caused by maritime disasters, those provisions are to be con- 
sidered as having been part of the consideration forming the contract 
of employment and, such being the case, the appropriation available 
for the payment of wages would also be available for reimbursing the 
officers and crew for losses of personal effects sustained through fire 
on the vessel. 


Accordingly, upon review, the claim will be allowed in the amount 
of $150.30 as recommended by the Quartermaster General. 


(A-21663), (A-22335) 


TRAVELING EXPENSES—TRANSFERS BETWEEN STATIONS— 
DEPARTMENT OF AGRICULTURE 


While the act of March 4, 1911, 36 Stat. 1265, does not authorize transfers of 
employees of the Department of Agriculture from station to station at the 
expense of the United States when such transfers are for the personal 
convenience of the employee, the evidence that such transfers were not for 
the employee’s personal convenience need not necessarily be a certificate by 
the Secretary of Agriculture, as the act specifically authorizes him to pre- 
scribe regulations for its application, and he may thus delegate to another 
the authority to direct transfers thereunder and to certify as to their 
necessity from the Government standpoint. 7 Comp. Gen. 550, amplified. 


Comptroller General McCarl to the Secretary of Agriculture, April 10, 1928: 
Receipt is acknowledged of your letter of March 3, 1928, requesting 
decision of a question presented as follows: 


There was recently scheduled by the Federal Horticultural Board of this 
department for preaudit in your office voucher of the Accommodation Transfer 
and Storage Co., of Washington, D. C., for moving the household goods of an 
employee of the board from the freight yards in Washington to the employee's 
home. This was in connection with the employee’s transfer to a new official 
station for permanent duty. The voucher was accompanied by the customary 
certificate conforming to the department’s regulation on the subject. lt was 
returned uncertified with a “ Preaudit difference statement” as follows: 

Copy of order signed by head of department (Secretary or Assistant Secre- 
tary of Agriculture) directing transfer, and containing statement as to 
whether or not transfer was effected for convenience of employee, required. 
See letter to Secretary of Agriculture dated March 7, 1928; also letter of 
Secretary of Interior dated February 15, 1928, copy attached. 


x * * * * * + 


The audit division’s interpretation of this decision evidently differs from 
that of the department. The whole question presented by our submission was 
whether the new legislation required from this department, in view of our 
special law, a showing that the transfer was not for the employee's convenience. 
It is perhaps unnecessary to say that in no case has the department authorized 
transfer at Government cost where the change was made for the employee's 
convenience, nor would it under any circumstances do so. Your conclusion, as 
we read it, is that it had been from the first a condition inherent in the act of 
March 4, 1911, that the allowance should not be granted where the transfer 
was for the employee’s convenience, and that this opinion is confirmed by the 
closing proviso in section 6 of Public, No. 2, Seventieth Congress, The depart- 
ment, accepting this view, has arranged to meet the requirement, But this 
requirement, quoting your language, is that there shall be a showing “ by proper 
certificate or otherwise that the transfer was not made for the convenience of 
the employee.” There is no intimation that this certification or showing must 
proceed from the head of the department. Thus when the audit division sets 
up the rule that the certification and order for the transfer must be the act of 
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the Secretary or Assistant Secretary it takes up a new phase of the case and 
treats as applicable to this department not only the concluding proviso of 
section 6 but the earlier provision also that expenses of travel may be allowed 
“when authorized by the head of the department or establishment concerned in 
the order directing such transfer.” 

In other words, it seems to us that there are two distinct questions involved. 
The first has to do with the certification that the transfer was not for the benefit 
of the employee as a substantive thing, without consideration of or at least 
emphasis upon its source. The second goes to the source and system generally 
of authorization for allowance on transfer. A-21663 deals with the first of 
these questions alone. It points out, as has been above mentioned, that a 
showing of the facts as to the convenience of the employee has always been an 
inherent requirement in our law, and adds that the concluding proviso in sec- 
tion 6 “does not in any way conflict with the provisions of the prior act of 
March 4, 1911.” But this absence of conflict does not extend to the second 
question, that of the source and system of authorization of the allowance. 
Under the later act this authorization must personally proceed from the head 
of the department. That is not a requirement of our special legislation. The 
provision (act of March 4, 1911, 37 Stat. 1265) reads: 

“Hereafter officers and employees of the Department of Agriculture trans- 
ferred from one official station to another for permanent duty, when authorized 
by the Secretary of Agriculture, may be allowed actual traveling expenses, 
including charges for the transfer of their effects and personal property used 
in official work, under such rules and regulations as may be prescribed by the 
Secretary of Agriculture.” 

At no time during the seventeen years within which this act has been in opera- 
tion has it been held by this department, by the Comptrollers of the Treasury, 
or by your office that the special personal authorization of the Secretary: was 
required, The department regulation, made pursuant to the act, has from the 
beginning provided that the allowance shall be on “ written instructions from 
the chief of the bureau in which the employee serves.” See par. 90 of the fiscal 
regulations of the department. The regulation has more than once been cited 
and quoted in your decisions, for instance A. D. 6866, of August 4, 1922, and 
more particularly in A. D. 7629 of May 14, 1923, wherein, at the department’s 
request, you considered a proposed change in the regulation and submitted the 
entire subject to exam nation in the light of the statute. 

The department is very reluctant in the absence of the clearest necessity, to 
replace the long standing and satisfactory procedure estabiished in its regula- 
tion by a system which will require reference of all of the transfer cases to the 
Secretary, and I have therefore to request your careful consideration of the 
question whether the statutes involved require such a change. It may seem 
that the matter is hardly worth the emphasis we are placing on it. It has, 
however, this very distinct importance, that the change would be a setback in 
our effort to release the head of the department and his assistant from per- 
functory routine action in the smaller cases where discretion and responsibility 
rest primarily with the chiefs of bureau. 


While the provisions of the act of March 4, 1911, 36 Stat. 1265, are 
applicable to transfers “ when authorized by the Secretary of Agri- 
culture,” this is further qualified by providing that the actual travel- 
ing expenses may be allowed “under such rules and regulations as 
may be prescribed by the Secretary of Agriculture.” As the 
authority to permit such transfers has been delegated, by regulation 
prescribed by the Secretary of Agriculture, to the chiefs of the 
respective bureaus in which the employee serves, it follows that such 
officers are qualified to authorize the transfers and to determine and 
certify that such transfers were not for the personal convenience of 
the employees. It was not the intention of the decision of March 7, 
1928, A-21663, to require the Secretary of Agriculture to personally 
authorize such transfers or to personally certify that they were not 
6752° —28-—42 
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made for the convenience of the employees. While it has been held 
that the act of December 22, 1927, is applicable only to transfers in 
which the authority therefor was signed in person by the head or 
assistant head of the department or establishment and that the 
authority to so sign could not be delegated, such ruling is not appli- 
cable to transfers in the Department of Agriculture authorized under 
the act of March 4, 1911, supra, as the delegation of authority under 
that act is considered included in the statutory authority to provide 
for such transfers by regulation. Accordingly, it will be sufficient 
under that act if the travel order signed by the chief of the bureau 
certifies, or he states facts that show, that the transfer was not made 
for the personal convenience of the employee, or if not shown by the 
travel order, such a certificate should be indorsed upon or attached 
to the expense voucher and signed by the officer authorized to order 
the transfer. 

The accounts or vouchers of your department will be audited in 
accordance herewith. 


(A-21682) 


CLAIMS—RES JUDICATA—PAY AND ALLOWANCES—ARMY 
OFFICERS 


Where an officer of the Army brought suit in the Court of Claims for the 
difference in pay and allowances between the grades of captain and 
colonel and the final judgment was adverse to recovery, the case is res 
judicata and the officer may not thereafter assert in the General Account- 
ing Office a claim based on the same issue, the only difference being that 
the latter claim is for a longer period of time. 


Decision by Comptroller General McCarl, April 11, 1928: 

Maj. Clarence E. Lauderdale, United States Army, retired, has 
requested review of settlement No. 0155911, dated Bovenber 18, 
1927, disallowing his claim for the difference between the pay and 
allowances of a colonel and the pay and allowances received by him 
from December 10, 1921, to October 31, 1927. 

Claimant was employed as a contract dental surgeon under sec- 
tion 18 of the act of February 2, 1901, 31 Stat. 752, from April 15, 
1901, to June 20, 1911, on which latter date he accepted a commission 
as dental surgeon with rank of first lieutenant, and served in the 
Dental Corps of the Army until March 27, 1917, when he was placed 
on the retired list with the rank of captain. By special orders of 
the War Department issued by direction of the President, with his 
consent, he was detailed to active duty as professor of military 
science and tactics, St. Louis University Dental School, St. Louis, 
Mo., and was ordered to proceed without delay to Carlisle Barracks, 
Carlisle, Pa., and report in person to the commandant, Medical Field 
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Service School, for temporary duty for the purpose of pursuing a 
course of instruction and upon completion of this duty to proceed 
to St. Louis for duty to which detailed. Pursuant to this order 
claimant proceeded June 3, 1921, to Carlisle Barracks, and upon 
completion of the temporary duty there directed he proceeded to St. 
Louis where he reported July 22, 1921, and served thereat as pro- 
fessor of military science and tactics, continuously until August 15, 
1926, when he was relieved from active duty. 

At the time of claimant’s retirement, March 27, 1917, he is shown 
to have been number three in the order of seniority among officers of 
the Dental Corps. Under the act of October 6, 1917, 40 Stat. 397, 
the two officers of the Dental Corps who had been senior to him at the 
time of his retirement and several who had ranked below him, were 
promoted to the grade of colonel, in the order of seniority, with rank 
from date of the act. It is contended by claimant that had he re- 
mained on active duty for a period of six months and nine days 
beyond the date of his retirement he would have attained, in due 
course of promotion, the rank of colonel, and he claims that by virtue 
of section 24 of the act of June 3, 1916, 39 Stat. 183, as reenacted in 
section 127a of the act of June 4, 1920, 41 Stat. 786, he is entitled to 
advancement to the grade of colonel after he had served under his 
detail to active duty for a period of six months and nine days, or 
since December 10, 1921. 

The matter of claimant’s advancement on the retired list was con- 
sidered by this office in the decision of August 11, 1922, 2 Comp. Gen. 
107, in which it was held that his detail as professor of military 
science and tactics was a special form of duty prescribed by the 
statute, semimilitary in character, not authorized to be counted as 
active military duty entitling to promotion under the act of June 4, 
1920. Such duty performed prior to July 1, 1922, was, however, 
thereafter authorized to be counted for longevity pay purposes and 
for purposes of promotion by section 4 of the act of March 3, 1925, 
43 Stat. 1100. It is on the basis of this act that claimant is now 
urging the aHowance of his claim. 

On April 8, 1924, claimant filed his claim in the Court of Claims 
for the difference between pay and allowances as captain and colonel, 
and following the passage of the act of March 3, 1925, both the 
attorneys for the Government and for the claimant made specific 
reference thereto in briefs filed with the court. The decision of the 
court, rendered May 3, 1926, which became final, was that claimant’s 
petition should be dismissed, and it was so ordered. 

Section 179 of the Judicial Code, 36 Stat. 1141, provides: 


Any final judgment against the claimant on any claim prosecuted as pro- 
vided in this chapter shall forever bar any further claim or demand against 
the United States arising out of the matters involved in the controversy. 
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This claim involves the identical issues and subject matter con- 
sidered in the case decided by the Court of Claims, with the excep- 
tion that he now seeks pay and allowances for a longer period of time. 
Under the above-cited act it is now res judicata, and further con- 
sideration by this office is barred by the Court of Claims decision. 
Ravesies v. United States, 21 Ct. Cls. 248; United States v. Moser, 
266 U. S. 236; Cherokee Nation v. United States, 270 U. S. 476, and 
as to a longer period than the first, Straus v. American Publishers 
Assn., 201 Fed. Rep. 306, in connection with which writ of error was 
dismissed, 235 U. S. 716. Upon review the settlement must be and is 
sustained. 


(A-21792) 


APPROPRIATIONS—TRAVELING EXPENSES—EMPLOYEES’ 
COMPENSATION COMMISSION BENEFICIARIES 


In the absence of a specific provision therefor in any appropriation made for 
the purpose of administering the Longshoremen’s and Harbor Workers’ 
Compensation Act, payment of traveling expenses of any injured employee 
claiming benefits under the act for the purpose of examination or treatment 
is not authorized. 


Comptroller General McCarl to the Chairman, United States Employees’ Com- 
pensation Commission, April 11, 1928: 


There has been received your letter of February 21, 1928, as follows: 


Section 19 (h) of the “ Longshoremen’s and Harbor Workers’ Compensation 
Act,” approved March 4, 1927 (Public, No. 803—Sixty-ninth Congress), provides 
that “An injured employee claiming or entitled to compensation shall submit to 
such physical examination by a medical officer of the United States or by a 
duly qualified physician designated or approved by the commission as the deputy 
commissioner may require * * 

Cases have arisen in which the sini commissioner desires an independent 
medical examination to enable him to decide upon the merits of the case. No 
Government medical facilities are available at the place where the injured 
employee lives and to have the examination, including X-ray and laboratory 
service, made by a local private specialist would involve an expense of from 
$50 to $100. However, if the injured employee could be transported to the 
nearest United States marine hospital a complete medical survey could be 
made, and the cost of transportation and necessary traveling expenses of the 
injured man would be nominal as compared with the cost of private physicians’ 
charges in the city where Government facilities are not available. Also the 
deputy commissioner would probably obtain a more complete report of exami- 
nation. 

Instances have even arisen where no adequate medical facilities of any 
nature whatsoever were obtainable at the place of injury and domicile of the 
injured employee. In such cases when the deputy commissioner requires an 
examination, unless he can authorize transportation to the nearest adequate 
medical facilities, it would be necessary to employ a specialist from the nearest 
source to visit and examine the injured employee. This procedure seems an 
unwarranted extravagance, as fees in such cases are disproportionately large 
and might eusily cost from ten to one hundred times the expense of sending 
the employee to the physician. 

Please advise the commission whether, under the circumstances of the two 
cases as outlined above, the cost of transportation and necessary reasonable 
traveling expenses of the injured man may be paid from the appropriation 
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“Salaries and Expenses, U. S. Employees’ Compensation Commission, 1928,” 
which was provided for the administration of this act, in the First Deficiency 
Act, fiscal year 1928. 


Section 19 (h) of the statute, quoted in part by you, is as follows: 


(h) An injured employee claiming or entitled to compensation shall submit 
to such physical examination by a medical officer of the United States or by a 
duly qualified physician designated or approved by the commission as the 
deputy commissioner may require. The place or places shall be reasonably 
convenient for the employee. Such physician or physicians as the employee, 
employer, or carrier may select and pay for may participate in an examination 
if the employee, employer, or carrier so requests. Proceedings shall be sus- 
pended and no compensation be payable for any period during which the 
employee may refuse to submit to examination. [44 Stat. 1436.] 


There is no provision in any appropriation made for the purposes 
of administering the Longshoremen’s and Harbor Workers’ Compen- 
sation Act for the payment of traveling expenses of claimants under 
said act. The Congress has heretofore, in other enactments for the 
benefit of injured employees, specifically provided for the payment 
of traveling expenses where it is intended that they should be borne 
by the United States. See particularly section 21 of the act of 
September 7, 1916, 39 Stat. 747, and last paragraph of section 6 of 
the act of July 3, 1926, 44 Stat. 907-908. In the absence of such a 
specific provision in the present enactment the payment of such 
traveling expenses would not be authorized. 


(A-22372) 
INDIAN AFFAIRS—INCOMES OF OSAGE MINOR INDIANS 


The quarterly payment to the guardian of minor Osage Indians under the act 
of February 27, 1925, 43 Stat. 1008, for their maintenance and education, 
not being payable out of accumulated income, may not exceed in any one 
quarter the current income of that quarter, notwithstanding the maximum 
of $1,000 quarterly fixed by the statute. 


Comptroller General McCarl to the Secretary of the Interior, April 14, 1928: 

There has been received your letter of March 21, 1928, requesting 
decision of the question presented by the Commissioner of Indian 
Affairs whether there may be paid to Adaline Keith, guardian of 
Elizabeth Bigheart, the amount of $336.15 claimed by her as the 
(lifference between the $1,000 maximum quarterly payment allowed 
by the act of February 27, 1925, 43 Stat. 1008, and the amount of 
$663.85, which was actually paid to and received by her for the 
December, 1927, quarter. The Commissioner of Indian Affairs re- 
ports that the Osage income for the December quarter amounted 
to $1,400 per share; that Elizabeth Bigheart, an unallotted minor 
18 years of age, was entitled to four-ninths of a share through in- 
neritance on which the income is alleged to have amounted to $663.85, 
which was duly paid to the guardian. The guardian claims, how- 
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ever, that under the act of February 27, 1925, supra, the minor is 
entitled to $1,000 per quarter irrespective of the current income for 
that quarter. ' 


The said act of February 27, 1925, provides: 


* * * so long as the accumulated income is sufficient the Secretary of the 


Interior shall cause to be paid to the adult members of said tribe not having a 
certificate of competency $1,000 quarterly * * *; and shall cause to be paid 
for the maintenance and education, to either one of the parents or legal guard- 
ians actually having personally in charge, enrolled or unenrolled, minor mem- 
ber under twenty-one years of age, and above eighteen years of age, $1,000 
quarterly out of the income of each of said minors, and out of the income of 
minors under eighteen years of age, $500 quarterly, and so long as the accumu- 
lated income of the parent or parents of a minor who has no income or whose 
income is less than $500 per quarter is sufficient, shall cause to be paid to either 
of said parents having the care and custody of such minor $500 quarterly * * * 


In the previous act of March 3, 1921, 41 Stat. 1250, the $1,000 
quarterly payment to adults was authorized “so long as the income is 
sufficient ” and the payment for the benefit of minors was limited to 
“$500 quarterly out of the income of said minors.” It will be noted 
that the word “ accumulated ” was inserted in the act of February 27, 
1925, before the word “income” as pertaining to adults, and to pay- 
ments from the income of parents for the benefit of minors, but not as 
to the income of minors. It follows, therefore, that, while an adult 
may receive the full $1,000 quarterly payment if his accumulated 
income is sufficient therefor, even though the current quarterly income 
does not amount to that much, the quarterly payment for the benefit 
of a minor, from the income of said minor, is not authorized to be 
paid out of accumulated income and may not, therefore, exceed the 
net amount of current income. With reference to the suggestion 
that, owing to the diminishing incomes of these Indians, the current 
income of the minor might not be sufficient for its needs, attention is 
invited to the provision in the statute authorizing the Secretary of the 
Interior to expend for the benefit of the minor the remainder of the 
minor’s accumulated income not authorized to be paid to the 
guardian. 

Answering your question specifically, you are advised that no 
additional payment should be made to Adaline Keith as guardian of 


Elizabeth Bigheart as quarterly income for the December, 1927, 
quarter. 










(A-22374) 
TRAVEL ALLOWANCE—NAVY ENLISTED MAN ON LEAVE 


Where an enlisted man of the Navy extended his enlistment and subsequently 

upon being transferred to another duty station he was granted leave of 
absence with orders to report at the new station upon expiration of said 
leave, and while on leave his extension of enlistment became effective, he 
is entitled to travel allowance from his old station to the place of accept- 
ance for enlistment. 
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Comptroller General McCarl to the Secretary of the Navy, April 14, 1928: 

There has been received your third indorsement dated April 2, 
1928, requesting decision whether Jerrie Lee Patterson, C. T. M., 
United States Navy, by reason of first extension of enlistment which 
became effective February 26, 1928, while on authorized leave, is 
entitled to travel allowance from Hampton Roads, Va., to Wash- 
ington, D. C., place of acceptance for enlistment. 

It appears that while serving in an enlistment which would have 
expired February 25, 1928, Patterson extended said enlistment for 
a period of two years from date of expiration thereof; that on Febru- 
ary 3, 1928, he was transferred from the United States Naval Tor- 
pedo Station, Newport, R. I., to the U. S. S. Lewington, and was 
granted leave of absence until March 5, 1928, on which date he 
reported on the U. S. S. Lewington, at Hampton Roads, Va.; that 
on February 25, 1928, date his original enlistment would have ex- 
pired, he was on such authorized leave in Washington, D. C., on 
which date the Lewington was at Hampton Roads, Va. 

Travel allowance is provided by the act of September 22, 1922, 42 
Stat. 1021, as follows: 


Hereafter an enlisted man discharged from the Army, Navy, or Marine 
Corps, except by way of punishment for an offense, shall receive 5 cents per 
mile for the distance from the place of his discharge to the place of his 
acceptance for enlistment, enrollment, or muster into the service * * 


Under this act an enlisted man of the Navy who extends wis orig- 
inal term of enlistment is entitled to travel allowance for the first 
extension thereof to be computed from the place where he may be on 
duty on the date of expiration of the original term of enlistment to 
the place of acceptance for such enlistment. 2 Comp. Gen. 616. 
The question here presented is whether the fact that on date his 
original enlistment expired Patterson was on authorized leave in 
Washington, D. C., his place of acceptance for enlistment, precludes 
his right to any travel allowance. Patterson was not at Washington, 
D. C., on February 25, 1928, in obedience to orders, but traveled to 
that place in his own discretion and at his own expense. He was 
also obligated to and did proceed to his duty station at his own 
expense. After detachment from duty at Newport, R. I., he was 
not actually on duty at that place, nor was he acutally on duty on 
the U. S. S. Lexington until he reported thereon on March 5, 1928. 
He was actually on duty at the Naval Torpedo Station, Rhode Island, 
on February 3, 1928, when granted leave, and he did not acquire an 
actual duty status on the U. S. S. Lexington until he reported thereon 
on March 5, 1928. He was granted leave of absence from the Naval 
Torpedo Station, Newport, R.I. Accordingly, that station remained 
Patterson’s duty station for the purpose of travel allowance until 
he actually acquired a new station by reporting for duty on the 
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U. 8. 8. Lewington on March 5, 1928, and you are advised that he is 
entitled to travel allowance from Newport, R. I., to Washington, 
D. C., place of acceptance for enlistment. 


(A-16824), (A-16982) 


TRANSPORTATION—DEPENDENTS OF OFFICERS AND ENLISTED 
MEN OF THE NAVY 


Where an Officer or enlisted man of the Navy is detached from permanent 
duty, assigned to temporary duty at another place, and presently assigned 
another permanent station, if no transportation in kind was issued for the 
use of the dependents of the officer or enlisted man he may be paid the 
commercial cost of transportation from where his dependents were on 
detachment from his old permanent station to the new permanent station 
when the travel of his dependents shall have been completed, pursuant 
to section 12 of the act of June 10, 1922, 42 Stat. 631; and the fact that 
the dependents traveled at the officer’s or enlisted man’s expense to his 
temporary duty station after detachment from his old permanent station 
will not defeat his rights. 


Decision by Comptroller General McCarl, April 17, 1928: 

There are for consideration the claims of Lieut. (J. G.) Milo R. 
Williams, United States Navy, and Jesse Lowder Scott, Ph. M. first 
class, United States Navy, for the commercial cost of transportation 


of dependents on permanent change of station in similar circum- 
stances. 

By orders of June 29, 1924, Lieutenant Williams was detached 
from duty on board the U. S. S. Arizona, home yard Bremerton, 
Wash., assigned to temporary duty on the U. S. S. Chewink, New 
London, Conn.; by orders of August 24, he was detached from the 
U. S. S. Chewink and directed to report for permanent duty at the 
United States Naval Academy, / ..napolis. He reported on board 
the U. S. S. Chewink June 30, 1924, and to the Naval Academy 
September 23, 1924. On his detachment from the U. S. S. Arizona 
he applied for and was refused transportation in kind for his depend- 
ents from Bremerton to New London because the assignment was to 
temporary duty. After his assignment to a permanent station at the 
Naval Academy, his dependents traveled with him from New London, 
Conn. He now claims the commercial cost of transportation from 
Bremerton to Annapolis. 

In the case of Scott, he was detached from duty on the U. S. S. 
Oklahoma, home yard Bremerton, Wash., November 25, 1925, and: 
assigned to temporary duty at the Hospital Corps Training School, 
Mare Island, Calif., to which point his dependents accompanied him 
at his own expense. On May 8, 1926, he was assigned a permanent 
station at the United States ‘Naval Hospital, San Diego, Calif., and 
transportation was furnished for his dependents from San Francisco 
to San Diego. His claim is for the commercial cost of transporta- 
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tion from Bremerton to San Diego, less cost of transportation fur- 
nished San Francisco to San Diego. In view of the date of travel, 
the fact that transportation in kind was issued for a portion of the 
journey will not prevent consideration of the claim on its merits, not- 
withstanding the change of procedure required by decision of March 
5, 1928, A-19063, to Major Comegys, 7 Comp. Gen. 544. 

In both cases, it will be observed, there was a detachment from per- 
manent station, assignment to duty at a temporary station at a dis- 
tance from the old permanent station, and after the lapse of a sub- 
stantial period the assignment to a new permanent station. The 
necessities of the service required such assignments for temporary 
duty. Transportation of his dependents to his temporary station 
must be, of course, at the officer’s expense; but the effect of the deci- 
sions is that on assignment to a permanent station thereafter his 
rights as to transportation for dependents must be from the 
place the dependents then are. It is proper, therefore, to consider 
whether and to what extent the present holdings may be modified 
within the terms and intent of the law to afford relief in such situa- 
tions and yet avoid what the statutes have negatived, the furnishing 
transportation or making payments of commercial costs for travel 
of dependents to a temporary station. 

Section 12 of the act of May 18, 1920, 41 Stat. 604, provides: 


That hereafter when any commissioned officer, noncommissioned officer of the 
grade of color sergeant and above, including any noncommissioned officer of 
the Marine Corps of corresponding grade, warrant officer, chief petty officer, or 
petty officer (first class), having a wife or dependent child or children, is 
ordered to make a permanent change of station, the United States shall fur- 
nish transportation in kind from funds appropriated for the transportation of 
‘the Army, the Navy, the Marine Corps, the Coast Guard, the Coast and Geodetic 
Survey, and the Public Health Service to his new station for the wife and de- 
pendent child or children: Provided, That for persons in the naval service the 
term “permanent station,” as used in this section, shall be interpreted to mean 
a shore station or the home yard of the vessel to which the person concerned 
may be ordered; and a duly authorized change in home yard or home port of 
such vessel shall be deemed a change of station: Provided further, That if 
the cost of such transportation exceeds that for transportation from the old to 
the new station the excess cost shall be paid to the United States by the 
officer concerned: Provided further, That transportation supplied the wife or 
dependent child or children of such officer, to or from stations beyond the 
continental limits of the United States, shall not be other than by Government 
transport, if such transportation is available: * * *. 


This statute provides specifically for transportation in kind. It 
provides not for transportation from the old to the new station but 
transportation to the new station not exceeding the cost of transporta- 
tion from the old to the new station. That is, it recognizes a con- 
dition all know to exist that because of the nature of the service, 
the dependents of service personnel are frequently not at the duty 
stations of the officers or enlisted men. The statute thus authorizes 
transportation from where the dependents are to the new station, 
not exceeding the cost from the old permanent station to the new 
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permanent station; the old and new permanent stations thus provid- 
ing a measure of maximum cost to the Government but not restricting 
the furnishing of transportation from points other than the old 
permanent station. The obviously correct construction of this act 
was that nothing was authorized under the act if an officer assigned 
duty at a temporary station took his dependents to that temporary 
station and that station thereafter was made his permanent station, 
no transportation in kind being necessary and transportation in 
kind only being authorized, no payment as for a reimbursement for 
transportation secured when none was authorized could be made, 
27 Comp. Dec. 400, which has been consistently followed. 

By section 12 of the act of June 10, 1922, 42 Stat. 631, a substitute 
to be in lien of the right given by the act of May 18, 1920, was 
provided in the following language: 


In lieu of the transportation in kind authorized by section 12 of an act 
entitled “An act to increase the efficiency of the commissioned and enlisted 
personnel of the Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic 
Survey, and Public Health Service,” approved May 18, 1920, to be furnished by 
the United States for dependents, the President may authorize the payment in 
money of amounts equal to such commercial transportation costs when such 
travel shall have been completed. Dependent children shall be such as are 
defined in section 4 of this act. 


The latter act is a complete substitute for the earlier act when 
its provisions are invoked, and benefits under one of the acts may 
not be added to the benefits provided under the other act. A-19063, 
March 5, 1928, 7 Comp. Gen. 544. Consistently with the quoted 
laws, it can be held that where an officer is detached from his old 
permanent station and assigned temporary duty and is thereafter 
assigned a permanent station, if no transportation in kind has been 
furnished for the use of his dependents he may, within the precise 
terms of the act of June 10, 1922, be paid the commercial cost of 
transportation from the place from which his dependents traveled 
on or immediately following his detachment from his old permanent 
station to his new permanent station when the travel shall have 
been completed. It will be observed this interpretation of the act 
of June 10, 1922, (1) does not authorize any payment if any trans- 
portation in kind has been furnished; (2) does not authorize any 
payment until a new permanent station has been assigned; (3) 
authorizes payment only from the point from which the dependents 
traveled on the officer’s detachment from the old permanent station ; 
and (4) authorizes no form of payment nor the issuance of any 
transportation in kind to or in connection with the officer’s assignment 
to a temporary-duty station. 

In both of these cases the dependents traveled from the old perma- 
nent station to the new permanent station and the settlements will 
be revised to accord with what is herein said, 
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(A-21480) 
CONTRACTS—BREACH—DAMAGES 


Where, subsequent to the execution of a contract of purchase and sale for a 
15-acre tract of Government-owned land, 10 Army truck loads of sod and 
clay were removed therefrom and used elsewhere by direction of Army 
authorities, under the mistaken belief that the land belonged to the United 
States, such acts do not constitute a total failure of consideration or 
authorize a rescission of the contract of sale and release of the purchaser 
from liability thereunder; but such acts constitute only a breach of the 
involved contract in a minor respect which could have been compensated 
in damages to the injured party. 


Decision by Comptroller General McCarl, April 17, 1928: 

Edna §S. Singles, of Fort Barrancas, Fla., applied January 19, 
1928, for review of settlement No. 0209380, dated January 17, 1928, 
disallowing her claim for refund of the $1,000 payment made on the 
purchase money due the United States for a certain tract of land 
purchased under contract No. WQM-121, dated December 14, 1926. 

The claimant contends that subsequent to the execution of said 
contract of purchase and sale No. WQM-121, the Government by its 
own acts has made it impossible for it to fully perform the contract, 
as it had agreed, inasmuch as it has permitted the removal of quanti- 
ties of sod and subsoil from the land, without claimant’s consent, and 
converted same to its own use elsewhere, and that such acts of the 
Government constituted a breach of the contract by the United States 
which amounts to a rescission and entitles the vendee to a refund of 
the purchase money paid thereon. 

It appears that on November 10, 1926, the Quartermaster General 
of the Army, pursuant to the provisions of the act of March 4, 1923, 
42 Stat. 1450, the act of July 9, 1918, 40 Stat. 850, and the act of 
July 11, 1919, 41 Stat. 129, and by order of the Secretary of War, 
advertised and offered for sale by sealed bids to be opened at the 
place therein specified, at 11 o’clock a. m. on December 10, 1926, 
certain Government-owned lands and improvements, etc., as de- 
scribed in the specifications of sale, and upon the terms and condi- 
tions therein set forth. On December 4, 1926, Edna S. Singles sub- 
mitted a bid of $3,000 for the purchase ‘of some of the property so 
advertised for sale, designated as the military reservation known as 
the Pumping Station Reserve, Fort Monroe (Phoebus), Va. Said 
bid was accepted by the Government and the bidder notified of such 
acceptance by letter dated and mailed on December 14, 1926. Under 
date of December 14, 1926, the United States and Edna S. Singles 
entered into a written purchase and sales contract under the provi- 
sions of which the former agreed to sell and the latter to purchase, 
for the sum of $3,000, the tract of land comprising the military reser- 
vation known as the Pumping Station, Reserve, lying and being in 
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the city of Phoebus, Elizabeth City County, State of Virginia, de- 
scribed in paragraph No. 2 of the specifications of sale, made a part 
of the contract, as follows: The Pumping Station Reserve, at Fort 
Monroe (Phoebus), Va., comprising approximately 15.4 acres, is 
located about one mile north of Fort Monroe, Va., and has frontage 
on Mill Creek, and is a tract of land, with no Government-owned im- 
provements thereon, which was conveyed to the United States of 
America by deed from James A. J. Bradford, dated February 12, 
1841, recorded in Elizabeth City County clerk’s office, April 8, 1841, 
and re-recorded on May 4, 1926, in vol. 78, page 356, Elizabeth City 
County, B. & S. deeds. Said deed recites that the tract contains 
15 acres, more or less, and is bounded as follows: On the north and 
west by the lands of Rose Latimer, deceased; on the east by the lands 
of the late William Ham; and on the south by Mill Creek. A survey 
made by Girard Chambers, surveyor of Warwick and Elizabeth 
City Counties, Va., in May, 1924, shows the property to contain 15.05 
acres, exclusive of the right of way, and county roads, said rights of 
way containing 0.40 acres. From the survey made by Girard Cham- 
bers, the tract of land is described in detail by metes and bounds with 
no reference to the topography or the condition of the surface of 
land. 

By the provisions of said contract one-third of the purchase money, 
$1,000, was to be paid at the time of the execution of the contract and 
the other two-thirds thereof, $2,000, was to be paid in four semi- 
annual installments, as follows: $500 on June 14, 1927; $500 on 
December 14, 1927; $500 on June 14, 1928; and $500 on December 14, 
1928; together with interest on the deferred payments at the rate of 
5 per cent per annum. 

The specifications, made a part of the contract, contained the fol- 
lowing provisions: 

16. In the event of failure upon the part of the successful bidder or bidders 
to enter into and execute a contract of sale, if same is required by the Govern- 
ment, within fifteen (15) days after the contract of sale is presented for execu- 
tion and/or to pay the amount required to be paid at the time of the execution 
of the contract of sale as herein provided for, and/or to pay the amount required 
to be paid as hereinafter provided, the deposit which accompanied the bid, as 
hereinafter provided for, will be retained by the United States of America 
as liquidated damages, and the Government may at its option resell or otherwise 
dispose of the property as may be deemed to be to its best interest, and the 


successful bidder shall be held responsible for any cost, expense, and/or loss 
resulting to the United States from such resale of the property. 


* * » * * * 


18. In the event of default on the part of the purchaser in the performance 
of the terms of the contract of sale, after execution thereof, the Government 
may, at its option, resell or otherwise dispose of the property coyered by said 
contract, and complete the terms of sale as may be deemed to be to the best 
interest of the United States of America and the defaulting purchaser shall be 
held responsible for any cost, expense, or loss resulting from such default and 
disposal of the property. 

19. The United States of America will execute and deliver to the purchaser 
a quitclaim deed for the property purchased upon full payment of the purchase 
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price and/or such portion of the property purchased upon advance payments, 
and upon such terms as may be later mutually agreed upon between the Govern- 
ment and the purchaser. 


* * * * * ca * 


22. The title to the properties-described herein as Pumping Station Reserve, 
Fort Monroe (Phoebus), Virginia; and railroad right-of-way at Seven Pines 
Ordnance Reserve Depot, Virginia, shall remain vested in the United States of 
America until the full purchase price has been paid, or shall be conveyed upon 
such terms as may be later mutually agreed upon between the Government and 
the purchaser. 

om * ae +. > * o 


81. Bids must be accompanied by cash or certified checks payable to the order 
of the “Chief of Finance, U. S. Army,” in amount not less than ten per cent 
(10%) of the total of the bids. The deposit will be applied to the purchase 
price upon consummation of the sale, or in the event of failure on the part of 
the successful bidder or bidders to consummate the sale as herein provided, 
the deposits will be retained by the United States as liquidated damages, 
Cash or certified checks accompanying bids upon which no award is made will 
be returned to the unsuccessful bidders as soon as awards hereunder have been 
made. 

32. The balance of the purchase price over and above the amount of the 
deposit, for the Pumping Station Reserve, Fort Monroe (Phoebus), Virginia, 
item 1; and the railroad right-of-way at Seven Pines Ordnance Reserve Depot, 
Virginia, item 2; if the bid is for all cash, must be paid within thirty (30) 
days after notice that quitclaim deed has been executed and is ready for 
delivery. Notice that quit claim deed has been executed and is ready for de- 
livery if not personally made to the purchaser, or his duly authorized repre- 
sentative, shall be deemed to have been given when said notice is mailed to the 
purchaser at the address indicated by the bid. . 

33. The successful bidder may elect to pay an amount for the properties 
described in the preceding paragraph 32, which amount, together with the 
umount of the deposit, will equal at least thirty-three and one-third per cent 
(334%) of the total purchase price when contract of sale is executed, and the 
balance of the purchase price to be paid in equal semiannual installments, 
together with interest on all such deferred payments at the rate of five per 
cent (5%) from the date of the award, such deferred payments to cover a 
period not exceeding five (5) years, interest on all deferred payments to be 
paid semiannually from date of award. 


‘The record discloses that the initial payment of $1,000 of the agreed 
purchase price for the real estate so sold was paid to the contractin 
officer at or about the time of the execution of the contract of pur- 
chase and sale and that no further payments thereon have been made. 
In submitting her claim to this office for consideration, the pur- 
chaser, in letter dated November 28, 1927, among other things, stated : 


a 
o 


5. Some time after December 14, 1926, and before June 14, 1927, the exact 
date of which is not within my knowledge, the United States by its officers and- 
agents without my consent or approval entered upon the property agreed to 
be sold and removed therefrom large sections of sod and subsvil and converted 
the same to its own uses, thereby not only rendering the property I was to buy 
unsuitable for residence purposes but making it a menace to the health of 
those residing on adjoining property. This removal to the best of my informa- 
tion and belief was some time in March, 1927. On April 29, 1927, I wrote 
Major Wheeler, the contracting officer, of this situation and demanded a 
rescission of the contract of sale and purchase and the return to me of the 
$1,000 I had paid in pursuance of such contract. On May 18, 1927, Major 
Wheeler replied to my letter admitting that there had been some removal of 
soil from the property I had agreed to buy but stating that “in removing such 
clay special care was taken so that no depressions were left which might be 
objectionable with special reference to mosquito-breeding pools of water” and 
suggesting that I submit claim for any damage occasioned by such removal. 
Further correspondence was had with the War Department, the general effect 
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of which was that the Quartermaster Department concluded that there had 
been approximately 10 loads of clay removed from the premises which could 
be replaced and the property restored “to the condition in which it was at the 
time of its sale to you at a cost of $70.” (Major Wheeler's letter of September 
10, 1927, Q. M. 602.2.) I deckned to accept any such adjustment, as it was 
obvious to me the United States had incapacitated itself from carrying out the 
contract to sell by making it impossible to deed to me the identical property 
agreed to be sold. In person and by my attorneys I again demanded a rescis- 
sion of the contract and a return of the $1,000 paid by me to apply thereon. By 
letter of November 2, 1927, I am formally advised (letter of Major Brown, 
Finance Department, FAC 167/78291 Singles, Edna 8.) “that this office has 
been advised by the Judge Advocate General of the Army, that the demand for 
the rescission of the contract and the return of money paid by Mrs. Singles 
thereunder should be denied.” 


The facts relative to the alleged breach of the involved contract of 
purchase and sale, and the purchaser’s claim for rescission thereof, 
are reported by the Judge Advocate General to the Chief of Finance, 
War Department, in letter of October 29, 1927, to be as follows: 


8. There is no record that the commanding general, the quartermaster, or 
the constructing quartermaster at Fort Monroe, Virginia, had notice that this 
land had been sold by the Government, until some time in May, 1927, and, in 
the belief that it still belonged to the Government, ten (10) loads of clay were 
removed therefrom in March, 1927. Care was used to leave no depressions in 
which mosquito-breeding pools of water might collect. 

4. On April 25, 1927, Mrs. Singles wrote to the Quartermaster General from 
Fort Barrancas, Florida, complaining that at various times since December 14, 
1926, and particularly in March, 1927, parties of soldiers with Army trucks 
from Fort Monroe had excavated and hauled sod and soil from the pumping 
reservation for the purchase of which she had entered into a contract on 
December 14, 1926. She declared that such acts were a violation of the terms 
of the contract between the Government and herself, and undoubtedly the basis 
of a claim for damages, but, since she did not wish to become embroiled in a 
lawsuit, demanded only the abrogation of the contract and the return of the 
money she had paid thereunder. On May 18, 1927, by direction of the Quarter- 
master General, Edna §. Singles was informed that through a misunderstanding 
10 loads of clay had been removed from the property covered by her contract 
of sale, and that, if she saw fit, she might submit a claim for damage to the 
property. There is no record that any further claim was filed by her. 

5. On May 31, 1927, Edna S. Singles was requested to forward to the Chief 
of Finance a check for $550.00 drawn to the order of the Treasurer of the 
United States, to cover the first semiannual payment of $500.00, and interest of 
$50.00 on deferred payments, due and payable on June 14, 1927, under her con- 
tract. She replied on June 10, 1927, that the payment demanded would not be 
made because of the violation of the terms of the contract by the Government, 
stating that the removal of soil and sod from the premises had so damaged the 
property as to render it no longer desirable to her nor worth the price agreed 
upon; that she was taking steps to secure an annulment of the contract and 
the return of the money she had paid; and that until the matter had been 
‘adjusted she would make no further payments. 

6. On August 5, 1927, a board of officers was convened at Fort Monroe, Vir- 
ginia, to investigate the nature, extent, and amount of the alleged damage to 
the property purchased by Edna 8. Singles. The board examined seven wit- 
nesses, inspected the property in person, interviewed H. 8. Wilson, who lived on 
the adjoining property, and reached the following findings: 


FINDINGS 


1. The board finds that 10 truckloads of clay were removed from the Pump- 
ing Station Reserve, Phoebus, Va., by Army trucks from Fort Monroe in March, 
1927, on orders issued by the post quartermaster, Fort Monroe. 

2. That the first advice received at Fort Monroe that the Pumping Station 
Reserve property had been sold was contained in letter file No, 602.2 (Monroe) 
from Hdgtrs. 3d Corps Area, dated May 16, 1927. 
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8. That no one at this post can be held responsible for any damage arising 
from this trespass, as the clay was removed in accordance with a long-pre- 
vailing custom of this post, and no advice had been received that the property 
had been sold. 

4. That the nature and extent of the damages consists of several unsightly 
holes from which approximately 10 loads of clay and sod have been hauled 
away, causing breeding places for mosquitoes. 

5. That the board fixes the costs of replacing the earth and sod and restoring 
the property to the condition in which it was when sold to Mrs. Edna Singles, 
to be $70.00. 

The board recommended that Edna 8. Singles be awarded $70.00 damages. 
On September 10, 1927, she was advised of the findings of the board and 
requested to inform the office of the Quartermaster General if she would 
accept the amount of $70.00 in full settlement of the damages occasioned by 
the removal of the 10 loads of clay. To this she replied by letter of Sept. 22, 
1927, refusing to accept the amount awarded by the board and stating that she 
had placed the matter in the hands of King and King, of Washington, D. C., to 
obtain annulment of the contract and return of the payments made. 


The established rule is that the parties to a contract are bound to 
perform it according to its terms where they are sui juris, where the 
contract violates no rule of law or public policy, and where no fraud 
or imposition has been practiced, although it may be difficult to 
determine the rights of the parties on a breach, and notwithstanding 
the contract may operate harshly or unjustly on one of the parties. 
13 Corpus Juris 627. The general rule is well settled that the equi- 
table relief of rescission will not be granted for a mere breach of 
contract; the remedy in such a case is ordinarily to be found in an 
action at law, which will afford an adequate remedy. See 9 Corpus 
Juris 1181, and cases there cited, which include: Ruthland Marble Co. 
v. Ripley, 10 Wall. 339; Diawie Cotton Picker Co. v. Bullock, 188 Fed. 
Rep. 921; Blake v. Pine Mountain Iron, Ete., Co., 76 Fed. Rep. 624. 
The breach of a contract by one of the parties gives to the other a 
right of action for the injury suffered by him from such breach, 
but it does not in all cases discharge him from performance on his 
part. The contract may be broken wholly or in part, and if in part 
the breach may or may not be sufficiently important to operate as a 
discharge. 13 Corpus Juris 589. Breaches of a contract in minor 
respects afford no basis for rescission, the proper remedy being an 
action for damages. Dold Packing Co. v. Doermann et al., 293 Fed. 
Rep. 315. The courts have held that a breach of a covenant, which 
goes to the whole consideration of a contract, gives to the injured 
party the right at his election to rescind the contract, but otherwise 
if the breach is of a covenant which is subordinate and incidental to 
the main purpose of the contract. Oscar Barnett Foundry Co. v. 
Crowe, 219 Fed. Rep. 450, and cases there cited. 

The involved tract of land sold by the United States to claimant 
contained a fraction more than 15 acres. The evidence establishes 
that after its sale, and while yet under Government control, approxi- 
mately 10 Army truck loads of sod and clay were removed therefrom 
by Army authorities under the mistaken belief that said land was 
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then owned by the United States. While it is a general principle 
of law that a total failure of consideration for a contract amounts 
to a breach which will discharge the party without fault from liability 
on the contract, there would appear to be no just reason for holding 
that the removal of 10 loads of sod and clay from the 15-acre tract 
of land here involved has effected a total failure of consideration and 
discharged claimant from her liability on the contract. The facts of 
this case appear to be such as to bring it under the well-established 
rule that when a covenant goes only to a part of the consideration of 
a contract, is incidental and subordinate to its main purpose, and 
its breach may be compensated in damages, such a breach does not 
warrant a rescission of the contract, but the injured party is still 
bound to perform his part of the agreement, and his only remedy 
for the breach consists of the recovery of the damages he has suffered 
therefrom. See Kauffman v. Reader, 108 Fed. Rep. 171; Howe v. 
Howe and Owen B. B. Co., 154 Fed. Rep. 820. 

Upon review, the disallowance of the claim must be, and is, sus- 
tained. 


(A-21692) 


CLERKS OF COURTS—ALLOWANCES FOR CLERICAL ASSISTANCE 
IN NATURALIZATION CASES 


The additional allowances to clerks of courts and their assistants in naturaliza- 
tion matters are required to be based upon and not to exceed one-half 
of the fees received from that source during the preceding fiscal year and 
may not exceed one-half of the total fees received during the current fisca' 
year. If, therefore, the fees received during the first half of a cur- 
rent fiscal year indicate that the fees for the entire year will fall 
below double the amount of the additional allowance previously authorized, 
it is the duty of the Secretary of Labor to reduce such allowances to the 
extent necessary to prevent their total for the fiscal year exceeding one- 
half of the total fees received during that year. 


Comptroller General McCarl to the Secretary of Labor, April 18, 1928: 
Consideration has been given your letter of February 10, 1928, as 
follows: 


The department desires your decision in the question of certain allowances 
authorized to be made to clerks of courts for additional clerical assistance 
in connection with naturalization work, 

Section 13 of the act of June 29, 1906 (34 Stat. L., Part 1, p. 600), originally 
provided for the above-mentioned allowances without any specific limitation as 
to the amount thereof or the method of computing the maximum amount 
allowable. 

On June 25, 1910, an act (36 Stat. L, Part 1, p. 829) was approved which 
amended section 13 so as to provide for a limitation on the amount to be 
allowed for additional clerical assistance as well as a method for computing 
said allowance. On the same date an act making appropriations for sundry 
civil expenses of the Government was approved. In the appropriation “ Salaries 
and expenses, Division of Naturalization,” a clause was carried (36 Stat. I. 
Part 1, p. 765) which further specified the manner in which these allowances 
were to be computed, 
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There being some question as to whether these two acts, both approved June 
25, 1910, were in conflict the question was submitted to the Comptroller of 
the Treasury. In a decision dated July 30, 1910 (17 Comp. Dec. 73), he held 
that these two statutes were not in conflict but must be read together. In the 
last sentence of that decision he said: 

“Such maximum so fixed is not to be exceeded during the present fiscal year, 
but may be reduced if the clerk’s return should show during the year the 
probability that the fees collectible during the current year would fall below 
$9,000, the basis upon which said additional compensation was fixed for the 
current fiscal year.” 

An act approved June 12, 1917 (40 Stat. L., Part 1, p. 171), fixed as perma- 
nent law, the method of basing allowances as originally contained in the sundry 
civil appropriation act of June 25, 1910 (36 Stat. L., Part 1, p. 765), with an 
additional clause which authorized the increasing of these allowances in those 
cases where increased naturalization business warranted such action. 

The appropriation “ Miscellaneous expenses, Bureau of Naturalization, 1928,” 
contains the following provision “* * *; carrying into effect section 13 of 
the act of June 29, 1906 (Thirty-fourth Statutes, page 600), as amended by the 
act approved June 25, 1910 (Thirty-sixth Statutes, page 765), and in accordance 
with the provisions of the Sundry Civil Act of June 12,1917; * * *.” This 
same language has appeared in this appropriation act since 1919 and substan- 
tially the same language since 1917. All of these appropriation acts have cited 
Thirty-sixth Statutes, page 765, and have omitted any reference to Thirty-sixth 
Statutes, page 829. 

Acting under authority of the above-quoted provisions of the naturalization 
law and the appropriation “ Miscellaneous expenses, Bureau of Naturalization, 
1928,” the clerk of the Superior Court for Cook County, Illinois, was granted 
an allowance from this appropriation for the fiscal year 1928 of $1,500 for addi- 
tional clerk hire. This allowance was based on his collections of naturalization 
fees for the fiscal year 1927 amounting to $17,;249. There has been a decrease in 
his naturalization fee collections for the current fiscal year as compared with 
the preceding fiscal year. His total collections for the first quarter amounted 
to $2,080 and for the second quarter $2,239, or a total for the two quarters of 
$4,319. It is not now definitely ascertainable what his collections will be for 
the remaining two quarters of the fiscal year, but his collections for the first 
two quarters would indicate a total for the fiscal year of $8,638. 

The question presented for determination is whether the allowance of $1,500, 
which is in addition to the $3,000 retainable by this clerk as his share of the 
naturalization fees, can be continued for the entire fiscal year 1928, even though 
the clerk’s total collections of naturalization fees for that period may fall short 
of a total of $9,000. 


Section 13 of the act of June 29, 1906, 34 Stat. 596, as amended by 
the act of June 25, 1910, 36 Stat. 830, provides as follows: 


That the clerk of each and every court exercising jurisdiction in naturaliza- 
tion cases shall charge, collect, and account for the following fees in each 
proceeding : 

e * * . * + + 


The clerk of any court collecting such fees is hereby authorized to retain 
one-half of the fees collected by him in such naturalization proceeding; the 
remaining one-half of the naturalization fees in each case collected by such 
clerks, respectively, shall be accounted for in their quarterly accounts, which 
4 are hereby required to render the Bureau of Immigration and Naturaliza- 
tion, * %, 

* * * Provided, That the clerks of courts exercising jurisdiction in natu- 
ralization proceedings shall be permitted to retain one-half of the fees in any 
fiscal year up to the sum of three thousand dollars, and that all fees received 
by such clerks in naturalization proceedings in excess of such amount shall be 
accounted for and paid over to said bureau as in the case of other fees to 
which the United States may be entitled under the provisions of this act. The 
clerks of the various courts exercising jurisdiction in naturalization proceed- 
ings shall pay all additional clerical force that may be required in performing 
the duties imposed by this act upon the clerks of courts from fees received by 
such clerks in naturalization proceedings, 
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And in case the clerk of any court exercising naturalization jurisdiction 
collects fees in excess of the sum of six thousand dollars in any fiscal year, the 
Secretary of Commerce and Labor may allow salaries, for naturalization pur- 
poses only, to pay for clerical assistance, to be selected and empioyed by that 
clerk, additional to the clerical force, for which clerks of courts are required 
by this_section to pay from fees received by such clerks in naturalization pro- 
ceedings, if in the opinion of said Secretary the naturalization business of such 
clerk warrants further additional assistance: Provided, That in no event shall 
the whole amount allowed the clerk of a court and his assistants exceed the 
one-half of the gross receipts of the Office of said clerk from naturalization fees 
during such fiscal year: * * 


The act approved June 95, 1910, 36 Stat. 765, making appropria- 
tions for sundry civil expenses of the Government for the fiscal year 
ending June 30, 1911, and for other purposes, also provides: 


Salaries and expenses, Division of Naturalization: * * * for the purpose 
of carrying into effect that part of section thirteen of the Act of June twenty- 
ninth, nineteen hundred and six (Thirty-fourth Statutes, page eight [five] hun- 
dred and ninety-six), which provides: “And in case the clerk of any court 
collects fees in excess of the sum of six thousand dollars in any one year, the 
Secretary of Commerce and Labor may allow to such clerk from the money 
which the United States shall receive additional compensation for the employ- 
ment of additional clerical assistance, but for no other purpose, if in the opinion 
of the said Secretary the business of such clerk warrants such allowance:” 

That the total compensation for the additional clerical assistants 
authorized by that portion of the said section quoted above to be employed by 
the clerks of courts shall in no case exceed one-half of the gross amount of 
fees collected by such clerks in naturalization cases during the fiscal year 
immediately preceding, and that the expenditures from this appropriation shall 
be in the manner and under such regulations as the Secretary of Commerce 
and Labor may prescribe, one hundred and fifty thousand dollars. 


In decision in 17 Comp. Dec. 73, it was held that the two acts of 
June 25, 1910, supra, must be read together and that they constitute 
a double restriction upon the amount of the additional allowances; 
that is, such allowances must not exceed either one-half of the total 
fees collected during the preceding fiscal year or one-half of the 
total fees collected during the current fiscal year. 

In the Sundry Civil Act of June 12, 1917, 40 Stat. 171, it was 
provided : 


* * * That the whole amount allowed for a fiscal year to the clerk of a 
court and his assistants from naturalization fees and this appropriation or any 
similar appropriation made hereafter shall be based upon and not exceed the 
one-half of the gross receipts of said clerk from naturalization fees during the 
fiscal year immediately preceding, unless the naturalization business of the 
clerk of any court during the year shall be in excess of the naturalization busi- 
ness of the preceding year, in which event the amount allowed may be increased 
to an amount equal to one-half the estimated gross receipts of the said clerk 
from naturalization fees during the current fiscal year. * 


This statute is practically a repetition of the proviso in the act 
of June 25, 1910, 36 Stat. 765, but in addition authorizes an increase 
in the allowances when the naturalization business for the current 
year exceeds that for the previous year. While the statutory pro- 
visions for the additional allowances in such cases enacted since the 
amendment of June 25, 1910, 36 Stat. 829, have failed to mention 
that amendment, no repeal thereof is found and it is not so incon- 
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sistent with the other provisions as to have been repealed by impli- 
cation. It must, therefore, be considered as a continuing statutory 
restriction to be read with the other restrictions on such allowances. 

Based upon the above statutory provisions, the following rules may 
be announced : 

1. The clerk of the court may retain one-half of the total fees re- 
ceived from naturalization proceedings during any fiscal year, pro- 
vided the said total does not exceed $6,000 in that year, and under 
such circumstances he must pay for all clerical assistance out of his 
retained fees. 

2. If the total naturalization fees collected exceed $6,000 in the 
current fiscal year, the Secretary of Labor may specially authorize 
the payment for necessary clerical assistance in addition to the $3,000 
maximum fees allowed the clerk, but the total of the amount allowed 
the clerk of the court plus the amount paid to his assistant may 
not exceed one-half of the total fees collected in that year. 

3. At the beginning of any fiscal year the allowance for additional 
clerical assistance is required to be fixed tentatively at such sum as 
will not, when added to the $3,000, the maximum fees allowed the 
clerk, exceed one-half of the total fees received during the preceding 
fiscal year, but such allowance may, in the discretion of the Secretary 
of Labor, be increased during the year up to but not to exceed 
one-half of the fees collected during said year in excess of $6,000, 
and such allowance must be decreased during said fiscal year if 
necessary to bring it within one-half of the said fees collected during 
said year in excess of $6,000. 

If, therefore, the court’s fees so far received from naturalization 
proceedings for the fiscal year 1928 have so declined as to indicate 
that the allowances authorized for this fiscal year will exceed one- 
half of the aggregate fees received, the allowances for the remainder 
of the fiscal year should be reduced so as to bring the total for the 
fiscal year within the restriction imposed by the statutes; that is, the 
total allowances for the fiscal year 1928 must not exceed one-half 
of the total fees received from naturalization matters during that 
year. 


(A-22025) 


PUBLIC-LAND ENTRIES—REFUNDS ON VOLUNTARY 
RELINQUISHMENT 


The act of December 11, 1919, 41 Stat. 366, authorizes the refund of purchase 
moneys or commissions paid on public-land entries only in the event the 
application, entry, or proof has been rejected and neither the entryman nor 
his legal representative shall have been guilty of any fraud or attempted 
fraud in connection with the application. 

Where, upon the filing by the General Land Office of proceedings to cancel an 
entry on the.grounds of fraud, the entryman voluntarily consented to the 
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cancellation of the entry, there was no rejection of the entry within the 
meaning of the act of December 11, 1919, 41 Stat. 366, authorizing refunds 
of the purchase price paid on public land entries. 


Decision by Comptroller General McCarl, April 18, 1928: 

There has been presented to this office for consideration and 
settlement the claim of the Great Western Coal Mines Co. for repay- 
ment of the sum of $16,600 paid by Richard L. Bird as purchase 
money on certain coal lands in the State of Utah, entry serial 025342, 
the claim being based on a statement of facts as follows: 

It appears that an application for entry of tracts of land, described 
as the NE. 4 SE. 4, S. % SE. 4, Sec. 20, and NE. 4 NE. 4, Sec. 
29, Township 13 S., Range 8 E., Salt Lake Meridian, comprising 160 
acres, was made by Richard L. Bird on February 6, 1920; that the 
first payment of $415 was made on said land on April 16, 1921, the 
second payment of $83 on May 12, 1921, and the third and last pay- 
ment of $16,102 on September 15, 1921, final certificate being issued 
September 15, 1921; and that on October 29, 1921, Bird and wife 
deeded said property to the Great Western Coal Mines Co., a cor- 
poration, which, by deed of trust dated October 29, 1921, and by 
amended deed of trust dated February 29, 1922, transferred the title 
to said lands, together with other lands, in trust to the Halloran 
Judge Trust Co. to secure the payment of an issue of $600,000 of 
bonds bearing date of November 1, 1921. Also that under date of 
March 19, 1923, proceedings were instituted by the General Land 
Office to cancel the entry on the ground that Bird did not locate and 
file upon the lands in good faith with the intent that the legal title 
should be acquired pursuant to the laws of the United States govern- 
ing the entry, sale, or disposition of public lands valuable for the coal 
deposits contained therein, but such location and filing was made 
pursuant to the unlawful purpose and intent that the title acquired 
might inure to the use and benefit of the Cedar Mesa Farms Co., a 
corporation, or to the benefit of the claimant company, but that, after 
hearings had been ordered and some testimony taken before a clerk 
of a district court but before a decision was rendered, a relinquish- 
ment was filed by Bird on April 28, 1923, which was accepted and the 
entry canceled on June 29, 1923; that upon cancellation of the entry 
the said lands were leased under the 1920 coal leasing law to the 
Great Western Coal Mines Co. under coal lease, serial No. 032039; 
that Bird’s claim for repayment of the amount paid on said lands 
was rejected by the Commissioner of the General Land Office on 
October 2, 1923, on the ground that the absence of fraud in the 
attempt to gain title to the land had not been established, and further- 
more, that it had not been shown that he was the person entitled to 
repayment as the abstract of title showed title in the Great Western 
Coal Mines Co.; and that on November 3, 1923, after Bird’s claim 
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had been rejected, the Great Western Coal Mines Co. filed a claim for 
repayment of said amount, which claim was also rejected by the com- 
missioner on January 25, 1924, affirmed by departmental decision of 
August 6, 1924, 50 L. D. 602, and again rejected by the commissioner 
after a rehearing on June 7, 1927. The claim is now here for con- 
sideration after reversal by the Interior Department on October 11, 
1927, of its findings of August 6, 1924, swpra, in the matter. 

Under date of November 9, 1927, repayment of the purchase price 
was recommended by the General Land Office under the provisions of 
the act of December 11, 1919, 41 Stat. 366, amending and superseding 
the act of March 26, 1908, 35 Stat. 48, in accordance with depart- 
mental decision of October 11, 1927, supra, on the ground that it 
appeared that upon report of an inspector of that office, adverse pro- 
ceedings were directed against the entry on March 29, 1923, and the 
charge having been denied by the entryman, hearing was ordered; 
that during the time depositions were being taken the Government 
inspector suggested that the proper course to pursue would be to file 
relinquishment and then make application to lease the land under 
the act of February 21, 1920, 41 Stat. 487; and that relinquishment 
was filed April 28, 1923, and the land involved is included in a coal 
lease of the applicant company, it also being stated “No fraud 
appears.” 

The evidence of record shows that the entry to the lands under 
consideration has been relinquished to the Government by the entry- 
man and his assignees, and that the trustee company, under the deeds 
of trust placed upon said lands by claimant company, has released to 
the Government any right, title, or interest therein which might or 
could have been obtained by or through said coal entry and because 
of the deeds of trust. 

In decision of the Department of the Interior of October 11, 1927, 
to which reference is made by the General Land Office in its recom- 
mendation for repayment, which was rendered on appeal from the 
decision of the Commissioner of the General Land Office dated June 
7, 1927, denying repayment of the amount now claimed and in which 
its decision of August 6, 1924, was reversed, after setting forth in 
detail the facts as substantially outlined above and stating that after 
the claimant company had requested a rehearing of the prior decision 
in the matter, a rehearing was ordered and held when testimony was 
submitted and numerous depositions taken at various times and 
places between February 4, 1927, and April 20, 1927, and many ex- 
hibits filed in connection with the testimony, it was stated as a con- 
clusion that the testimony in the case, as a whole, convincingly 
showed that no fraud or attempted fraud had been shown and the 
department believed, as a matter of justice and equity, that repay- 
ment should be allowed. 
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Section 1 of the act of December 11, 1919, supra, under which 
repayment is requested, provides: 


That where purchase moneys and commissions paid under any public land 
law have been or shall hereafter be covered into the Treasury of the United 
States under any application to make any filing, location, selection, entry, or 
proof, such purchase moneys and commissions shall be repaid, to the person 
who made such application, entry, or proof, or to his legal representatives, in 
all cases where such application, entry, or proof has been or shall hereafter be 
rejected, and neither such applicant nor his legal representative shall have been 
guilty ot any fraud or attempted fraud in connection with such application ; 


It will be noted that this law authorizes the making of repayments 
of amounts paid as purchase money and commissions under any 
public land law only when the application, entry, or proof had been 
or should thereafter be rejected and neither the applicant nor his 
legal representatives have been guilty of any fraud or attempted 
fraud in connection with the application. The matter here is one 
that concerns the manner in which the right to a fee simple title to 
the lands was surrendered rather than to any question of fraud or 
fraudulent intent in connection with the filing of the application 
by the entryman. There was no rejection of the application, entry, 
or proof by the Government within the meaning of the act but a 
relinquishment by the entryman and his assignees and subsequent 
cancellation of title. 

The repayment of purchase moneys paid for lands as authorized 
by the act of December 11, 1919, being conditioned upon the “ rejec- 
tion ” of applications, entries, or proofs, and the failure of the entry- 
men in this matter to take or retain title to the lands, not having 
been due to a rejection by the Government within the meaning of 
said act but to a relinquishment of the entry which under the cir- . 
cumstances, no fraud having been established, must be considered 
voluntary. When the Congress has by law stipulated the condition 
under which a payment may be made, refund or otherwise, such con- 
dition must be shown to have been met to justify payment. As the 
fact of rejection by the United States, the condition stipulated by 
law as the basis for refundment, has not been and, apparently, can 
not be established, the only course open to this office is disallowance 
of the claim. It is, therefore, disallowed. 


(A-22459) 


VETERANS’ BUREAU—DISABILITY COMPENSATION—DAMAGES 
RECOVERED BY BENEFICIARIES FROM OTHER PERSONS 


The net amount of damage awarded by a State Workmen’s Compensation 
Bureau in favor of a beneficiary of the Veterans’ Bureau for the same 
injury for which he is receiving disability compensation from the United 
States should be credited upon the amount of the Government’s award for 
that injury, but not upon a prior award for another injury. 
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Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
April 19, 1928: 


Consideration has been given to your letter of April 3, 1928, re- 
questing decision of a question presented as follows: 


Your decision is requested as to the Government’s right of subrogation arising 
out of the following facts: 

Claude E. Hamand, while a member of the military forces of the United 
States during the World War, suffered severe gun-shot wounds of the right leg 
which were corrected to some extent by the removal of the knee joint and a 
partial ankylosis of the joint. There was considerable bowing of the leg both 
outward and backward. The claimant received compensation from the bureau 
on a permanent partial basis of 61% ($61.00 per month) for said disability. 

On January 20, 1927, the claimant while employed in his occupation of auto- 
mobile mechanic at the Moore Automobile Company, Grand Forks, North Dakota, 
fell into an elevator shaft in the place of his employment and suffered a frac- 
ture of the right leg which had been injured in service. It was found necessary 
to amputate the leg, because its lowered vitality as a result of the gun-shot 
wounds received in service prevented it from healing. 

The rating officers of the bureau decided that service connection for the 
amputation of the leg should be given because it appeared that the condition 
of the leg due to the service disability prevented it from healing as a normal leg 
should heal. Therefore, claimant was awarded an additional 7%, making his 
rating permanent partial 68% ($68.00 per month) * * * 

The claimant was awarded compensation by the Workmen’s Compensation 
Bureau of North Dakota in the amount of $3,220, including the cost of medical 
treatment. Should the sum of $3,220 be credited upon the compensation pay- 
able from the bureau ($7.00 per month), on account of the accident of January 
20, 1927? See section 313 War Risk Insufance Act; saved from repeal by 
paragraph 5, section 600, World War Veterans’ Act, 1924. 


You give none of the facts as to the procedure on which the award 
by the Workmen’s Compensation Bureau of North Dakota was 
based. It is assumed that there was no participation by the Vet- 
erans’ Bureau therein but that such award was the result of the 
beneficiary’s own initiative or some private party or parties in his 
behalf without requirement or direction from the Veterans’ Bureau. 
If so, there is for consideration and application the following par- 
agraph from section 313 (1) of the War Risk Insurance Act as 
amended by the act of June 25, 1918, 40 Stat. 614, as follows: 


If a beneficiary or conditional beneficiary shall have recovered, as a result 
of a suit brought by him or on his behalf, or as a result of a settlement made 
by him or on his behalf, any money or other property in satisfaction of the 
liability of such other person, such money or other property so recovered shall 
be credited upon any compensation payable, or which may become payable, to 
such beneficiary, or conditional beneficiary by the United States on account 
of the same injury or death. 


In decision of May 8, 1923, 2 Comp. Gen. 716, the three general 
classes of cases coming within the terms of section 313 of the War 
Risk Insurance Act, involving recovery of damages by or for bene- 
ficiaries from private parties, were described and the application of 
the statute made thereto. With respect to those coming within the 
terms of the above quoted portion of the statute, it was stated, 
page 718: 


First is the case of a beneficiary who has recovered damages from the outside 
party on his own initiative without requirement or direction from the Veterans’ 
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Bureau. In such case the section provides that the amount recovered shall be 
credited upon any compensation payable or to become payable on account ot 
the same injury or death. There can be no doubt, I think, that the amount 
to be so credited is the net amount of damages received by the beneficiary. The 
purpose and intent of the statute is to limit the beneficiary to his war-risk 
compensation if he elects to apply for the same, giving him the full benefit of 
such compensation, and giying the Government the benefit of the net recovery. 


It is not apparent from your submission wherein your doubt lies 
as to the right of subrogation of the United States in this case, unless 
it be whether the right of subrogation extends to the full amount of 
disability compensation under both the original and supplemental 
awards or only under the supplemental award. The requirements 
of the statute would seem to be clear, and this case, to the extent of 
the supplemental award of $7 per month, comes squarely within the 
terms thereof. Therefore, the amount of the workmen’s compensa- 
tion award is for crediting upon the amount of this supplemental 
award of disability compensation, but not upon the original award of 
disability compensation in the amount of $61 per month, which was 
made prior to and independently of the injury which resulted in the 
workmen’s compensation award. 

The question submitted is answered accordingly. 


(A-22405) 


PRINTING AND BINDING—JURISDICTION OF JOINT COMMITTEE 
ON PRINTING 


The authority conferred upon the Joint Committee on Printing by the act of 
March 1, 1919, 40 Stat. 1270, to permit printing work to be done elsewhere 
than at the Government Printing Office is confined by the statute to work 
deemed by it “to be urgent or necessary to have done elsewhere than in the 
District of Columbia for the exclusive use of any field service outside of 
said District.” Tabulating cards for use in the District of Columbia must 
be procured from the Government Printing Office. 


Comptroller General McCarl to the Secretary of the Treasury, April 21, 1928: 


There has been received your letter of April 3, 1928, referring to 
section 11 of the act of March 1, 1919, 40 Stat. 1270, and requesting 
decision of a question presented as follows: 


The Public Printer not having the necessary equipment to print tabulating 
cards, as required by the above act, in quantities desired by the Treasury 
Department, the Joint Committee on Printing, under authority conferred upon 
it by the act of March 1, 1919 (U. S. C., Title 44, sec. 4), granted a waiver 
which permitted the purchasing of tabulating cards from commercial sources; 
and up to the present time those for the Internal Revenue Service have been so 
procured. 

On February 7, 1928, the Public Printer called attention to the decision of 
the Comptroller General, dated May 28, 1927 (A-—18404), in which it was held 
that tabulating cards must be procured from the Government Printing Office 
after June 30, 1928, and requested an estimate of the number of cards required 
by the Treasury Department for use in Washington, D. C., beginning with the 
fiscal year 1929. The Commissioner of Internal Revenue, being desirous of 
continuing the purchase of these cards from commercial sources, in a letter to 
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the Secretary dated March 1, 1928 (copy inclosed), showed that by continuance 
of this method of procuring the cards a saving of approximately $3,000 per 
annum would be made over their procurement from the Government Printing 
Office. Thereupon the Secretary of the Treasury, under date of March 7, 1928, 
wrote to the Joint Committee on Printing and requested a waiver for the pur- 
chase from commercial sources, as heretofore, of tabulating cards for the use 
of the Internal Revenue Service, Washington, D. C. 

In its response, March 24, 1928, the joint committee stated that: 

“In order that no legal controversy or objection may be raised in the audit- 
ing of the vouchers for the purchase of statistical cards, the committee suggests 
that the department obtain the opinion of the Comptroller General as to 
whether such purchase [from commercial sources] may be made, upon the 
approval of the Joint Committee on Printing, and paid for from available 
appropriations for public printing and binding. 

“Tt is also suggested that inquiry be made as to whether statistical cards 
may be purchased through commercial sources, with the approval of this 
committee, whenever it can be shown that cards proctired from the Government 
Printing Office are more expensive, thus causing a waste of Government 
appropriations.” 

In compliance with the wishes of the Joint Committee on Printing, I have 
the honor to request your decision on the questions thus presented. 


Section 11 of the act of March 1, 1919, 40 Stat. 1270, provides: 


That the Joint Committee on Printing shall have power to adopt and employ 
such measures as, in its discretion, may be deemed necessary to remedy any 
neglect, delay, duplication, or waste in the public printing and binding and the 
distribution of Government publications: * * *: Provided further, That 
on and after July 1, 1919, all printing, binding, and blank-book work for Con- 
gress, the Executive office, the judiciary, and every executive department, inde- 
pendent office, and establishment of the Government shall be done at the 
Government Printing Office, except such classes of work as shall be deemed by 
the Joint Committee on Printing to be urgent or necessary to have done else- 
where than in the District of Columbia for the exclusive use of any field 
service Outside of said District. 

By letter of June 28, 1922, the Secretary of War requested a deci- 
sion concerning the purchase of tabulating cards and called atten- 
tion to the resolution of the Joint Committee on Printing, dated 
June 15, 1920, authorizing the procurement of such tabulating cards 
elsewhere than at the Government Printing Office due to the fact that 
that office did not at that time have the equipment necessary to do 
such work. Upon such representations it was stated in the decision 
of this office of July 11, 1922, that no objection would be made at 
that time to having the cards furnished in connection with the lease 
of the machine. However, on April 1, 1927, the Public Printer noti- 
fied the respective departments and establishments that there had 
been recently installed the very latest presses for economically pro- 
ducing tabulating cards accurately cut and punched in large quanti- 
ties and that prices would be furnished on request. It was accord- 
ingly held by this office in decision of May 28, 1927, 6 Comp. Gen. 
772 (quoting from syllabus) : 

When printed on order to meet the needs of a particular office in which 
used, tabulating cards for statistical tabulating machines are printing within 
the purview of the act of March 1, 1919, 40 Stat. 1270, and must be procured 
from the Public Printer, unless he is unable to furnish cards of such stock, 
size, and thickness as are required for the satisfactory operation of the machines 


upon which they are to be used. Decision of the Comptroller General of 
July 11, 1922, A. D. 6878, no longer applicable. 
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Since the Joint Committee on Printing is given authority by the 
act of March 1, 1919, to permit printing for field services to be done 
elsewhere than at the Government Printing Office, the committee 
must of necessity decide what classes of printing are included in the 
term “ printing for field service.” When it has so decided and issued 
its certificate that the particular printing “is deemed * * * to 
be urgent or necessary to have done elsewhere than in the District 
of Columbia for the exclusive use of any field service outside of said 
District,” its conclusion is final. 26 Comp. Dec. 229; see also decision 
of the Comptroller of the Treasury, February 13, 1920, to Secretary 
of Agriculture. 

On June 17, 1927, the Joint Committee on Printing issued the 
following order: 


Inasmuch as section 11 of the Legislative Appropriation Act for 1920 (40 
Stat. 1270), approved March 1, 1919, requires that “all printing and binding 
shall be done at the Government Printing Office except such classes of work 
as shall be deemed by the Joint Committee on Printing to be urgent or neces- 
sary to have done elsewhere than in the District of Columbia,” please be 
advised that the resolution of the committee, adopted June 15, 1920, is hereby 
rescinded, and that, until further notice, any executive department, independent 
office, or establishment of the Government requiring tabulating cards for the 
exclusive use of any field service operating tabulating machines outside of the 
District of Columbia is authorized to purchase such cards elsewhere than at 
the Government Printing Office: Provided, however, That the cards can thus 
be more economically purchased, considering the rental cost of the machine and 
the net price of the cards; but nothing in this revised regulation shall apply to 
any contract which has been awarded for cards to be used in Washington, D. C., 
during the fiscal year ending June 30, 1928. 


Following this order, by decision of February 6, 1928, 7 Comp. 
Gen. 464, it was held by this office (quoting from syllabus) : 


Tabulating cards for use of the Government departments or establishments 
in the District of Columbia are required by the act of March 1, 1919, 40 Stat. 
1270, to be procured from the Government Printing Office unless it be estab- 
lished as a fact that that office can not furnish cards that can be satisfactorily 
used in the particular kind of machine for which the cards are required. 

Tabulating cards for the exclusive use of any field force may, by virtue of the 
order of the Joint Committee on Printing, dated June 17, 1927, be procured 
elsewhere than at the Government Printing Office, provided they can be more 
economically purchased, considering the rental cost of the machine and the net 
price of the cards. 


As the only exception which the Congress has made to the require- 
ment in the act of March 1, 1919, supra, that all printing, binding, 
and blank-book work be done at the Government Printing Office, is 
in the case of printing for the exclusive use of a field service outside 
of the District of Columbia, it follows that when printing is for use 
in the District of Columbia the question of a possible saving to the 
particular administrative appropriation which might be effected by 
procuring tabulating cards from a commercial source is not for con- 
sideration other than by the Congress itself. Accordingly, the Joint 
Committee on Printing has no authority or jurisdiction to permit 
the procuring of tabulating or statistical cards involving printing, 
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from any source other than the Government Printing Office, unless 
such cards are required for the exclusive use of a field service outside 
of the District of Columbia. 


(A-22196) 


VETERANS’ BUREAU—INSURANCE—CONVERSION—BENE- 
FICIARIES 


In the absence of a specific designation of a beneficiary upon conversion of 
term insurance, the general rule is that payment of death benefits under 
the converted policy shall be made in favor of the estate of the insured 
under the statute, rather than to the death beneficiary designated by the 
insured under the term insurance. 

Each case of an informal application for conversion of term insurance not on 
the form provided for that purpose which includes a space for designation 
of a beneficiary, where no such designation is made, is to be considered 
upon the facts and circumstances disclosed and the apparent intent of the 
insured, and tentative settlement made accordingly, all interested parties 
to be notified and given a reasonable time to institute suit to determine 
the lawful beneficiaries, in the absence of which payment is to be made to 
the person or the estate of the insured in favor of which the tentative 
settlement was approved, 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

April 26, 1928: : 

Consideration has been given to your letter of March 20, 1928, 
submitting the war-risk insurance case of Allen Gabriel Stahl, de- 
ceased, XC-764074, and requesting decision of the question whether 
death benefits under the converted policy applied for and issued 
on the basis of an informal application wherein no designation of 
a beneficiary was made, should be paid to the widow of the insured 
who was the designated beneficiary under the term insurance, or to 
the estate of the insured under the general rule applicable in case 
of converted policies based on formal applications for conversion 
wherein no designation of a beneficiary was made in the space pro- 
vided for that purpose. 

The general rule is to the effect that in the absence of a specific 
designation of a beneficiary, upon conversion, payment of death 
benefits under the converted policy should be made in favor of the 
estate of the insured under the statute rather than to the death 
beneficiary designated by the insured in the term insurance. 

You refer to the decision of this office, dated February 23, 1928, 
7 Comp. Gen. 509, in the case of Leroy Evans Hunter, deceased, 
C-262319, K-602667, involving a conversion of term insurance by the 
guardian of an incompetent veteran, and wherein reference was 
made to the general rule, which it was understood had been applied 
by the Veterans’ Bureau in all cases of conversions made by compe- 
tent veterans. The general rule was applied in the determination 
of that case for the reason that an incompetent veteran could not 
make any designation of a beneficiary upon conversion. 
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You suggest the following as a basis for an exception to the general 
rule in the instant case: 

* * * In a claim where there was a formal application for conversion it 
might well be argued that the applicant had executed a blank upon which 
there was space for the designation of a beneficiary and as no entry was made 
in such space it may be assumed that by thus ignoring the question of bene- 
ficiary, the veteran evinced an intention to permit his estate to take the con- 
verted insurance and not to continue over into the new contract the old desig- 
nation for the term insurance. Where, however, an informal applicat'on is 
all that is before the bureau, as in the Stahl case, it would seem that in the 
mind of the applicant there was no particular contemplation of the question of 
the beneficiary. This would be especially true where a veteran had continued 
his term insurance up to the time limit for such insurance and where the con- 
version automatically because necessary if the veteran desired continued pro- 
tection under any form of war-risk insurance. 


The general rule is unquestionably the correct one to insure a 
proper acquittance of the Government under the policy. Such rule 
is not based so much on the form of the application for conversion 
as on the principle that the term and converted insurance are separate 
and distinct contracts requiring separate and distinct designation 
of beneficiaries. Accordingly, it may not be held, broadly, that said 
rule is not applicable to cases in which there is an informal rather 
than a formal application for conversion. There might be conflict- 
ing interests even under an informal application for conversion, 
which would not be properly determined if payment were made by 
the bureau in the first instance to the person designated under the 
term insurance and in the absence of a court determination of the 
lawful beneficiary. 

Each case of an informal application for conversion, in which 
no specific designation of a beneficiary is made, should be considered 
upon the facts and circumstances disclosed, including a consideration 
of the apparent intent of the insured and possible conflicting in- 
terests. On the basis of the facts and circumstances thus disclosed, 
tentative settlement should be approved either in favor of the person 
designated under the term insurance, or the estate of the insured, 
as the facts in the particular case may seem to warrant; and all of the 
interested parties then should be notified and a reasonable time given 
for the institution of suit under section 19 of the World War 
Veterans’ Act, to determine the lawful beneficiaries. If, at the end 
thereof no suit is filed, payment should be made to the person or 
estate in favor of which the tentative settlement was approved. 

In the instant case, it is understood that the widow of the insured 
is both the designated beneficiary under the term insurance and 
the duly qualified administratrix of the estate of the insured. It 
appears, also, that there are minor children who will share with her 
in any distribution of the estate. Probably the ultimate disposition 
will be to the widow regardless of whether payment in the first 
instance be/made to her in her own right as designated beneficiary or 
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in her capacity as administratrix, but this would appear to be a 
matter for the determination of the court having jurisdiction over 
the administration of the estate. The converted policy was issued 
December 6, 1927, subsequent to the death of the insured, which oc- 
curred September 14, 1927, the beneficiary being stated as follows: 


The estate of the insured, no beneficiary within the permitted class having 
been designated, * * * 


Thus the general rule, rather than the suggested exception, seems to 
have been followed by the bureau in this case. The administratrix 
has qualified and no conflicting interests have been disclosed. In 
the absence of any protest, it would seem to be in the interests of 
the Government to make payment to the widow as administratrix 
of the estate of the insured in accordance with the converted policy 
as actually issued. 


(A-22180) 


PURCHASES—TRUCKS—DISPOSITION OF USED AND UNSERVICE- 
ABLE EQUIPMENT 


While, as a general rule, the trade-in allowance on an old and unserviceable 
truck would no doubt exceed a cash offer therefor, there might be instances 
where the contrary would be true. In any event, the interests of the 
United States require that in the disposition of used and unserviceable 
equipment the best price possible be obtained, whether such disposition 
be by advertisement, at public auction, or otherwise. 


Comptroller General McCarl to the Secretary of the Interior, April 27, 1928: 
There has been received your letter of March 7, 1928, in reply to 
letter of this office dated February 20, 1928, wherein information was 
requested as to whether cash bids were invited on the old truck to be 
turned in as part payment on the purchase price of a new truck for 
use at the Pine Ridge Indian Agency, Rushville, Nebr. 
In the reply of March 7, 1928, you state that— 


Cash bids on the old truck were not solicited. The used truck was offered 
to be turned in as part payment of the purchase price on the new truck, in the 
advertisement. The various dealers offered amounts ranging from $430 down 
to $50 for the old truck; each offer, however, was made contingent on the 
receipt of the award on the new truck. The bid of the Sterrett Operating 
Service, Inc., was the lowest bid received after the amount allowed for the old 
truck had been deducted from the price of the new truck. 

The above method of advertising for new automobiles and trucks has been 
followed in the Indian Service for several years past. Please advise if it is 
your intention to require that cash bids be invited on old vehicles as well as 
the exchange price in connection with the purchase of new cars or trucks. 


Whether the acquisition of new equipment is necessary and whether 
disposition of old equipment is in the interests of the United States 
are administrative questions primarily for determination by the head 
of the department or establishment concerned. While as a general 
rule a trade-in allowance on an old and unserviceable car would, no 
doubt, exceed the cash offer, there may be instances where the cash 
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offer would exceed the trade-in offer. In any event it would appear 
that the interests of the United States require that in the disposition 
of used and unserviceable equipment, the best price possible should be 
obtained therefor whether disposed of by advertisement at public 
auction, or otherwise. In this connection your attention is invited 
to decision of September 23, 1927, 7 Comp. Gen. 230, wherein it was 
said: 

The same procedure should be followed in disposing of old and acquiring 
new adding machines or other equipment the exchange of which is authorized 
by law. That is to say, where the law specifically authorizes an exchange, 
the amount allowed for the old equipment will not be charged to the appro- 
priation and carried to miscellaneous receipts, 3 Comp. Gen. 606, but the pro- 
cedure to be followed in determining whether in such cases there should be 
an exchange or a purchase and sale is required, under the provisions of sec- 
tion 3700, Revised Statutes, and in the interests of the United States, should 
be as indicated in 3 Comp. Gen. 304, and 5 Comp. Gen. 798, and if the cash bids 
received on the old equipment exceed the exchange allowance offered, such cash 
bids must be accepted and the proceeds thereof deposited and covered into the 
Treasury as miscellaneous receipts in compliance with the provisions of section 
8618, Revised Statutes. It is only in those cases in which the exchange allow- 
ance equals or exceeds the amount that can be obtained in cash for the old 
equipment that an exchange is authorized and the appropriation is chargeable 


with only the difference between the cost of the new equipment and the allow- 
ance on the old. 


No further question will be raised with reference to the particular 
transaction here involved but the procedure as to such purchases 
hereafter should be as herein indicated. 


(A-22524) 
LIVESTOCK, SLAUGHTERED—FEDERAL INDEMNITY 


The statutory restriction or limitation on the payment of Federal indemnity 
for cattle Slaughtered in the control and eradication of tuberculosis, 
appearing in the act of January 18, 1927, 44 Stat. 983, for the fiscal year 
1928, to the effect that the amount payable by the Government shall not 
exceed the amount paid or to be paid by the State, county, or municipality 
where the animal shall be condemned, may not be applied to a number of 
animals collectively belonging to the same person, but must be applied to 
each animal individually. 
Comptroller General McCarl to the Secretary of Agriculture, April 30, 1928: 

There has been presented to this office for preaudit Bureau of 
Animal Industry voucher No. 68535, in the amount of $334.83, in 
favor of R. N. Molyneux, for Federal indemnity on 28 slaughtered 
cattle under the cooperative agreement between the United States and 
the State governing the control and eradication of tuberculosis in 
animals. 

The payment is proposed to be made under the annual appropria- 
tion for payment of Federal indemnity for 1928, act of January 18, 
1927, 44 Stat. 983, containing the following restrictions, which have 
also been included in regulations promulgated by the Department 
of Agriculture: 
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* * * Prowided further, That out of the money hereby appropriated no 
payment as compensation for any animal condemned for slaughter shall exceed 
one-third of the difference between the appraised value of such animal and the 
value of the salvage thereof; that no payment hereunder shall exceed the 
amount paid or to be paid by the State, _ county, and municipality 
where the animal shall be condemned; * * 


There were condemned and donehiened a total of 45 cattle alleged 
to belong to the claimant, for which the county of Clark, Kans., 
paid or proposes to pay an indemnity totaling $334.83, or an aver- 
age of $7.44 per animal. It appears that the county computes its in- 
demnity in a lump sum for the total number of cattle slaughtered 
belonging to the same individual and not on the basis of the indi- 
vidual animal and without regard to the amount of salvage paid on 
the individual animals. The Government appraisal for each of the 
animals is shown to have been $77.50. The amount of salvage varies, 
and, as to 17 animals, the salvage paid is in excess of the appraised 
value and consequently no Federal indemnity is payable in such cases 
under the first of the two statutory restrictions above quoted. The 
county, however, apparently pays indemnity on these 17 cattle as well 
as the others. The voucher prepared and certified to this office pro- 
poses to pay the same amount paid or to be paid by the county, 
computed by adding the individual amounts of Government indem- 
nity on the 28 animals for which Federal indemnity is payable, not 
in excess of one-third of the difference between the appraised value 
of each of such animals and the value of the salvage thereof, or 
$386.79, and reducing such amount to that paid, or proposed to be 
paid, by the county as indemnity on all 45 animals collectively, with- 
out regard to the second of the statutory restrictions above quoted as 
to 10 of the 28 animals for which a Government indemnity is pay- 
able; that is, as to each of 10 of the animals, the proposed Federal 
indemnity would exceed the sum of $7.44, the proportion of the 
county’s total indemnity which may properly be allotted to each 
animal. 

Such a basis of computation is not correct. If a State, county, or 
municipality prefers to base its indemnity on a number of animals 
collectively, the Federal Government should not object. But each 
of the two statutory restrictions above quoted must, nevertheless, be 
applied to each animal individually not to a number collectively. 
Applying the statutory restrictions to the 28 animals individually 
for which a Government indemnity is payable, there may be law- 
fully paid on this voucher no more than a total of $176.63. 

Your attention is invited, also, to the following excerpt from deci- 
sion of this office dated February 12, 1925, 4 Comp. Gen. 685, 687, 
relative to the statutory restrictions applicable to such payments: 


In view of these restrictions you are not authorized to make payment under 
the provisions in question unless the person claiming to be the owner of the 
destroyed animals establishes to your satisfaction (1) that he has complied 
with all lawful quarantine regulations; (2) that the animal had not at the 
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time of inspection, test, or condemnation been sold, shipped, or delivered for 
the purpose of being slaughtered; and (8) that the State, Territory, county, or 
municipality in which the animal was destroyed has made or will make pay- 
ment to him on account of the destruction in accordance with provision made 
therefor by law or under legal authority. * * 


There are no facts disclosed in the present instance showing that 
requirements (1) and (2) have been met. With respect to the third 
requirement, while there is a showing as to the amount which the 
county has paid or proposed to pay for the total number of cattle 
slaughtered, viz, $334.83, there is no definite showing that said cattle 
were destroyed in accordance with provision made therefor by law 
or under legal authority. The voucher submitted to this office either 
for direct settlement, for preaudit, or in the accounts of a disbursing 
officer who has made payment of Federal indemnity for slaughtered 
cattle, should include a certificate by the responsible administrative 
officer showing compliance with each of the three requirements. 
Amendments to the voucher forms are now under consideration by 
this office with this end in view. 

The voucher in its present form may not be certified for payment. 


(A-22652) 


COMPENSATION—RURAL CARRIERS—DISMISSED FOR ATTEMPTED 
DESTRUCTION OF MAIL MATTER 


A rural carrier dismissed from the service for attempting to destroy mail 
matter in order to be relieved of the necessity of delivering same is not 
entitled to compensation for any period subsequent to the date of the last 
pay period prior to his dismissal. 

Comptroller General McCarl to the Postmaster General, April 30, 1928: 

I have your letter of April 23, 1928, requesting decision whether 
the pay status of Robert B. Middleton, former rural carrier at 
Cleveland, Miss., ended on March 15, 1928, the pay period previous 
to the date on which he was dismissed from the service for attempting 
to destroy mail matter; on March 30, 1928, the last day of actual 
service; or on April 10, 1928, the date to which his pay period would 
be extended if he were granted the leave with pay to which he would 
ordinarily be entitled. 

It appears that the employee in question was a rural carrier at 
Cleveland, Miss. It has been learned informally that the offense 
leading to the dismissal from the service was the throwing into a 
stream, in order to be relieved of the necessity of delivering it, of mail 
matter of the third class, such as mail-order catalogues, circulars, 
and miscellaneous advertising matter. It does not appear that the 
Government has suffered any financial loss in the matter. The date 
of dismissal was March 30, 1928. 

The decision in the Crawford case, March 8, 1927, A-15584, 
referred to in your letter, held that the employee concerned was 
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not entitled to compensation after the date of the last pay period 
prior to the date of dismissal. The offense in that case was the 
theft of uncompleted currency, and the decision was based on the 
breach of contract to render faithful service. 

In the case presented by you the offense for which the employee 
was dismissed from the service was directly connected with the 
duties which he was called on to perform, and therefore constitutes 
a breach of contract to render faithful service, as in the Crawford 
case, cited, supra. 

Accordingly, you are advised that Robert B. Middleton is not en- 
titled to compensation for any period subsequent to March 15, 1928, 
the date of the last. pay period prior to his dismissal from the service. 


(A-22525) 
TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 


The act of December 22, 1927, 45 Stat. 50, making travel expense appropria- 
tions for the fiscal years 1926, 1927, 1928, and 1929 available for expenses of 
travel incurred in connection with transfers between duty stations, limits 
its provisions to such transfers as contain authority from the head of the 
department or establishment to incur such expenses, and an authorization 
signed by a subordinate officer not authorized by statute to act in place of 
the head of the department or establishment does not entitle to relief under 
said act. 


Comptroller General McCarl to the Secretary of the Treasury, May 2, 1928: 

Receipt is acknowledged of your letter of April 4, 1928, trans- 
mitting order of April 3, 1928, amending your order of July 31, 1923, 
as follows: 

Order of July 31, 1923, is hereby amended to read as follows: 

The Surgeon General of the Public Health Service of this department is 
hereby authorized to prepare and sign all telegrams and letters of instructions 
to officials and employees of his office who may be required to travel upon the 
public business, including the transfer of officers and employees from one official 
station to another, with power to authorize payment of expenses for such 
travel out of applicable funds, and such letters and telegrams authorizing 
traveling and subsistence expenses to be paid from an appropriation upon the 
books of his office available therefor are to be accepted by the accounting officers 
of the Government as full authority for the expenditure properly incurred. The 
Surgeon General will, at stated intervals, report in writing to the Assistant 


Secretary in charge, all travel performed on his order pursuant to the general 
authority herein given. 


As there was no statutory authority prior to December 22, 1927, 
for the transfer of civilian employees, other than commissioned ofli- 
cers, scientific personnel, pharmacists, and nurses of the Public 
Health Service between permanent duty stations at the expense 
of the United States, it is assumed that your order was intended as 
a delegation to the Surgeon General of the authority to issue the 
necessary authorizations to bring the transfers of civilian employees 
within the provisions of the act of December 22, 1927, 45 Stat. 50. 
This act makes the travel expense appropriations for the fiscal years 
1926, 1927, 1928, and 1929 available for cupenses of transfers between 
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permanent duty stations only “ when authorized by the head of the 
department or establishment concerned in the order directing such 
transfers.” In construing similar provisions in other statutes in 
which the authority to do, or to authorize the doing of, a particular 
thing is vested by statute in the head of the department or estab- 
lishment, it has been uniformly held that the head of the department 
may not delegate that authority to a subordinate other than an as- 
sistant or other officer authorized by statute to act in place of the 
head of the department. 19 Comp. Dec. 628; 2 Comp. Gen. 459; 3 id. 
871, 460, 694, 777, 797. 

If, therefore, it is desired to authorize reimbursement to employees 
of the Public Health Service, other than the commissioned officers, 
scientific personnel, pharmacists, and nurses, referred to in the act 
of January 26, 1927, 44 Stat. 1037, when transferred between per- 
manent duty stations, the order authorizing reimbursement of such 
expenses should be included in the order for the transfer and should 
be signed by the Secretary of the Treasury or an Assistant Secre- 
tary. 7 Comp. Gen. 482. 


(A-22574) 


COMPENSATION—GOVERNMENT EMPLOYEE AS WITNESS BEFORE 
DISTRICT OF COLUMBIA POLICE TRIAL BOARD 


An employee of the Bureau of Engraving and Printing who, in obedience to a 
summons, attended sessions of the police trial board of the District of 
Columbia, is not entitled to his regular compensation for the days of 
such attendance unless entitled to and granted annual leave therefor. 


Comptroller General McCarl to the Secretary of the Treasury, May 2, 1928: 

I have your letter of April 13, 1928, requesting decision whether 
Mr. Ralph Robey, a plate printer, employed in the Bureau of 
Engraving and Printing, may be paid his regular compensation for 
the days on which he was absent from his employment in attendance 
upon sessions of the police trial board of the District of Columbia 
in response to a summons issued by said board. 

Section 850, Revised Statutes, provides: 

When any clerk or other officer of the United States is sent away from his 
place of business as a witness for the Government, his necessary expenses, 
stated in items and sworn to, in going, returning, and attendance on the court, 
shall be audited and paid; but no mileage or other compensation in addition 
to his salary, shall in any case be allowed. 

Employees rendering such service are regarded as in a duty status. 
It has been held, however, that when Government employees appear 
as witnesses in proceedings conducted in the name of the District of 
Columbia, the provisions of section 850, Revised Statutes, are not 
applicable and the employees are not entitled to their regular com- 
pensation while absent from their place of duty unless entitled to 
and granted annual leave for the purpose. See 4 Comp. Gen. 91. 
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The principle of the decision cited is for application to the ques- 
tion presented in your letter. The employee was a witness in a 
proceeding conducted by a guasi judicial body in the name of the 
District of Columbia. The employee was not attending a Federal 
court on official business of the United States, and, therefore, is 
not entitled to pay for the time absent from duty unless entitled to 
and granted leave therefor. 

Your question is answered accordingly. 


(A-22344) 
PAY—RETIRED—ARMY OFFICER WHOLLY RETIRED 


An officer of the Army whose retirement purports to have been effected under 
section 1252, Revised Statutes, and whose order announcing his retirement 
indicates him entitled to “one year’s pay and allowances” prescribed in 
section 1275, Revised Statutes, may not be paid in excess of “one year’s 
pay” of an officer of the Army of his rank and length of service at date of 
retirement. 

Section 24b and section 52, Chapter I, of the Army reorganization act of June 
4, 1920, 41 Stat. 773, 787, apparently effected the repeal of sections 1245 
to 1253, inclusive, section 1275, or any other section of the Revised Statutes 
taken from section 16 and section 17 of the Army reorganization act of 
August 3, 1861, 12 Stat. 289, 290, and obviously there has been no field 
for application of section 1275, Revised Statutes, since the cited reorgani- 
zation act of 1920 became effective. 

An officer of the Army wholly retired under section 1252, Revised Statutes, 
thereby becomes a civilian and his retirement creates a vacancy in the 
service which may be filled only by regular appointment and confirmation, 
any irregularity therein with respect to the statute under which the 
separation from the service should have been consummated not being 
a matter which is open to question or correction through a claim for pay 
and allowances. 


Decision by Comptroller General McCarl, May 3, 1928: 

Robert Whitley Miller, formerly first lieutenant, Eighth Cavalry, 
United States Army, has applied for review of settlement No. 
0176711, dated April 8, 1927, wherein was disallowed his claim for 
one year’s rental and subsistence allowances by reason of his retire- 
ment under paragraph 7, War Department Special Orders, No. 271, 
November 16, 1925, as follows: 

First Lieutenant Robert W. Miller, 8th Cavalry, having been found by an 
Army retiring board incapacitated for active service on account of disability 
which is not the result of any incident of the service, and such finding having 
been approved by the President on November 14, 1925, was, by direction of the 
President, wholly retired from the service on that date under the provisions of 


section 1252, Revised Statutes. The provisions of section 1275, Revised 
Statutes, apply in this case. 


Section 1252 of the United States Revised Statutes was taken from 
section 17 of “An act providing for the better organization of the 
Military Establishment” approved August 3, 1861, 12 Stat. 289, 
290, and provides: 


When the board finds that an officer is incapacitated for active service, and 
that his incapacity is not the result of any incident of service, and its decision 
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is approved by the President, the officer shall be retired from active service, 
or wholly retired from the service, as the President may determine. The names 
of officers wholly retired from the service shall be omitted from the Army 
Register. 


Section 1275 of the United States Revised Statutes had the same 
origin as section 1252 and provides: 


Officers wholly retired from the service shall be entitled to receive, upon their 
retirement, one year’s pay and allowances of the highest rank ‘held by them, 
whether by staff or regiments commission, at the time of their retirement. 


The “board” referred to in section 1252 is the Army retiring 
board of not more than nine or less than five officers, invested with 
the powers of a court of inquiry and court-martial and required 
by section 17 of the cited act of August 3, 1861, and, later, by sections 
1246 to 1250, inclusive, of the United States Revised Statutes, to 
be convened periodically for the purpose of inquiring into and 
determining the facts touching the nature and occasion for his 
incapacity of any officer of the Army who had become incapable of 
performing the duties of his office, as to whom section 16 of the 
cited act of August 3, 1861, later section 1245 of the United States 
Revised Statutes, required that such officer should be either retired 
from active service or wholly retired from the service by the Presi- 
dent. In the original section 17 of the cited 1861 statute an officer 


whose incapacity was found not an incident of his service was re- 
quired to be retired either with his pay proper alone, or with his 
service rations alone, at the discretion of the President, or wholly 
retired from the service with one year’s pay and allowances. 

The Army reorganization act of June 4, 1920, 41 Stat. 759, 773, 
787, provides: 


[Chapter I.] Sec. 24b. Classification of officers——Immediately upon the pas- 
sage of this act, and in September of 1921 and every year thereafter, the 
President shall convene a board of not less than five general officers, which 
shall arrange all officers in two classes, namely: Class A, consisting of officers 
who should be retained in the service, and class B, of officers who should 
not be retained in the service. Until otherwise finally classified, all officers 
shall be regarded as belonging to class A, and shall be promoted according 
to the provisions of this act to fill any vacancies which may occur prior 
to such final classification. No officer shall be finally classified in class B 
until he shall have been given an opportunity to appear before a court of 
inquiry. In such court of inquiry he shall be furnished with a full copy of 
the official records upon which the proposed classification is based and shall 
be given an opportunity to present testimony in his own behalf. The record 
of such court of inquiry shall be forwarded to the final classification board 
for reconsideration of the case, and after such consideration the finding of 
said classification board shall be final and not subject to further revision 
except upon the order of the President. Whenever an officer is placed in 
class B, a board of not less than three officers shall be convened to determine 
whether such classification is due to his neglect, misconduct, or avoidable 
habits. If the finding is affirmative, he shall be discharged from the Army; 
if negative, he shall be placed on the unlimited retired list with pay at the 
rate of 2% per centum of his active pay multiplied by the number of com- 
plete years of commissioned service, or service which under the provisions of 
this act is counted as its equivalent, unless his total commissioned service or 
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equivalent service shall be less than ten years, in which case he shall be 
honorably discharged with one year’s pay. * * 
. * - - > ~ . 


Sec. 52. That all laws and parts of laws in so far as they are inconsistent 
with this act are hereby repealed. 


The Official Register, United States Army, for 1925, shows the 
claimant, Miller, accepted an appointment as second lieutenant, F. A. 
Sec. O. R. C. February 25, 1918, and was continuously on active duty 
from that date; that he vacated this office May 18, 1918, on which 
date he accepted an appointment as second lieutenant of Infantry in 
the regular establishment; that he accepted appointment as first lieu- 
tenant September 18, 1918, transferred to the Cavalry as of July 1, 
1920; and was serving.as a first lieutenant in that branch November 
14, 1925, the date on which the President approved the finding of the 
Army retiring board in his case. He, thus, had completed 7 years 
8 months and 20 days of service on that date and was entitled, under 
section 1 of the act of June 10, 1922, 42 Stat. 625, to pay of the second 
period at $2,000, increased by 10 per centum, $200, or at $2,200 per 
annum, which sum was paid to him on voucher No. 8493, November, 
1925, disbursing account of Capt. Carl Halla, F. D., United States 
Army. In his first indorsement of December 5, 1925, attached to 
this pay voucher the claimant asserts he served in an enlisted status 
from February 1, 1917, to the date of his appointment February 25, 
1918, in the F. A. Sec. O. R. C., but such service does not appear of 
record in the Official Army Register and if added to the service which 
is of record would not have entitled him to pay as in the fourth 
three years of service at date of discharge. The matter of enlisted 
service, therefore, is not now material for consideration. 

Mr. Miller suggests that the payment to him of but $2,200 by 
reason of the manner of his discharge was doubtless due to a con- 
fusion of his status with that of an officer discharged under the cited 
section 24b of the Army reorganization act and now contends that 
under section 1275 of the United States Revised Statutes designated 
in the cited general order under which he was retired, he is entitled 
to one year’s rental and subsistence allowances as an officer with 
dependents, although his original claim was limited to one year’s 
subsistence allowance which claim was rejected March 23, 1926, by 
the Army finance office on the authority of decisions of the Comp- 
troller of the Treasury dated April 3, 1901, 7 Comp. Dec. 598, and 
April 21, 1902, 8 id. 737, respectively, and was disallowed in this 
office by the settlement No. 0176711 of April 8, 1927, of which review 
has been requested. 

The payment of $2,200 to the claimant, the annual pay an officer 
of his rank and length of service was entitled to receive under 
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existing laws at the date of his retirement, was in accordance with 
the uniform application made of section 1275 of the United States 
Revised Statutes by officers of the executive and administrative 
branches of the Government since there were established annual 
rates of pay for officers of the Army in section 24 of the act of July 
15, 1870, 16 Stat. 320, which it was therein provided should “be in 
full of all commutation of quarters, fuel, forage, servants’ wages and 
clothing, longevity, rations, and all allowances of every name and 
nature whatever ”; thus, merging the “ pay and allowances” desig- 
nated in section 17 of the cited act of August 3, 1861, later sec- 
tion 1275 of the Revised Statutes, into the one item “ pay.” The 
decisions of the Comptroller of the Treasury cited by the Army 
finance office merely were declaratory of the practice which then had 
been observed consistently for 30 years and which since has been 
observed for nearly as many years more. Both rental and subsistence 
allowances, moreover, are in their nature contingent, being deter- 
minable in amount upon whether an officer has or has not dependents 
and, in the case of rental allowance, upon his status with respect 
to duty and station and whether quarters are assigned, Jones v. 
United States (1925), 60 Ct. Cls. 552. 

It is a well-settled rule that the contemporaneous construction of 
a statute by those charged with its execution and application, 
especially when it has long prevailed, while not controlling, is 
entitled to great weight, and should not be disregarded or over- 
turned, even by the courts, unless it be clear that such construction 
is erroneous. 25 R. C. L. 1043, sec. 274; 10 Op. Atty. Gen. 52. 
Under this venerable rule, and, also, because the practice which has 
been so long observed otherwise seems correct, were the matter one 
of original consideration by this office at this time the settlement dis- 
allowing Mr. Miller’s claim necessarily would be adhered to. 

However, there is another aspect of the case which demonstrates 
the correctness of the settlement made, and which, at the same time, 
gives rise to a very serious doubt whether the claimant was entitled 
to be retired under section 1252 of the United States Revised 
Statutes. ; 

In an opinion dated January 31, 1878, 15 Op. Atty. Gen. 442, 445, 
rendered by the Hon. Charles Devens to the then Secretary of the 
Navy, it is held in the case of First Lieut. George M. Welles, United 
States Marine Corps, whose retirement also was effected under sec- 
tion 1252 of the United States Revised Statutes, that the com- 
pensation of an officer thus retired, being fixed by statute and not 
left to be determined by the President, in so far as the order of 





DECISIONS OF THE COMPTROLLER GENERAL 695 


retirement fixed the pay of Lieutenant Welles contrary to the stat- 
utes, the order must be treated as of no effect. 

An identical principle is for application in determining the effect 
of the order under which the claimant here was retired, if the sec- 
tions of the Revised Statutes designated, in fact and law, are not 
controlling. 

It seems readily apparent that section 24b of the Army reorgani- 
zation act of June 4, 1920, 41 Stat. 773, covers substantially, if not 
completely, the entire field of legislation covered by sections 16 and 
17 of the cited Army reorganization act of August 3, 1861, 12 Stat. 
289, 290, and by the sections of the United States Revised Statutes, 
including sections 1252 and 1275, which were taken therefrom. 
There can be no question but that the case of the present claimant, 
Lieutenant Miller, was one for consideration by the classification 
board provided for in the 1920 act, being one of an officer incapaci- 
tated for service and, on the official record, shown to have been an 
officer “who should not be retained in the service”; section 24b 
would seem mandatory, therefore, that the claimant, at least tenta- 
tively, should have been arranged in class B, and as he had less 
than 10 years’ commissioned service there can be no doubt, in view 
of the record, that he would have been “ discharged with one year’s 
pay ” or, if his incapacity (classification) was “due to his neglect, 
misconduct, or avoidable habits” would have been “ discharged ” 
without pay. 

Certainly no one could seriously contend an officer admittedly in- 
capacitated for service “due to his neglect, misconduct, or avoid- 
able habits ” and required under section 24b of the cited 1920 statute 
to be “discharged” without pay could secure any right to pay 
through an arbitrary administrative action purporting to retire him 
under section 1252 of the United States Revised Statutes and it seems 
to follow that an officer required to be discharged under section 24b 
“with one year’s pay” could not by an arbitrary administrative 
action purporting to retire him under section 1251 or section 1252 
of the United States Revised Statutes, or any other prior statute, 
become entitled to be retired with in excess of “one year’s pay.” 

A later statute without any repealing clause must be held to repeal 
an earlier one when under no reasonable hypothesis can the pro- 
visions of both be construed as coexisting. And there may be an 
implied repeal of an earlier by a later act, although they are not 
repugnant in the usual sense of the term. Where a statute covers 
the whole subject matter of an earlier act, and it is evident that it 
was intended to be a revision of, or substitute for, the earlier act, 
although it contains no express words to that effect, it operates as a 
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repeal of the earlier act to the extent that its provisions are revised 
and substituted. 25 R. C. L. 914, 915, sec. 167. . 

Not only under this rule but under the express repealing clause 
contained in section 52, Chapter I, of the 1920 reorganization act 
must the provisions of section 24b apparently be regarded as effect- 
ing a repeal of the sections 1245 to 1253, inclusive, section 1275, or 
any other section of the Revised Statutes taken from the cited sec- 
tions 16 and 17 of the 1861 reorganization act. Inasmuch, however, 
as the question presented by the present claim may be disposed of 
by confining the consideration to section 1275 of the Revised Stat- 
utes the matter of determining the effect of the 1920 statute upon 
the other sections involved will be postponed until some claim for 
pay is presented necessarily requiring a construction thereof. 

It must be concluded there is no longer any field for application 
of section 1275 of the Revised Statutes. Support for this conclusion, 
if more is needed, is also derived from the fact that section 1275 of 
the United States Revised Statutes has not been included in the 
recent official and unofficial codes of Federal statutes. 

The claimant, Miller, clearly is not entitled to more than the “ one 
year’s pay ” which he has received and, under section 24b of the 1920 
reorganization act, if his incapacity was “due to his neglect, mis- 
conduct, or avoidable habits,” he was not entitled to be paid any 
amount whatever, he having completed less than 10 years’ commis- 
sioned service on November 14, 1925. 

It is to be borne in mind, of course, in this connection that how 
ever irregular the claimant’s discharge may have been with respect 
to the statute under which he was retired (discharged) from the 
service, his connection with the service was absolutely terminated 
as of November 14, 1925, and a vacancy was thereby created which 
could be filled only by regular appointment and confirmation, the 
matter not being one which is open to question or correction through 
a claim for pay or allowances. United States ex rel. French v. 
Weeks, (1922) 259 U. S. 326, 66 L. Ed. 965, affirming Weeks v. 
United States ex rel. French (1921) 277 Fed. Rep. 600, 51 App. 
D. C. 201; United States ex rel. Creary v. Weeks (1922) 259 U. S. 
336, 66 L. Ed. 973, affirming Weeks v. United States ex rel. Creary 
(1921) 277 Fed. Rep. 594, 51 App. D. C. 195; Rogers v. United 
States, 270 U. S. 154, 70 L. Ed. 520, affirming (1924) 59 Ct. Cls. 
464; Myers v. United States (1926) 272 U.S. 52, 47 S. Ct. 21, and the 
decisions therein cited; Miller v. United States (1884) 19 Ct. Cls. 
338; McBlair v. United States (1884) 19 Ct. Cls. 528; 15 Op. Atty. 
Gen. (1878) 442; 19 Op. Atty. Gen. (1888) 203; Winthrop’s Military 
Law and Precedents, second edition, pp. 752-753. 
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CLAIMS—ACT OF APRIL 10, 1928—-CONTRACTS—DAMAGES DUE TO 
DELAYS OF GOVERNMENT 


Where a contract provides for the removal of a deck house, etc., from a 
steamer and its placing on a new steamer to be furnished by the Govern- 
ment on a specified date and the new steamer is not furnished, with the 
result that the contractor is required to maintain insurance and watch- 
men on the old steamer, the claim for reimbursement of the wages of the 
watchmen and insurance premiums during the period of delay can not 
be paid under appropriations for doing the work but the matter presents 
such elements of legal liability or equity that the claim will be reported 
to Congress pursuant to the act of April 10, 1928, 45 Stat. 413, with 
recommendation that payment of the claim be authorized. 


Decision by Comptroller General McCarl, May 3, 1928: 

Ayer & Lord Tie Co. requested March 27, 1928, review of settle- 
ment No. 0203116, dated January 27, 1928, wherein was disallowed 
its claim under contract dated August 21, 1926, for $2,306.64, on 
account of additional cost of insurance and wages of watchmen in 
connection with repairs to S. 8S. Mississippi resulting from delays 
on the part of the United States in furnishing materials specified 
in the contract. The claim was disallowed on the ground that there 
was no provision in the contract obligating the Government to pay 
the additional expenses, 

The contract of August 21, 1926, required the contractor to trans- 
fer the cabin from the old to the new steamer Mississippi and to 
erect certain machinery in the new steamer. The new hull was 
being constructed by the Howard Ship Yards & Dock Co. and mani- 
festly the main work to be done by the contractor was dependent 
upon the delivery of the new hull. Paragraph 21 of the specifica- 
tions of the contract of August 21, 1926, provided that the steamer 
would be ready for delivery as soon as the contract had been awarded 
or as soon thereafter as river conditions would permit and that the 
new hull would be ready for delivery about October 15, 1926, and 
that it was expected all of the specified machinery would be deliv- 
ered about November 1, 1926. Paragraph 22 of the contract pro- 
vided that: 

Before the first partial payment is made, the contractor shall insure the 
new vessel against fire and marine risk, at his own expense, for and in behalf 
of the United States, and in the name of the contracting officer to at least 
the amount of such partial payment; and thereafter, before each subsequent 
partial payment is made, he shall increase the amount of such insurance, if 
necessary, so that the vessel shall be at all times insured to at least the full 
amount of all payments made by the United States thereon. This insurance 
shall remain in force until the vessel has been delivered to the United States. 

The contractor shall likewise insure the new hull for $60,000 while in his 
eare; and the old vessel for the sum of $100,000, the insurance to take effect 
immediately upon arrival of the vessel at the place designated in the bid, and 
to also cover the parts to be transferred while being transferred to and during 
erection of and trials of the new vessel. This insurance shall be so appor- 


tioned that an insurance of $50,000 remains to cover the old hull and old 
machinery, etc., after the parts to be removed have been removed, 
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The contractor shall also similarly insure the new machinery and boilers, 
enumerated in paragraph 21, at their full value, while they are in his care. 
The approximate value of this machinery is $48,000. 

All insurance policies shall be delivered to the contracting officer. The cost 
of all of the above required insurance shall be included in the price bid. 


The contract also provided, in paragraph 23, that “If an effective 
system of watching at night is maintained at the contractor’s yard, 
same shall include the old steamer; if same is not satisfactory to the 
contracting officer, the contractor shall employ a special night watch- 
man on the vessel.” 

The contractor was required to complete the work on or before 
March 10, 1927, with a stipulation, in article 5, that contractor 
should be charged with all cost for inspection and superintendence, 
including all other actual losses and damages to the United States 
after the date fixed for completion, with the further stipulation 
that: 

* * * no charge for inspection and superintendence shall be made for such 
period after the date fixed for completion of this contract, as, in the judgment 
of the contracting officer, approved by the Chief of Engineers, shall equal the 
time which shall have been lost through any cause for which the United States 
is responsible, either in the beginning or prosecution of the work, or in the 
performance of extra work ordered by the contracting officer, or on account of 
unusual freshets, ice, rainfall, or other abnormal force or violence of the 
elements, or by strikes, epidemics, local or State quarantine restrictions, or other 
unforeseeable cause of delay arising through no fault of the contractor, and 
which actually prevented such contractor from delivering the material or com- 
mencing or completing the work within the period required by the contract. 
The findings of the contracting officer, approved by the Chief of Engineers, shall 
be accepted by the parties hereto as final. But such waiver of the time limit 
and remission of charges shall in no other manner affect the rights or obligations 
of the parties under this contract, nor be construed to prevent action under 
article 4 hereof in case the contractor shall fail, in the judgment of the con- 
tracting officer, to make reasonable and satisfactory progress after such waiver 
of the time limit. 

There was delay of 118 days in the delivery of the new hull to the 
contractor, and on voucher No. 1090, February, 1927, accounts of 
Willis E. Teale, there was deducted the sum of $3,693.24 as liquidated 
damages and costs of inspection and superintendence from payment 
to the Howard Ship Yards & Dock Co. on account of the delay in the 
delivery of the new hull. Ayer & Lord Tie Co. have submitted claim 
for $944 as wages of two watchmen for 118 days at $4 each, and for 
$1,362.64 as insurance premiums paid in accordance with paragraph 
22 of the specifications, supra, during the 118 days’ delay, and the 
district engineer, with approval of the Chief of Engineers of the 
Army, has recommended that the contractor be allowed said sum of 
$2,306.64 as reimbursement of increased expenses during the period 
the Government was delayed in delivery of the new hull. 

The appropriation for the work does not in terms provide for the 
payment of increased expenses resulting from delays of the Govern- 
ment nor does the delay appear to have proximately contributed to 


the performance of the work. Under section 3678, Revised Statutes, 
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all appropriations made for the various branches of expenditure in 
the public service are required to “be applied solely to the objects 
for which they are specifically made and for no others.” It results, 
therefore, that there is no appropriation from which this claim for 
increased expenses may be paid in addition to the contract price of 
$109,500 for the work on the vessel. 

However, Public No. 247, approved April 10, 1928, 45 Stat. 413, 
provided : 


That when there is filed in the General Accounting Office a claim or demand 
against the United States that may not lawfully be adjusted by the use of an 
appropriation theretofore made, but which claim or demand in the judgment 
of the Comptroller General of the United States contains such elements of 
legal liability or equity as to be deserving of the consideration of the Congress, 
he shall submit the same to the Congress by a special report containing the 
material facts and his recommendation thereon. 


The question is whether the claim presents such elements of legal 
liability or equity as to justify this office reporting the same to the 
Congress with recommendations that an appropriation be made for 
its payment. 

The above quoted stipulations of the contract required the con- 
tractor to carry insurance on both the old and new vessels and on the 
machinery to be installed in the latter after-the same had been de- 
livered for installation and to provide satisfactory watchman service. 
The contractor had no option in the matter of furnishing watchmen 
and carrying insurance on the old vessel and on the machinery until 
it was delivered; that is, during the period of delay. It is not just 
and equitable that the Government should, through its delay, have 
increased the contractor’s cost of performance of the contract. The 
claim is unlike that considered in H. FE. Crook Company, Inc., v. 
United States, 270 U.S. 4, but is similar to that considered in Detroit 
Steel Products Company v. United States, 62 Ct. Cls. 686, where the 
contractor was allowed judgment for increased expenses resulting 
from delays of the Government after the contractor had commenced 
performance of the contract. Here the contractor commenced per- 
formance when the old vessel was delivered and, during the period 
of delay, it was required to place watchmen thereon and to carry 
insurance on the vessel and to place additional insurance from time 
to time as the machinery for installation on the new vessel was de- 
livered at the contractor’s yards. The delay was due to the failure 
of another independent contractor to deliver the hull of the new 
steamship and for which the United States has deducted liquidated 
damages. 

The claim for reimbursement of the increased expenses resulting 
through no fault of the contractor presents such elements of both 
legal and equitable liability that I shall report the matter to the 
Congress in accordance with the act of April 10, 1928, supra, with a 
recommendation that payment of the claim be authorized. 
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(A-22515) 
NAVY ENLISTED MEN—TRANSFERS TO FLEET NAVAL RESERVE 


An enlisted man of the Navy who is insane or otherwise physically disqualified 
for active service and by reason thereof can not validly obligate himself 
to serve in the Navy during war or national emergency as required by 
section 4 of the act of February 28, 1925, 43 Stat. 1081, is not entitled to 
be transferred to the Fleet Naval Reserve under section 26 of the act by 
reason of having had the service as required by that section. 

A former enlisted man of the Navy may not be transferred to the Fleet Naval 

Reserve while not in an enlisted status in the Navy. 


Comptroller General McCarl to the Secretary of the Navy, May 4, 1928: 

There has been received your letter of April 10, 1928, transmitting 
letter of Lieut. W. Dismukes (SC), United States Navy, dated 
March 21, 1928, and requesting decision of the questions therein 
presented, viz: (1) Whether or not Peter Austin, apprentice sea- 
man, class 4-c, F. N. R., is entitled to retainer pay as a transferred 
member of the Fleet Naval Reserve; and (2) if it is decided that 
Austin is entitled to retainer pay, whether or not such pay shall be 
based on the rating of apprentice seaman, the rating to which re- 
duced by sentence of general court-martial, or on the rating of water 
tender, second class, rating held at the time of trial. 

It appears that Austin had completed 16 years’ service in the 
Navy when he reenlisted December 20, 1923, to serve 4 years; that 
having been tried and convicted by a general court-martial he was 
sentenced, as approved July 9, 1925, to be reduced to the rating of 
apprentice seaman, to be confined for a period of 3 years, then to 
be dishonorably discharged, and to suffer all the other accessories of 
said sentence; that a board of medical survey convened September 
15, 1927, found Austin to be suffering from dementia praecox, origin 
in line of duty, not the result of his own misconduct, and recom- 
mended that he be discharged from the United States naval service 
and retained in St. Elizabeths Hospital; that under date of Febru- 
ary 25, 1928, the Secretary of the Navy directed, in view of the 
finding of the board of medical survey and in accordance with the 
recommendation of the Chief of the Bureau of Navigation, “so much 
of the unexecuted portion of the general court-martial sentence in 
Austin’s case as relates to confinement and dishonorable discharge 
is hereby remitted and he will be transferred to the Fleet Naval 
Reserve.” 

The act of February 28, 1925, 43 Stat. 1080, e¢ seg., effective July 
1, 1925, by section 1, abolished the Naval Reserve Force established 
under the act of August 29, 1916, 39 Stat. 587, and in lieu thereof 
created and established, as a component part of the United States 
Navy, a Naval Reserve which shall consist of three classes, namely : 
The Fleet Naval Reserve, the Merchant Marine Naval Reserve, and 
the Volunteer Naval Reserve, and by section 3, repealed all prior pro- 
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visions of law relating to the Naval Reserve Force excepting those 
contained in the act of June 10, 1922, 42 Stat. 625. 
The act further provided, in so far as here material, as follows: 


Sec. 4. That the Naval Reserve shall be composed of male citizens of the 
United States and of the insular possessions of the United States of eighteen 
years of age or over who by appointment or enlistment therein, under regula- 
tions prescribed by the Secretary of the Navy, or by transfer or assignment 
thereto as in this act provided, obligate themselves to serve in the Navy in 
time of war or during the existence of a national emergency declared by the 
President: * * 

* + a7 . - * . 

Sec. 23. Men who enlist in the regular Navy after the passage of this act, 
except as herein otherwise provided, may be transferred to the Fleet Naval 
Reserve only upon the completion of at least twenty years’ naval service and 
provided they are then found physically and otherwise qualified to perform 
duty in time of war and apply for such transfer, and thereafter, except when 
on active duty, shall be paid at the rate of one-half of the base pay they are 
receiving at the time of transfer: * * 

* * 7 * 7 . * 

Sec. 26. Enlisted men serving in the regular Navy on the date of the ap- 
proval of this act, or who, having been discharged therefrom, reenlist in the 
regular Navy within three months from date of discharge, or who are serving 
in the Naval Reserve Force on the date of this act in an enrollment entered 
into within four months from the date of their discharge from the regular Navy 
and hereafter reenlist in the regular Navy within three months from the date 
of their discharge from the Naval Reserve, herein created, shall be entitled to 
be transferred to the Fleet Naval Reserve on the completion of sixteen or more 
years’ naval service, and when so transferred shall, extept when on active duty, 
be entitled to receive, if they have had sixteen but less than twenty years’ 
naval service, pay at the rate of one-third the base pay they are receiving at 
the time of transfer, plus all permanent additions thereto, and if they have 
had twenty or more years’ naval service, pay at the rate of one-half of the base 
pay they are receiving at the time of transfer, plus all permanent additions 
thereto; © © ® 

Sec, 27. That in time of peace all enlisted men so transferred to the Fleet 
Naval Reserve in accordance with the preceding section may be required to 
perform not more than two months’ active duty in each four-year period and 
shall be examined physically at least once during each four-year period, and 
if upon such-examination they are found not physically qualified they shall be 
transferred to the retired list of the regular Navy, with the pay they are then 
receiving, and upon the completion of thirty years’ service, including naval 
service, time in the Fleet Naval Reserve and time on the retired list of the 
Navy, they shall receive the allowances to which enlisted men of the regular 
Navy are entitled on retirement after thirty years’ naval service: * * * 

. 7 * + + ~ + 

Sec. 36. That the Secretary of the Navy shall prescribe all necessary and 
proper regulations, not inconsistent with the provisions of this act, for the 
recruiting, organization, government, administration, training, inspection, and 
mobilization of the Naval Reserve hereby created and established. * * * 


The Naval Reserve Regulations issued in pursuance of the said act 
define the mission of the Naval Reserve as follows: 


H-1101. Mission.—The mission of the Naval Reserve is to procure, organize, 
and train the officers and men necessary in the event of war for the expansion 
and operation of the United States Fleet and Naval Transportation Service. 

And of the Fleet Naval Reserve in particular as follows: 


H-2101. Mission——The mission of the Fleet Naval Reserve is to create and 
mobilize trained organizations for service on board vessels of the United States 
Fleet and Naval Transportation Service in the theater of operations. 


Paragraph H-1202 of the regulations, under the head of “ Eligi- 
bility for membership,” is a statement of the provisions in section 4 
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of the act, quoted above, and paragraph H-2416 provides that the 
enlisted men described in section 26 of the act, quoted above, “ shall 
be entitled to be transferred to the Fleet Naval Reserve, class F-4, 
on the completion of 16 or more years’ naval service, provided his 
request for transfer has been submitted in duplicate on Form N. 
Nav. 395 and has been approved by the Bureau of Navigation.” 

In decision of September 4, 1924, 4 Comp. Gen. 260, it was held 
that the act of July 1, 1922, 42 Stat. 800, providing for the reenlist- 
ment of certain enlisted men of the Navy until they have served 
16 years in order to qualify them for transfer to the Fleet Naval 
Reserve, did not give them a vested right to be retained in the 
service over all circumstances and did not render void a discharge 
for physical disability before the completion of the 16 years of 
service. In the decision it was stated: 


* * * ‘There is no intendment that the blind, the halt, and the lame shall 
be continued on the active lst of the Navy until they have completed 16 
years of service with a right to transfer to the Fleet Naval Reserve. Nor 
does the act of August 29, 1916, 39 Stat. 587, et seq., establishing the Naval 
Reserve Force, nor any of its amendments indicate that that force should 
be composed of decrepits unfit for active service. In fact, the contrary is 
clearly implied by the following, quoted from 39 Stat. 587: 

“The Naval Reserve Force shall be composed of citizens of the United 
States who, by enrolling under regulations prescribed by the Secretary of 
the Navy or by transfer thereto as in this act provided, obligate themselves 
to serve in the Navy in time of war or during the existence of a national 
emergency, declared by the President: Provided, That citizens of the insular 
possessions of the United States may enroll in the Naval Auxiliary Reserve.” 

There are other provisions in the laws applicable to the Naval Reserve 
Force indicating that it should be composed of physically fit members. The 
provision for transfer of enlisted men of the Navy after 16 and 20 years of 
service to the Fleet Naval Reserve was not intended to provide a form of a 
retirement for physically unfit enlisted men of the Navy who had had that 
service. It is not necessary at this time to inquire whether the transfer of a 
phys‘cally unfit enlisted man to the’ Fleet Naval Reserve is illegal, but the 
matter is one for inquiry by the naval authorities before such a question arises 
in the audit of the accounts. 


Referring to the last sentence of the above quotation, you state: 


4. The present case, that of Austin, is one such as is contemplated in the 
last quoted excerpt from the Comptroller General's decision. There is no 
question but that Austin was physically unfit at the time of h's transfer to the 
Fleet Naval Reserve. Since, however, Austin had completed more than six- 
teen years’ service before such transfer, the act under consideration in the 
Comptroller General’s decision of September 4, 1924, had no application in 
this case. Austin was transferred to the Fleet Naval Reserve under the terms 
of the later act of February 28, 1925, and in accordance with Section 26 
thereof * * *, 


It is the view of the Navy Department that the above section constitutes 
legal authority for the transfer of Austin to the Fleet Naval Reserve. He was 
serving in the regular Navy on July 1, 1925, and had completed more than 
sixteen years’ naval service on March 12, 1928, the time of his transfer to the 
Fleet Naval Reserve. The above section contains no provision to the effect that 
a man coming within its terms must, as a condition precedent to being trans- 
ferred to the Fleet Naval Reserve, he found physically qualified to perform 
duty in time of war. Nor can it be said that such a condition, even though 
unexpressed, is implied in the above section for the reason that, in another 
section of the same act, in describing the qualifications necessary for transfer 
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to the Fleet Naval Reserve in the cases of men who had enlisted since July 
1, 1925, Congress has expressly provided that such men must be found physi- 
cally qualified to perform duty in time of war. This provision is contained in 
section 23 of the said act of February 28,1925 * * *. 


It is true that section 26 contains no provision either express or 
from which it could be implied that a man coming within its terms 
must, as a condition precedent to being transferred to the Fleet 
Naval Reserve, be found on examination physically qualified to 
perform duty in time of war. No necessary implication arises from 
this fact, however, that it was the intention to give such enlisted men 
who are known to be physically disqualified for service the right to 
be transferred to the Fleet Naval Reserve for the purpose of bring- 
ing them within the retirement provisions of section 27 of the act 
which assumes that the men were physically qualified at the time 
of transfer and subsequently became disabled. If the Congress had 
intended to provide for the retirement of enlisted men of the Navy 
on account of physical disability incurred in the service no doubt 
plain and unambiguous words to express such purpose would have 
been used. 

Apparently the department in construing section 26 gives no effect 
to section 4, which section, quoted above, requires all members of the 
Naval Reserve to obligate themselves to serve in the Navy in time of 
war or during the existence of a national emergency declared by the 
President. This provision applies to all members of the Naval Re- 
serve, including those transferred thereto as provided in the act. 
Section 26 contains additional special provisions applying to the men 
therein described. 

The two sections should be read together and effect given to both. 
In Bernier v, Bernier, 147 U.S. 242, 246, it was said: 

* * * it is a general rule, without exception, in construing statutes, that 
effect must be given to all their provisions if such a construction is consistent 
with the general purposes of the act and the provisions are not necessarily 
conflicting. All acts of the legislature should be so construed, if practicable, 
that one section will not defeat or destroy another, but explain and support it. 


When a provision admits of more than one construction, that one will be 
adopted which best serves to carry out the purposes of the act. * * * 


The purpose sought to be accomplished by the act of February 
28, 1925, was to obtain and maintain an ‘efficient trained force to 
supplement the regular Navy in time of war or national emergency, 
and not to provide for the indirect retirement on account of physical 
disability of enlisted men of the Navy. 

An enlisted man of the Navy who is permanently physically dis- 
qualified for further service in the Navy or who is insane can not 
validly obligate himself to serve as required by the provisions of 
section 4 of the act. It is apparent that Austin could not obligate 
himself to serve as required by section 4 and therefore was not 
eligible for transfer to the Fleet Naval Reserve under the provisions 





704 DECISIONS OF THE COMPTROLLER GENERAL 


of section 26, and his erroneous transfer thereunder gives him no 
right to pay as therein provided. 

There is another feature of this case that may be noted. Section 
26 of the act under consideration provides that the enlisted men 
when transferred under that section who have had 16 but less than 
20 years’ naval service shall be entitled to receive pay at the rate of 
one-third the base pay they are receiving at the time of transfer, plus 
all permanent additions thereto. This section contemplates that the 
men coming within its terms not only are able to obligate themselves 
to serve in the Navy as required by section 4, but that they are also 
in a pay status at the time of transfer. Austin’s enlistment expired 
on December 19, 1927, and his pay status ceased on that date by 
reason of his serving the sentence of a general court-martial. 9 Comp. 
Dec. 256. The remission of the unexecuted portion of the sentence 
thereafter on February 25, 1928, did not have the effect to restore 
him to duty and to a pay status. He was, therefore, not receiving 
any pay when he was transferred to the Fleet Naval Reserve on 
March 12, 1928. See in this connection 34 MS. Comp. Gen. 868, June 
23, 1924, A-2621. 

As Austin is not entitled to any pay as a transferred member of 
the Fleet Naval Reserve, it is unnecessary to decide the second ques- 
tion submitted. There is for consideration by his custodian or 
guardian, however, the application of the pension laws to his case. 


(A-21518) 
PENSION CHECKS ISSUED TO INSANE PENSIONERS 


There is no authority of law for the issuing of a check for pension to a pen- 
sioner who has been adjudged insane, and if such check is issued but not 
delivered to him due to his incompetency, the proceeds thereof do not 
become a part of his estate under the acts of May 1, 1926, 44 Stat. 383, and 
July 3, 1926, 44 Stat. 807, but are for disposition as accrued pension under 
the provisions of the act of March 2, 1895, 28 Stat. 964. 


Decision by Comptroller General McCarl, May 5, 1928: 

There is for consideration by this office the claim of Fred N. 
Vaughan, administrator of the estate of Peter Berogan, deceased, for 
the proceeds of checks Nos. 7298038-AA, 7775978-AA, and 8254894- 
AA, issued respectively August 4, September 4, and October 4, 1927, 
for $72 each, by the disbursing clerk of the Bureau of Pensions. 

The checks in question were issued in payment of pensions due the 
deceased but were held at the post office at Amboy, IIl., where he 
formerly resided, and not delivered to him prior to his death for the 
reason that said pensioner was declared insane under date of July 16, 
1927, by a medical commission appointed by the county court of Lee 
County, IIL, to inquire into the mental condition of the deceased, 
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A certificate from the clerk of said county also states that no con- 
servator was appointed for the pensioner; that he died while an 
inmate of the Illinois Hospital for the Insane at Watertown, IIl., on 
November 1, 1927; and that Fred N. Vaughan was appointed admin- 
istrator of the estate of the deceased on November 5, 1927. 

The acts of May 1, 1926, and July 3, 1926, 44 Stat. 383 and 807, 
both provided that— 

* * * the issue of a check in payment of a pension for which the execution 
and submission of a voucher was ‘not required shall constitute payment in the 
event of the death of the pensioner on or after the last day of the period covered 


by such check, and it shall not be canceled but shall become an asset of the 
estate of the deceased pensioner. 


In the present case there was no authority for the issuing of the 
checks in favor of the pensioner, since prior to the time they were 
issued he had been adjudged insane and, therefore, could not legally 
receive and indorse the same. Payment of the pension due him could 
be made only as authorized by section 4766, Revised Statutes, to a 
guardian or conservator duly appointed by a court of competent 
jurisdiction, and then only after the execution and submission of a 
voucher by such guardian or conservator, as section 3 of the act of 
August 17, 1912, 37 Stat. 312, authorizing payment of certain pen- 
sions by check without voucher specifically excepted cases in which 
the law authorized payment of the pension to persons other than the 
pensioner. In other words, the pensioner himself being insane was 
not authorized to receive the pension, and if the pension was to be 
paid to any other person on his behalf, it could be made only upon 
vouchers as provided by sections 4764 and 4767, Revised Statutes; 
and since, as shown above, a voucher was necessary before payment 
of the pension due Peter Berogan could be made, the provisions of 
the acts of May 1, 1925, and July 3, 1926, supra, have no application 
to the checks erroneously issued in his favor, and it must be held 
that the proceeds of such checks did not become a part of the assets 
of his estate upon his death but are for disposition as accrued pension 
under the act of March 2, 1895, 28 Stat. 964, in which it is provided 
that pensions accrued to date of the death of a pensioner shall not be 
considered a part of the assets of the estate of the deceased but shall 
inure to the sole benefit of the widow or children under 16 years of 
age at the date of the pensioner’s death. 4 Comp. Gen. 358; decision 
A-20955, March 26, 1928; 7 Comp. Gen. 594. 

Accordingly, the claim of the administrator must be and is dis- 
allowed. Such claim as there may be for payment from accrued 
pension in the present case is for presentation by the person or 
persons, if any, entitled thereto and for consideration by the Com- 
missioner of Pensions under the laws relating to such claims, 

6752° —28——45 
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(A-22570) 
PROHIBITION ENFORCEMENT—SEIZED AUTOMOBILES—LIENS 


Where, in the proceedings for forfeiture of an automobile seized in the enforce- 
ment of the prohibition laws, a lienor intervenes and the court decrees a 
lien against the proceeds of sale of the vehicle, and such decree becomes 
final, the proceeds are properly payable to the lienor, and if same have 
been deposited and covered into the Treasury payment is authorized under 
the appropriation “ Refunding moneys erroneously received and covered.” 


Decision by Comptroller General McCarl, May 7, 1928: 

There is for consideration the claim of the Studebaker Sales Co. 
for the proceeds received from the sale of one Studebaker Big-Six 
sedan, motor No. 36415, serial No. 7034923. It appears from the 
record that this automobile was seized under section 3450, Revised 
Statutes; that in the proceedings for its forfeiture, U/nited States 
v. One Big-Siw Studebaker Sedan Automobile, at law 3012, the 
Studebaker Sales Co. intervened as the holder of unpaid sales notes; 
that pending final hearing, the automobile was sold to the highest 
bidder under an agreement or understanding that the proceeds would 
be held in the court registry in place of the automobile; that the 
proceeds amounting to $140, less $12.50 expenses, were forwarded by 
the clerk of the court to the collector of internal revenue and de- 
posited by him in the United States Treasury; and that upon the 
case coming to a hearing a decree was issued by the court January 18, 
1928, finding the Studebaker Sales Co. entitled to the possession of 
the automobile or to the proceeds received from the sale thereof. 

It is not apparent from the record upon what legal basis the court 
decreed a lien against the automobile or its proceeds if, as stated, it 
was forfeited under section 3450, Revised Statutes. See United 
States v. One Ford Coupe, 272 U. 8. 321, and 6 Comp. Gen. 38. 
However, the lien having been decreed and the judgment having be- 
come final, the lien became a “legal and just charge” against the 
proceeds within the purview of the indefinite appropriation made by 
section 3689, Revised Statutes, and the deposit of the proceeds in the 
United States Treasury without the payment of such lien was an 
error. A-21326, February 10, 1928. Accordingly, there is certified 
due claimant $127.50, payable from the appropriation for “ refund- 
ing moneys erroneously received and covered.” 


(A-22341) 
POSTMASTERS—ACCOUNTING UNDER MORE THAN ONE BOND 


For periods on and after July 1, 1928, all postmasters and acting postmasters 
at direct and central accounting offices will be required to submit under 
each bond separate stamp, postal, and money order accounts, and such 
Officials at district post offices will be required to submit under each 
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bond separate combined postal and money order accounts. The amount 
of postage-stamped paper on hand at the close of the first stamp account 
will be charged in the second stamp account. Any balance due the United 
States on the first postal, money order, or combined accounts will be 
either deposited or charged in the second accounts. Any balances due 
postmasters on the first accounts will be credited in the second accounts. 


Comptroller General McCarl to the Postmaster General, May 8, 1928: 

In the audit of postal accounts, there is for consideration the 
legality and propriety of the long-existing practice, under section 
243, Postal Laws and Regulations, 1924, of rendering accounts by 
postmasters and acting postmasters, where, for any reason, more than 
one fidelity bond is required and accepted by the Postmaster General. 

Section 243 of the Postal Laws and Regulations, 1924, provides as 
follows: 

The execution of a new bond shall not in any way change the manner or time 
of rendering the quarterly return. The sureties on the new bond are responsible 


from the date the bond is accepted by the Postmaster General, the old bond to 
run to end of quarter. 


There are for consideration four general classes of cases where 
more than one fidelity bond may be authorized or required during a 
quarter now covered by the same postal account, as follows: 

(1) A change during a quarter in the legally appointed post- 
master without any interim, including cases where the former 
postmaster holds over until his successor enters upon duty. See sec- 
tion 3834, Revised Statutes, as amended by the act of March 1, 1909, 
35 Stat. 670, and the act of June 10, 1921, 42 Stat. 24; also section 
3836, Revised Statutes. 

(2) The temporary appointment during a quarter of an acting 
postmaster in the event of a vacancy caused by the death, resignation, 
or removal of the postmaster and prior to the appointment of a new 
postmaster. See section 3836, Revised Statutes, as amended by the 
act of March 1, 1921, 41 Stat. 1151, and the act of June 10, 1921, 42 
Stat. 24. Reference is made to the pending case of the post office at 
Hialeah, Fla. 

(3) Renewal of bonds during the quarter. See act of March 2, 
1895, 28 Stat. 810, as amended by the act of March 8, 1928, 45 Stat. 
247. See also in this connection 7 Comp. Gen. 43. 

(4) The furnishing of a new bond upon the request of the post- 
master, the surety, or the Postmaster General under section 3837, 
Revised Statutes, as amended by the act of March 3, 1905, 33 Stat. 
1259. Reference is made to the pending case of the post office at 
Creech, Ky. See Senate bill 2335, Seventieth Congress, for relief of 
the surety, a report on which was made by this office under date of 
January 25, 1928, A-21321. 

In class (1) liability under the old bond ceases and under the new 
bond begins upon the change in postmasters, that is, when the new 
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postmaster enters upon his duties. In class (2) liability attaches 
under the bond of the acting postmaster when he enters upon duty. 
In class (8) there is to be considered a new bond, for accounting 
purposes, upon renewal, when there is a personal surety, rather than 
a corporate surety, under the act of March 3, 1895, supra, the 
amendatory act of 1928 applying only to corporate sureties. Also, 
there is to be considered a new bond when there is a change, upon 
renewal, in the corporate surety or any of the terms of the bond. As 
to these first three classes, the change in liability or in the bond may 
occur at any time during the quarter, and the liability under the old 
bond does not always continue until the end of the quarter. 

In class (4), the statute specifically provides that the old surety is 
liable until the close of the quarter in which the new bond is accepted 
and the surety under the new bond may be held liable from the 
effective date thereof, viz, upon the date of acceptance by the Post- 
master General. See United States v. Le Baron, 19 How. 73. Thus, 
it will be seen that only as to class (4) may it be considered that the 
terms of section 243, Postal Laws and Regulations, 1924, and the 
long existing practice thereunder have been justified to a certain 
extent. See section 3835, Revised Statutes, and act of February 4, 
1879, 20 Stat. 281; United States v. Honsman et al., 70 Fed. Rep. 
581. In this class it has, perhaps, not been absolutely necessary 
under the law to require a separate accounting under each bond in 
force during a quarter, for the reason that the Government might be 
considered as having been doubly protected from the effective date 
of the new bond until the end of the quarter. But even as to this 
class, as well as to the other classes, this office has experienced con- 
siderable difficulty, and at times has found it impossible, to determine 
under which of the two bonds a shortage in the quarterly accounts 
should be charged. 

As to all classes of cases, except those described under class (4), 
there has been no basis of law for the application of the terms of 
section 243, Postal Laws and Regulations, or the practice of disre- 
garding a change in the fidelity bond of postmasters and acting 
postmasters in rendering the quarterly accounts. In this connection, 
there would appear to be no material difference between the render- 
ing of accounts by the postal officers and employees and the disburs- 
ing officers of the Government generally, with respect to which a 
separate accounting upon a change in bond is required. See 6 Comp. 
Gen. 290 and cases therein cited. 

The matter is believed to be of such importance to the Govern- 
ment—particularly in the matter of enabling this office to be in a 
position to show in all cases the status of a postmaster’s accounts 
under different bonds—as to require a change in the existing practice 
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with respect to all classes of cases including those described under 
class (4). 

Accordingly, for periods on and after July 1, 1928, all postmasters 
and acting postmasters at direct and central accounting offices will 
be required to submit under each bond separate stamp, postal, and 
money order accounts, and postmasters and acting postmasters at 
district post offices will be required to submit under each bond 
separate combined postal and money order accounts. The amount of 
postage stamped paper on hand at the close of the first stamp account 
will be charged in the second stamp account. Any balance due to 
the United States on the first postal, money order, or combined ac- 
counts, will be either deposited or charged in the second accounts. 
Any balances due to postmasters on the first accounts will be credited 
in the second accounts. It is to be understood, of course, that the 
renewal of a bond under the amendatory act of March 2, 1928, supra, 
loes not require a separate accounting. 

Section 243, Postal Laws and Regulations, should be amended 
accordingly. 


(A-22581) 
DEPARTMENTS AND £STABLISHMENTS—SERVICES BETWEEN 


The amount chargeable to the funds of an establishment of the Government 
for services performed therefor by another establishment is limited to the 
additional expense actually incurred by reason of such service. 

Under the authority of the provisions in the act of January 12, 1927, 44 Stat. 
962, and similar provisions, funds which are available for scientific and 
technical investigations may be transferred from other establishments to 
the Geological Survey for the purpose of carrying on such investigations 
within the scope of its functions for such other establishments if the 
Geological Survey is unable to perform such service within the limits of 
its appropriations. In otherwise proper cases in which the Geological Sur- 
vey is able to perform such service within the limits of its appropriations, 
the service may be performed and the additional expense incurred paid, in 
the first instance, from the proper appropriations of the Geological Survey 
and reimbursement claimed from funds of the establishment for which 
the service is rendered. 


Comptroller General McCarl to the Secretary of the Interior, May 8, 1928: 

I have your letter of April 17, 1928, requesting decision as to the 
status of the Geological Survey, Department of the Interior, with 
reference to repay work done for other establishments of the Gov- 
ernment, in view of the fact, as stated in the submission, that the 
requests made upon the survey for geological, hydrologic, topo- 
graphic, and other work are so numerous that such work can not be 
undertaken at the expense of any part of the appropriations made 
for the Geological Survey. 

As stated in the decision of September 28, 1926, 6 Comp. Gen. 
217, referred to by you, the general rule is that where the service 
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of an employee of one establishment of the Government is loaned 
to another establishment, the payment by the establishment receiv- 
ing the benefit of the service is limited to the additional expense 
incurred by the employee during the period he is engaged on the 
work of the establishment to which he is loaned, the salary of the 
employee remaining a charge against the appropriation of the estab- 
lishment to which he belongs. In other words, the establishment 
for which the service is performed is charged only with the addi- 
tional expense incident to the service, on the ground that if the 
employee’s salary should be reimbursed by the establishment to 
which his services were loaned, such reimbursement would have the 
effect of augmenting the appropriation under which his salary was 
ordinarily paid. The basis of such a rule is the assumption that the 
employee’s services can be spared by the establishment by which he 
is employed, otherwise such services would not be loaned. See also 
6 Comp. Gen. 81. 

In the case considered in the decision of September 28, 1926, swpra, 
there was no showing that any additional burden would be placed on 
the salary appropriation of the Geological Survey, which was the 
establishment loaning the service of one of its employees, and, 
accordingly, it was deemed a proper case for the application of 
the general rule hereinbefore stated. 

Where work can be done for another establishment only by increas- 
ing the plant or the number of employees of the establishment doing 
such work, there is no authority therefor in the absence of specific 
legislation with reference thereto. See section 3678, Revised Stat- 
utes. To take care of such a situation the Congress has authorized 
the transfer of funds appropriated for one establishment and avail- 
able for scientific and technical investigations to another establish- 
ment, the special function of which is to carry on such investigations, 
for the purpose of reimbursing the appropriation of the establishment 
which actually carries on the investigations, for the additional ex- 
pense incurred in carrying on such investigations for the especial 
benefit of the establishment from which the funds are transferred. 

Such legislative authority has been granted to transfer funds from 
other establishments to the Geological Survey in cases where the 
other establishments require cooperative work by the Geological Sur- 
vey. The authority to make such transfers is limited to investiga- 
tions which the Geological Survey is unable to perform within the 
limits of its appropriation, 

It is understood from your letter that, in such cases, there would 
be no additional expense incurred by the Geological Survey for sal- 
aries of administrative employees, but that there would be additional 
expense incurred for the salaries of the employees who actually carry 
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on the investigational work as well as for incidental expenses in 
connection therewith. 

In cases in which the additional expense involved is not within the 
limits of the Geological Survey appropriations it would be proper, 
under the authority given in the act of January 12, 1927, 44 Stat. 962, 
and similar provisions, to request a transfer of funds prior to the 
actual rendering of the service by the Geological Survey to another 
establishment of the Government. 

In other cases, the additional expense involved in carrying on an 
investigation by the Geological Survey in cooperation with or for 
the benefit of some other establishment is within the limits of the 
Geological Survey appropriation and is not definitely ascertain- 
able in advance. In such cases it is proper to pay the additional 
expense from the appropriation of the Geological Survey available 
for the particular purpose and afterward obtain reimbursement from 
the funds of the establishment for which the service is performed. 
In either case, the amount chargeable to the appropriation for which 
the Geological Survey performs the service is limited to the actual 

“additional expense directly chargeable to such service and should not 
include any expense which would have been incurred by the Geo- 
logical Survey if such service had not been performed for the other 
establishment. 

Accordingly, you are advised that if the Geological” Survey is 
called upon by some other establishment of the Government which 
has funds available for scientific and technical investigations to 
perform for such other establishments a service within the functions 
of the survey, the procedure to be followed in charging the funds 
of the establishment for which the service is performed may be 
to make a transfer of funds in advance of the performance of the 
service, or to make payment out of Geological Survey funds and 
then claim reimbursement according as the amount is or is not 
within the limits of the Geological Survey appropriations. In 
either case, to support payment from the transferred funds or reim- 
bursement from the funds of the other establishment, there must be 
a definite showing of the additional expenses involved and that the 
work consisted of a scientific or technical investigation. 

If the Geological Survey is called on to perform work for another 
establishment not involving a scientific or technical investigation, 
then the procedure to be followed would be as prescribed in circular 
22 of this office dated October 5, 1925, 5 Comp. Gen. 1047, citing 
section 7 of the act of May 21, 1920, 41 Stat. 613, subject, however, 
to the general rule stated in paragraph 2 hereof. 
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GOVERNMENT PRINTING OFFICE—GENERAL SUPPLY SCHEDULE— 
PURCHASE OF ARTICLES OF STATIONERY 


Manifold blanks, books, and forms and patented filing devices or loose-leaf 
binders coming within the purview of the act of June 28, 1902, 32 Stat. 481, 
may be procured either from the contractors on the General Supply 
Schedule or from the Government Printing Office, at the option of the 
procuring service. 

Paper and envelopes, and inks, glues, and other supplies listed by the Govern- 
ment Printing Office on its schedules issued under the acts of June 7, 
1924, 43 Stat. 592, and May 13, 1926, 44 Stat. 550, must be procured from 
the Government Printing Office, and not from contractors on the General 
Supply Schedule, unless such articles are for field delivery. 

Stenographers’ notebooks and blank books “which require printing, binding, 
or ruling operations for their manufacture,” even though kept in stock by 
dealers for sale to the public generally, should not be procured from con- 
tractors on the General Supply Schedule but from the Government Print- 
ing Office, as required under the act of March 1, 1919, 40 Stat. 1270, and 
the ruling of the Joint Committee on Printing. 


Comptroller General McCarl to the Secretary of the Treasury, May 10, 1928: 

Receipt is acknowledged of your letter of April 23, 1927, request- 
ing a decision as to which, if any, of the items included in class 1 
of the General Schedule of Supplies for 1928 should be omitted 
from the schedule for 1929, due to the statutory provisions provid- 


ing for their procurement from the Government Printing Office. 
The respective acts providing for the procurement of various 

commodities from the Government Printing Office are as follows: 
Act of June 28, 1902, 32 Stat. 481: 


The Public Printer is authorized hereafter to procure and supply, on the 
requisition of the head of any executive department or other Government 
establishment, complete manifold blanks, books, and forms, required in dupii- 
cating processes; also complete patented devices with which to file money- 
order statements, or other uniform official papers, and to charge such supplies 
to the allotment for printing and binding of the department or Government 
establishment requiring the same. 


Act of March 1, 1919, 40 Stat. 1270: 


* * * Provided further, That on and after July 1, 1919, all printing, 
binding, and blank-book work for Congress, the Executive Office, the judiciary, 
and every executive department, independent office, and establishment of the 
Government, shall be done at the Government Printing Office, except such 
classes of work as shall be deemed by the Joint Committee on Printing to be 
urgent or necessary to have done elsewhere than in the District of Columbia 
for the exclusive use of any field service outside of said District. 


Act of June 7, 1924, 48 Stat. 592: 


The Public Printer is hereby authorized to procure, under direction of the 
Joint Committee on Printing as provided for in the act approved January 12, 
1895, and furnish on requisition paper and envelopes (not including envelopes 
printed in the course of manufacture) in common use by two or more depart- 
ments, establishments, or services of the Government in the District of 
Columbia, and reimbursement therefor shall be made to the Public Printer 
from appropriations or funds available for such purpose; paper and envelopes 
so furnished by the Public Printer shall not be procured in any other manner 
thereafter. 
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Act of May 18, 1926, 44 Stat. 550-1: 


* * ¥* inks, glues, and other supplies manufactured by the Government 


Printing Office in connection with its work may be furnished to departments 
and other establishments of the Government upon a rae and payment 
made from appropriations available therefor; * * 

The respective decisions of this office having to do with the appli- 
cation of the acts of June 28, 1902, March 1, 1919, and June 7, 1924, 
supra, were summed up in the decision of this office of March 31, 
1928, A-21519, in which the following rule was announced : 

Where the article needed requires printing or binding at the instance of the 
procuring department or office, it must be obtained exclusively from the Govern- 
ment Printing Office under the act of 1919. The same rule applies in con- 
nection with all blank-book work. As to the latter class, the Joint Committee 
on Printing has decided under the authority conferred upon it by section 11 of 
the act of 1919, that books which require printing, binding, or ruling opera- 
tions for their manufacture are blank books within the meaning of the act of 


1919, and they must, therefore, be procured from the Government Printing 
Office. 7 Comp. Gen. 411. 

As to articles which do‘ not require printing and binding and are not blank 
books within the meaning of the act of 1919, there is no requirement under 
that law that they be procured from the Government Printing Office. In cases 
of loose-leaf binding devices where they are staple commodities such as are 
usually carried in stock by dealers in stationery, for sale to the general. public, 
and do not require any printing or binding operation in their manufacture, they 
are not blank books within the meaning of that term as used in the act of 
1919, and the decision, 21 Comp. Dec. 63, is still applicable to their procure- 
ment, but if the article falls within the classes covered by the act of 1919, or 
is paper within the meaning of the act of 1924, it is for procurement exclusively 
from the Government Printing Office. 


It is believed that the rules thus stated accord with the applica- 
tion of the three acts as contended for in your submission, except 
as to the blank-book work. 

With respect to procuring inks, glues, and other supplies manu- 
factured by the Government Printing Office as provided for by the 
act of May 13, 1926, it was held in 6 Comp. Gen. 87 that the pro- 
visions of this act were mandatory so far as purchases for use in 
the District of Columbia were concerned, but that purchases for 
field use might be made otherwise if they could be procured cheaper 
for delivery in the field than from the Government Printing Office, 
taking into consideration the cost of packing and transportation. 

This office could not undertake to state in advance just what par- 
ticular items should or should not be included in the General Supply 
Schedule, but it may be stated generally, and in amplification of the 
rules and decisions cited above, that items coming within the pro- 
visions of the act of June 28, 1902, supra, may be included in such 
schedule, as their purchase from the Government Printing Office is 
optional; that items listed by the Government Printing Office in its 
schedules issued under the acts of June 7, 1924, and May 13, 1926, 
supra, should not be included in the General Supply Schedule ex- 
cept for field delivery; that no stenographers’ notebooks or blank 
books “ which require printing, binding, or ruling operations for 
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their manufacture,” even though kept in stock by dealers for sale 
to the public generally, should be included on the schedule as they 
are required under the act of March 1, 1919, and the ruling of the 
Joint Committee on Printing, supra, to be procured from the Gov- 
ernment Printing Office. 


(A-22816) 
COMPENSATION—REDUCTION—NAVAL STATION EMPLOYEE 


An employee of a naval supply depot who was reduced by competent authority 
from packer to box maker, and who performed service in the lower rating 
and was paid therefor, is not entitled to any further payment. 


Decision by Comptroller General McCarl, May 10, 1928. ; 

Thomas Kelly applied April 25, 1928, for review of settlement 
0213962, dated March 17, 1928, disallowing his claim for $119.25, 
representing the difference in pay for the period from March 25, 
1926, to October 31, 1927, between $5.44 and $5.20 per day, the rates 
of pay of packer and box maker, respectively. 

It appears that claimant was employed at the naval supply depot, 
Brooklyn, N. Y., with the rating and pay of packer. In February, 
1926, the naval supply depot was assigned a tentative budget by the 
Bureau of Supplies and Accounts of the Navy Department and the 
officer in charge was directed to discharge such of the personnel as 
might be necessary to bring the expenditures within the budget. 
After careful consideration, with a view to limiting the number of 
discharges necessary, the packing force was reduced by the discharge 
of four packers; an existing vacancy was not filled; and two packers, 
of whom claimant was one, were reduced from packer to box maker 
so as to avoid their discharge. At that time claimant and the other 
packer reduced were at the bottom of the efficiency list of the packers 
retained in service. Instructions were issued that the two box 
makers were to be assigned duty in the box shop. 

It is stated in the report on the matter by the officer in charge of 
the naval supply depot that a number of years ago the Navy Depart- 
ment eliminated the rating of packer from the schedule of wages 
and substituted the rating of box maker. The duties of the latter 
were to manufacture boxes, run saws when necessary, and to pack 
stores. Several years later the rating of packer was reinstated in the 
wage schedule with a view to promoting the most efficient box maker 
to the higher rating, but, it is understood, no change was made in 
the duties of box maker. 

At the time of claimant’s reduction he actually worked a few days 
in the box shop, but since that time has been packing material. The 
officer in charge states that this was not considered as working him 
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out of his rating, as the duties of packer and box maker are inter- 
changeable. Instructions were issued that vacancies in the force of 
packer should be filled by the promotion of box makers in the order 
of their efficiency, new employees to be taken on in the rating of 
box maker. 

Upon the matter being brought to the attention of the Secretary 
of the Navy, he directed that claimant be restored to his former 
rating of packer effective November 1, 1927. 

It appears, therefore, that claimant was reduced in rating by com- 
petent authority, served in the lower grade, and was paid the com- 
pensation thereto attached. It has been held in numerous similar 
cases that under such conditions the rights and obligations. of the 
United States and the employee must be determined on the basis of 
the position or rating specified in his appointment, regardless of the 
position or rating to which he might, or should, have been appointed. 
The employee has been paid in full the compensation authorized 
under the appointment which he held and there is no legal basis for 
the payment of any sum in addition thereto. See 6 Comp. Gen. 286 
and the decisions therein cited. 

Upon review, the settlement must be and is sustained. 


(A-22902) 
TRANSPORTATION REQUESTS—CLASS ACCOMMODATIONS 


When issuing transportation requests for accommodations on coastwise steamers 
upon which all accommodations are designated as first class, the requests 
should call for the lowest first-class accommodations and if the traveler 
considers that accommodations available under that description are not 
in fact first class he may secure accommodations first class in fact and 
pay the excess cost, claiming reimbursement in his expense account with a 
full explanation of the circumstances, 

The furnishing of superior railway or steamship accommodations under para- 
graph 18 (c) of the Standardized Government Travel Regulations is not 
authorized solely on account of the personal preference or official rank of 
the individual, but must rest upon some necessity from the standpoint of 
the Government, e. g., such as the necessity for transaction of official 
business en route. 


Comptroller General McCarl to the Secretary of Agriculture, May 11, 1928: 
There has been received your letter of April 18, 1928, as follows: 


Receipt is acknowledged of the letter of the Assistant Comptroller General 
of March 24, in the matter of a stateroom occupied by an employee of this 
department during official travel on a steamer operated by the New York and 
Porto Rico Steamship Company, This was a case where the employee, unable 
through lack of advance notice of the date of the trip to make early application 
for accommodations, found it necessary to engage a stateroom priced somewhat 
above the lowest rates for the class. The carrier’s account, though held up in 
your office, was ultimately paid upon explanation ; but the letter of the Assistant 
Comptroller General seems to imply that nothing but the lowest-priced first- 
class accommodations should be obtained for official travel and contains an 
admonition that where the accommodations “are not at the lowest rate, the 
traveler should furnish the transportation company, for use in supporting its 
claim for payment for the service, a showing as to the facts and circumstances 
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which prevented the securing of the lower-price accommodations, and that the 
application for reservation was made as early as practicable * * *.” There 
is a reference to paragraph 29 of the Standardized Government Travel Regula- 
tions. It may be remarked in passing that the justice of making the payment 
to the ocean carrier depends in part upon the diligence of the Federal employee 
in applying for reservations, a matter quite beyond the carrier’s control, is not 
apparent. The provision of paragraph 13 (c) of the Standardized Government 
Travel Regulations is that “any additional cost resulting from unnecessary 
delay in securing such accommodations (on steamers) shall be borne by the 
traveler.” 

Reply to the Assistant Comptroller General’s letter was deferred because 
for possible use in the response we desired to obtain fuller details of an 
experience reported by two officers of the department, one the associate 
forester, the other a district forester of the Forest Service, in making the 
round trip between New York and Porto Rico on steamers of the Porto Rico 
Steamship Line. All cabins on these steamers were ostensibly first class. 
Transportation requests were presented for the accommodations desired. They 
called for the cheapest outside rooms on the least expensive deck at approxi- 
mately $195. The steamship company returned the requests with the state- 
ment: “In view of the fact that the Government has disallowed a number 
of claims quite recently, we will, under no circumstances, furnish transporta- 
tion above the minimum fare on the vessel for which the transportation 
is requested.” As a result the officers were obliged to accept the lowest- 
priced cabins, $160, on the steamers. The quarters proved to be distinctly less 
desirable than the second-class accommodations of the average trans-Atlantic 
liner. The grave discomfort to which the officers were subjected, from 
which one escaped by drawing upon his personal funds, are described in 
accompanying memoranda. The department has been impressed and concerned 
by this occurrence. There is clear need of relief from a situation in which 
representatives of the department holding positions of administrative re- 
sponsibility are presented with the alternative of contributing personal funds 
to meet the cost of their oflicial travel or of putting up with inferior quarters 
which no business firm of any standing would think of imposing upon its 
representatives. 

We wish to draw attention to the absence of any requirement in the Stand- 
ardized Government Travel Regulations that officers of the Government must 
obtain only the cheapest first-class or so-called first-class accommoditions. 
Of the two paragraphs which deal with the subject, first, paragraph 13, sub- 
paragraph (c), provides: “A section, compartment, drawing room, or other 
superior railway or steamship accommodations will be allowed when the 
exigencies of travel require it. When not authorized in advance, full explana- 
tion satisfactory to the administrative official of the necessity for the use 
of such superior accommodations must accompany the expense account.” 
Paragraph 29, “ Staterooms,” is as follows: 

“Staterooms: When requests are issued for staterooms on river or coast- 
wise steamships, where the staterooms are a separate charge, the specific 
value of the room authorized must be inserted on the requests. If it is 
impracticable to determine when issuing the request what sleeping accom- ° 
modations are available and it is desired to limit the traveler to the cheapest 
first-class accommodations available the words ‘cheapest available 1st cl.’ 
must be inserted on the request. When staterooms of a specific value are 
ealled for and no rooms of this value are available a room of the next higher 
value may be secured. The request in this instance should read, for example, 
‘One $2 room or next higher available 1st cl.’” 

Discussion or argument seems unnecessary to show that a choice is permis- 
sible among first-class accommodations of varying prices. Any other provision 
would have reflected upon the practical knowledge and experience of the repre- 
sentatives of the departments and independent establishments by whom the 
travel regulations were framed. It was well known to the committee which 
worked on this matter that many steamship companies list all cabins as first 
class to overcome the prejudice against the term “second class,’ though the 
prices and accommodations vary quite as widely as where the two classes are 
retained. It was for this and for other reasons that the discretion to exceed 
minimum price was expressly reserved to the departments. The regulations, 
are. however, virtually set aside by settlements of account which proceed upon 
the theory that the lowest first-class accommodation, where obtainable, is the 
liniit of allowable expense to the Government or where a conviction prevails 
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among the ocean carriers that settlements will be made on this basis. Such 
a conviction is clearly entertained by the Porto Rico Steamship Line, as the 
above-quoted communication indicates. It seems to be held elsewhere. It is 
useless to try to overcome this belief by reference on the part of the depart- 
ments to the travel regulations. The convincing argument for the steamship 
companies is the amount of the check received. 

The department seeks to conform to the procedure prescribed for the prepa- 
ration of requests, and where there has been oversight on the part of its 
employees in any particular, it is glad to be advised thereof. We feel, how- 
ever, that correction of such a situation as that above represented—the positive 
refusal of a steamship company, citing as authority settlements which must 
have issued from your office, to furnish accommodations clearly authorized 
by the regulations—can be accomplished only through your cooperation; and 
to this end we solicit your early and careful consideration of the subject. 


The laws relating to the reimbursement of expenses incurred for 
transportation while traveling on official business have been invari- 
ably construed by the accounting officers to limit the reimbursement 
to such expenses as are shown to have been actually incurred and 
necessary for the comfort of the average traveler. 25 Comp. Dec. 
487. Any attempt to authorize a larger traveling allowance based 
merely on an arbitrary class distinction has been held to transcend 
the law and to be without effect. 4 Comp. Gen. 888; and A-—18506, 
July 26, 1927. The provision in paragraph 13 C of the Standardized 
Travel Regulations that “superior railway or steamship accommoda- 
tions ” may be furnished, is limited, it will be noted, to cases in which 
the exigencies of the travel require the superior accommodations. 
The “ exigencies of travel” do not contemplate the personal prefer- 
ence or official rank of the individual traveler but rather some neces- 
sity from the Government’s standpoint; such, for example, as the 
necessity for the transaction of official business en route. 


The provisions in paragraph 29 of the Standardized Travel Regu- 
lations requiring the value of a stateroom furnished to be inserted in 
the transportation requests and providing that, when no rooms of 
that value are available, a room of the next higher value may be 
secured, are to be read in connection with the instructions upon trans- 
portation requests; that is, the value of a stateroom to be furnished 
is required to be stated as an index of what the carrier will be entitled 
to payment for upon that particular transportation request, but does 
not contemplate that the administrative office shall insert a value in 
excess of the lowest first-class accommodation unless some exigency 
of the service requires the superior accommodation. If the carrier 
furnishes transportation in excess of what is called for upon the 
transportation request, as in the case considered in my decision of 
March 24, 1928, it is, of course, necessary for the carrier to submit 
evidence that it is entitled to payment for the service so furnished, 
as the instructions upon the transportation request require the carrier 
to collect any excess cost from the traveler. If the service furnished 
is in accordance with the transportation request but is in excess of the 
lowest first-class accommodations, the carrier will ordinarily be 
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entitled to payment for the service furnished but it will be incumbent 
upon the traveler to show that he was entitled to the superior 
accommodations. 

It would appear, however, from your submission, that the matter 
with which you are now concerned arises, not from the regulations 
or their interpretation by the decisions of this office, or from any 
desire to furnish superior accommodations to ranking officers, but 
rather from the fact that some coastwise steamers have designated 
as first class all accommodations available, irrespective of their cost 
or quality, and differentiate between the quality of accommodations 
furnished by price only, instead of following the classification ordi- 
narily found on transoceanic steamers. In such cases the requirement 
that a traveler be limited to the lowest first-class accommodations is 
to be taken as descriptive of the class, rather than as naming the 
class, of accommodations permitted. As the application of such rule 
could not safely be left to the ticket agencies of the various carriers 
it would appear that the most practical procedure to follow, so far 
as the carrier is concerned, is to restrict the accommodations fur- 
nished on transportation requests to what the carrier designates as 
the lowest first-class accommodation, irrespective of the fact that 
on the particular steamer it falls below what the average traveler 
would require if traveling at his own expense. If the traveler apply- 
ing for such accommodations does not consider the lowest-price 
accommodations to be in fact first-class accommodations he may select 
accommodations such as would ordinarily be termed first class and 
pay the difference in cash claiming reimbursement for the cash dif- 
ference on his travel voucher. In such case he should describe the 
accommodations available at the lowest price and those secured by 
him and state why the higher-priced accommodations were necessary. 
This would insure that the carrier honoring the transportation re- 
quest would receive payment to the extent of the accommodations 
specified therein without any necessity for the carrier to furnish 
evidence or explanation of why the superior accommodations were 
furnished by it. This follows the practice established by the Stand- 
ardized Travel Regulations when the traveler uses extra fare trains, 
see paragraph 37, and also follows the instructions on the transporta- 
tion requests which call for transportation “at lowest rate” and on 
the reverse side thereof require that transportation in excess of that 
called for by the request must be paid for by the traveler when ob- 
tained and not billed against the Government. Any disallowances 
caused by procuring accommodations superior in fact to the lowest 
first-class accommodations would then fall upon the traveler procur- 
ing the same who would be the proper one to suffer should his 
personal preferences call for accommodations beyond that to which 
he is entitled under the law and regulations, 
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DENTAL TREATMENT—OFFICERS AND ENLISTED MEN OF THE 
NAVY 


Officers and enlisted men of the Navy may be reimbursed for prosthetic dental 
treatment procured from a civilian dentist only in the amount authorized in 
advance by the Bureau of Medicine and Surgery. 


Decision by Comptroller General McCarl, May 12, 1928: 

Percy H. Goldberg, lieutenant (jg), United States Navy, applied 
September 12, 1927, for review of settlement 0138711 dated June 6, 
1927, whereby was disallowed his claim for $50 as reimbursement of 
that amount paid by him to a civilian dentist for prosthetic dental 
treatment. 

It appears that claimant had two teeth extracted on account of an 
abscess, for the replacement of which the Bureau of Medicine and 
Surgery, Navy Department, authorized an expenditure of $50. In 
addition the bureau paid a hospital bill of $50 incurred in connection 
with the extraction of the teeth, X-ray examination, and postopera- 
tive dental treatment. Since there was no naval dental officer avail- 
able the replacement work was done by a civilian dentist; the charge 
was $100 which claimant paid and was reimbursed $50 as authorized 
by the bureau and the instant claim is for reimbursement of the 
balance paid by claimant. 

Paragraph 1189, Naval Regulations, provides: 


(7) (a) Dental treatment is regarded as included in the term “ medical 
attendance” (Comptroller’s Decision, Dec. 20, 1919.) 

(b) Necessary and reasonable claims for expenses for dental service will be 
considered in the same manner as claims for other medical expenses, and only 
when such expenses were incurred in an emergency when in a duty status 
where the services of a naval dental officer could not have been had and when a 
naval medical officer, if available, haS been consulted in advance. 

(c) Prosthetic dental treatment at the expense of the Government will be 
allowed only when authorized in advance by the Bureau of Medicine and 
Surgery. 


Application for prosthetic dental treatment desired, viz, for re- 
placement of two teeth extracted on account of an abscess was made 
in accordance with the regulations, and authority was granted for an 
expenditure of $50. Claimant’s right to reimbursement was limited 
to the amount so authorized, and there is no authority of law or regu- 
lation under which claimant is entitled to any further reimbursement. 
Upon review the settlement is sustained. 


(A-22755) 
PAY—LONGEVITY—NAVY NURSES 
Under section 13 of the act of June 10, 1922, 42 Stat. 631, Army and Navy nurses 
may count for active duty pay purposes prior service as a nurse in either 


the Army or Navy Nurse Corps, but they are not entitled to count for such 
purposes prior service as a nurse in the Public Health Service. 
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Comptroller General McCarl to the Secretary of the Navy, May 12, 1928: 

There has been received your third indorsement of April 28, 1928, 
of the request of the post paymaster, marine barracks, Quantico, Va., 
in basic letter of April 11, 1928, whether Helen M. Ernest, nurse, 
United States Navy, is entitled to credit for pay purposes for services 
rendered by her as a nurse in the Public Health Service during the 
period from about July 6, 1919, to and including February 20, 1923. 

The law governing active duty pay of nurses of the Army and 
Navy is section 13 of the act of June 10, 1922, 42 Stat. 631, which 
provides: 

That, commencing July 1, 1922, the annual pay of female nurses of the Army 
and Navy shall be as follows: During the first three years of service, $840; 
from the beginning of the fourth year of service until the completion of the 
sixth year of service, $1,080; from the beginning of the seventh year of service 
until the completion of the ninth year of service, $1,380; from the beginning of 
the tenth year of service, $1,560. Superintendents of the Nurse Corps shall 
receive a money allowance at the rate of $2,500 a year, assistant superintend- 
ents, directors, and assistant directors at the rate of $1,500 a year, and chief 
nurses at the rate of $600 a year, in addition to their pay as nurses. Nurses 
shall be entitled to the same allowance for subsistence as is authorized in sec- 
tion 5 of this act for officers receiving the pay of the first period, and to the 
same allowance for rental of quarters as is authorized in section 6 of this act 
for officers receiving the pay of the first period. 

This provision does not prescribe what services may be included. 
It is suggested in the basic communication that though the law does 
not specify the services that may be counted there is manifested in 
the pay act of June 10, 1922, a purpose to equalize the pay in the 
services named in the title thereof. Such purpose is, however, accom- 
plished by specific provision and not by implication. Section 1 
expressly provides what service shall be counted for all commissioned 
officers. Section 9 provides that in counting longevity of warrant 
officers and enlisted men of the Marine Corps “ service in any of the 
services mentioned in the title of this act ” shall be counted. Section 
10, which prescribes rates of pay for warrant officers and enlisted 
men of the Navy and Coast Guard and establishes longevity increase 
of pay for enlisted men, does not specify what service shall be 
counted, and under its provision only service as an enlisted man in 
the Navy or Coast Guard may be counted for longevity purposes. 
2 Comp. Gen. 280. That section was amended by the act of May 31, 
1924, 43 Stat. 251, giving to enlisted men the right to count active 
service as an officer (commissioned or warrant), in any of the services 
mentioned in the title of the act, during the period April 6, 1917, 
to December 31, 1921. 4 Comp. Gen. 940. It is thus apparent that 
the service that may be counted by officers and enlisted men of the 
several services for longevity purposes under the act of June 10, 
1922, is only such as is expressly provided by that act or amendments 
thereto. 
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Since the act of March 23, 1910, 36 Stat. 249, Army and Navy 
nurses have been held to be entitled to count service as a nurse in 
either the Army or Navy Nurse Corps. Decision July 22, 1910, 54 
MS. Comp. Dec. 280, case of Della V. Knight, but service as a 
contract nurse in the Army before the establishment of the Army 
Nurse Corps was not authorized to be counted by members of the 
Navy Nurse Corps. 17 Comp. Dec. 306. The later enactments 
respecting either or both corps evince no intent to change the rules 
thus established. The act of May 13, 1926, 44 Stat. 531, providing 
retirement for the Nurse Corps of the Army and Navy, prescribes 
the service that may be credited for retirement purposes. Section 3 
of said act provides: 

That for the purpose of computing eligibility for retirement and retired pay, 
there shall be credited active service in the Army Nurse Corps and in the Navy 
Nurse Corps, active service as contract nurse prior to February 2, 1901, and 
service as a reserve nurse on active duty since February 2, 1901. 

The act of June 10, 1922, contains no provision relating to nurses 
of the Public Health Service; these nurses are employed under 
civil service rules and their pay and allowances are fixed under 
lump-sum appropriations by the Secretary of the Treasury. The 
fact that the act of that date includes commissioned officers of the 
Public Health Service and permits the counting of service as a phy- 
sician in the Public Health Service by officers of the other service is 
no basis for a conclusion that Army and Navy nurses may count 
civil-service nurse serve in the Public Health Service for pay pur- 
poses in the Army or Navy. 

You are advised that Nurse Helen M. Ernest, United States Navy, 
is not entitled to credit for pay purposes for any service rendered by 
her as a nurse in the Public Health Service. 


(A-22626) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—EFFECT OF 
EFFICIENCY RATINGS ON PROMOTION 

An award of a particular efficiency rating effective as of the beginning of 
a fiscal year does not automatically operate to promote the employee to 
the salary rate within a grade which corresponds to the efficiency rating 
attained in accordance with the schedule promulgated by the Personnel 
Classification Board, but merely indicates the grounds or eligibility for 
promotion, only if and when the administrative office makes the promotion 
effective after determining that all other requirements of the classification 
act, the average provision, and the appropriation act have been met. 


Decision by Comptroller General McCarl, May 15, 1928: 

Kate Gibson has requested review of settlement No. 0214993, dated 
March 9, 1928, whereby was disallowed her claim for difference in 
salary as a clerk in the office of The Adjutant General of the Army 
between the salary rate in grade CAF-5 of $1,920 per annum and 

6752°—28——46 , 
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$2,000 per annum from July 1, 1927, to August 3, 1927, and between 
$2,000 per annum and $2,100 per annum from August 4 to Septem- 
ber 20, 1927. The claim had been administratively disapproved. 

On and before July 1, 1927, claimant was receiving the second 
salary rate of grade CAF-5, or $1,920 per annum. On August 4, 
1927, she was promoted to the third salary rate in grade CAF-5, of 
$2,000 per annum, and on September 20, 1927, she was promoted to 
the fourth salary rate of grade CAF-5, or $2,100 per annum. 

The instant claim for the salary rate of $2,100 per annum from 
July 1, 1927, is based on the attainment, effective as of that date, 
of an efficiency rating which made her eligible for promotion to the 
salary rate of $2,100 per annum in accordance with the schedule and 
rules promulgated by the Personnel Classification Board under date 
of November 7, 1924. 

Under this schedule the salary rates for grade CAF -5, as fixed by 
the classification act, are designated by a letter, beginning with (a) 
for the lowest salary rate and (g) for the highest. A range of 
5 per cent in efficiency ratings beginning with 65 per cent and ending 
with 100 per cent is allotted to each of said salary rates. The claim- 
ant apparently attained an efficiency rating from 80 to 84 per cent, 
(d), which the administrative office has called class (d), for which 


the salary rate of $2,100 in grade CAF-5 has been fixed. This sched- 
ule is prefaced in the regulations of the Personnel Classification 
Board with the following: 


The eligibility of employees to receive specific salaries within the grade 
ranges, on the basis of their efficiency ratings, will be as indicated in the 
following table: 


And in the rules for promotion appearing in paragraph 14 of the 
regulations appear the following: 

The following rules are prescribed to establish ratings which employees must 
attain to be eligible for promotion: 


= a” * * 7 * . 
(c) An employee attaining an efficiency rating of 80 will be eligible for pro- 
motion to salary rate (d) of the grade to which his position is allocated. 
The instant claim was disallowed for the following reason stated 
in the disallowance certificate : 


An award of a particular efficiency rating does not of itself automatically 
operate to change the salary status of an employee but to merely indicate the 
grounds or eligibility therefor. Claimant was therefore not entitled to the 
payment of salary at the rate permissible by her efficiency rating upon the mere 
award thereof. 


The schedule and rules of the Personnel Classification Board are 
promulgated under authority of section 9 of the cl..sification act 
which provides, in part, as follows: 


That the board shall review and may revise uniform systems of efficiency 
ratings established or to be established for the various grades or classes thereof, 
which shall set forth the, degree of efficiency which shall constitute ground for 
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(a) increase in the rate of compensation for employees who have not attained 
the maximum rate of the class to which their positions are allocated, (b) con- 
tinuance at the existing rate of compensation without increase or decrease, 
(ec) decrease in the rate of compensation for employees who at the time are 
above the minimum rate of the class to which their positions are allocated, and 
(d) dismissal. 


The head of each department shall rate in accordance with such systems the 
efficiency of each employee under his control or direction. * * * 

Reductions in compensation and dismissals for inefficiency shall be made by 
heads of departments in all cases whenever the efficiency ratings warrant, as 
provided herein, subject to the approval of the board. 

Claimant is contending that under section 7 of the classification 
act she was entitled to the salary which corresponded to her efficiency 
rating in the schedule of the Personnel Classification Board, from 
July 1, 1927. Said section reads: 

Increases in compensation shall be allowed upon the attainment and mainte- 
nance of the appropriate efficiency ratings to the next higher rate within the 
salary range of the grade: Provided, however, That in no case shall the com- 
pensation of any employee be increased unless Congress has appropriated money 
from which the increase may lawfully be paid, nor shall the rate for any em- 
ployee be increased beyond the maximum rate for the grade to which his posi- 
tion is allocated. Nothing herein contained shall be construed to prevent the 
promotion of an employee from one class to a vacant position in a higher class 
at any time in accordance with civil service rules, and when so promoted the 
employee shall receive compensation according to the schedule established for 
the class to which he is promoted. 

The above-mentioned schedule of salary rates fixed for various 
efficiency ratings and the rules for promotion promulgated by the 
Personnel Classification Board, under the authority of the classifi- 
cation act, are merely for the guidance of the administrative office 
and do not automatically effect changes in the salaries of the em- 
ployees. It will be noted that it is only in case of reductions and 
dismissals that the approval of the board is required, and that while 
the law provides, without qualification, that reductions and dismis- 
sals shall be made whenever the efficiency ratings warrant, promo- 
tion to the rate to which the employee becomes eligible under the 
efficiency rating is authorized only when funds are available, when 
the authorized average would not thereby be exceeded, etc. Hence, 
in determining whether and when an employee shall be promoted 
there are for consideration by the administrative office matters other 
than the efficiency ratings. The question as to whether all the re- 
quirements of the law necessary to entitle this employee to promo- 
tion to the $2,100 rate had been met prior to September 20, 1927, and 
as to whether the Secretary of War should have promoted her to 
said rate prior to said date, are not for consideration by this office. 
The fact is that she was not so promoted, and such promotion is a 
prerequisite to her right to pay at said rate. 

In this case the effective date of the first promotion of claimant 
was fixed by the administrative officer as August 4, 1927, and the 
second as September 20, 1927, from which dates the promotions must 
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be considered as effective, without regard to the efficiency rating 
attained by the employee as of July 1, 1927. 
Accordingly, the disallowance must be and is sustained. 


(A-22992) 
TRANSPORTATION RATES—SHIPMENTS IN FULLY LOADED CARS 


The allowance for transportation of a carload shipment where the car is fully 
loaded will be determined from the carload rate and minimum weight, or 
actual weight when in excess of the minimum, but the charge thus arrived 
at must not exceed the charge for the same lot of freight if taken as a 
less-than-carload shipment and the penalties provided by rule 5 of the 
Consolidated Freight Classification for noncompliance with the packing 
requirements of less-than-carload shipments will not be applied wher 
determining the charges applicable under rule 15 of the classification. 


Decision by Assistant Comptroller General Ginn, May 15, 1928: 

San Diego & Arizona Railroad Co. requested review of settlement 
T-55195, January 24, 1928, wherein $300 was deducted on account 
of damage in transit of airplane No. A-7266 per bill of lading 
N-434651, August 1, 1927, and $58.01 was disallowed on account of 
charges for transportation of airplane No. A-7286, per bill of lading 
N-434665, August 31, 1927, both shipments from Cleveland, Ohio, 
to naval air station, North Island, Calif. 

The carrier in its application for review claims the amount de- 
ducted on account of damage in transit to airplane No. A-7266 
and files a letter dated February 7, 1928, from the supply officer. 
naval air station at San Diego, Calif., stating that the responsibility 
for the damage has been placed on the manufacturer at Cleveland, 
Ohio, because of improper preparation of shipment. The Navy 
Department reported April 19, 1928, that the manufacturing com- 
pany had been held responsible for this damage and that the cost 
of the repairs had been refunded by deduction from another bill 
of said company. The carrier is therefore entitled to credit for the 
$300 deducted in settlement. 

The disallowance of $58.01 was for the transportation of an air- 
plane with engine installed, 6,300 pounds, in car C&NW-125236. 
The carrier claimed $896.60 for the service, based on 16,200 pounds 
at one and one-half times first-class rate and allowance was made 
for $838.59 based on actual weight at three and one-half times first- 
class rate arrived at by the application of rule 5, section 3 (d) 
and rule 15 of the Consolidated Freight Classification. 

The carrier claims the amount thus disallowed, contending that 
the cited rules of the classification do not apply because it is impos- 
sible to load shipments of airplanes and airplane parts so as to occupy 
the full cubical capacity or the weight-carrying capacity of,cars and 
its records indicate that the shipment was not boxed or crated and 
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therefore could not have been accepted as an L. C. L. shipment under 
the provisions of rule 5, C. F. C. No. 4. 

In the governing western classification the carload rating for air- 
planes, with or without power installed and whether loose or in 
packages, is one and one-half times first class, minimum weight 
10,000 pounds, subject to rule 34; and the less-than-carload rating 
is double first class in boxes or crates when shipped with power 
installed and two and one-half times first class in boxes or crates 
when shipped without power; the rating for airplane parts consist- 
ing of propellers, wing panels or sections, cowls, elevators, rudders or 
stabilizers, etc., is one and one-half times first class, in carloads with 
a minimum weight of 10,000 pounds, subject to rule 34, and double 
first class in less-than-carload lots when shipped in boxes or crates. 

In view of the bulk and light weight of these airplanes, the charge 
would be substantially less than upon a carload basis if computed at 
the less-than-carload rating applied on the actual weight of the ship- 
ment, but it has been contended that the airplanes were shipped 
“loose,” that is, they were racked and blocked in the car as required 
for carload shipment, and that the less-than-carload ratings are 
applicable only when the article is in boxes or crates and section 3 (d) 
of rule 5 of the classification provides the ratings on articles which 
are shipped loose will be three classes higher than that provided for 
the same article in boxes; the rating three classes higher than double 
first class is three and one-half times first class; therefore, in order to 
determine the charge under the second clause of section 1, rule 15 
of the classification, the penalty rating of three and one-half times 
first class was used. 

The second clause of rule 15 of the classification provides that “ the 
charge for a car fully loaded must not exceed the charge for the same 
lot of freight if taken as a less-than-carload shipment ” and relates 
to the charge or revenue on a carload shipment and not to its move- 
ment and it is obvious that its purpose is to prevent carriers from 
establishing a carload rating with such high minimum weight that it 
would be impossible to load such minimum weight into a car. 

The carrier’s contention that the shipment could not have been 
accepted as a less than carload has no bearing on the application of 
this provision of rule 15, as the rule does not require the shipment to 
be made as a less carload but provides for the determination of the 
charge for a fully loaded car; the carrier’s contention that it is im- 
possible to load this class of shipments so as to occupy the full cubical 
or weight-carrying capacity of cars is also out of order, as rule 15 of 
the classification makes no reference to “cubical capacity” or 
“weight-carrying capacity” of cars, but simply applies when the 
car is fully loaded which is quite different from the “cubical 
capacity.” Airplanes are light and bulky and the parts liable to 
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damage if one part touches another in a car in transit. The loading 
of such articles and the space occupied in the car must necessarily be 
entirely different from a fully loaded car of grain, coal, ete. In other 
words, airplanes are of such physical character that although not in 
fact occupying the entire car space they preclude anything else being 
loaded into the car which might subject them to damage while being 
transported. 

The Interstate Commerce Commission has frequently held that 
ordinary minimum car loadings should be established with references 
to the loading capacity of the car, and if carriers desire to protect 
themselves from unduly low revenues they should do so by regulating 
the rate rather than by prescribing arbitrary minima. It is noted 
that the ordinary loaded weight of airplanes is between 6,000 and 
$,000 pounds, and that seldom can the prescribed minimum be loaded. 
Rule 15 of the classification does not require the loading to be in 
such a manner that the articles included in the shipment may be 
damaged while in transit and contemplates cases where a car is as 
fully loaded as is consistent with the safe transportation of the ship- 
ment. The rule provides a method for determining the charge for 
the transportation of a fully loaded car, not for loading a car. 

The shipment on this bill of lading was one complete airplane 
with engine installed, weighing 6,300 pounds; the airplane was in 11 
pieces and the parts and pieces were racked and blocked in the car 
as provided for carload shipments and a 50-foot car was ordered 
and furnished for carload service. The bill of lading contained a 
statement on its face that the car was fully loaded and the bill of 
lading was signed by J. B. McCorkle, D. F. A., Pennsylvania Rail- 
road Co. 

The rating provided for carload shipments such as this is one and 
one-half times the first-class rate on a minimum weight of 16,200 
pounds, but the bill of lading which is the contract for carriage fur- 
nishes the information that the car in which the shipment was made 
was “fully loaded,” and rule 15 of the classification provides that 
in such event the charge for the shipment must not exceed the charge 
for the same lot of freight at the less-than-carload rate; but the ship- 
ment was not boxed or crated as is required for less carload shipments, 
and the application of section 3 (d) of rule 5 of the classification 
increases the rating to three and one-half times the first-class rate 
and the disallowance of $58.01 was so determined. 

A similar situation was before the Interstate Commerce Commis- 
sion in its decision of November 14, 1927, in case of Brownell & Field 
Company v. New York, New Haven & Hartford Railroad Company 
et. al., 182 I. C. C. 599. There the question was one of charges on 
shipments of paper cans in bags which filled the cars to capacity 
and upon which a carload rating was applicable, whether shipped 
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loose or in any kind of package, and a less-than-carload rating 
when the articles were boxed or crated; by applying the penalty 
provided by rule 5 of the classification to the shipment in bags, that 
form of shipping container not being authorized, the rating would 
have been three classes higher. The commission held that the ship- 
ments were not made as less than carloads but as carloads in cars 
fully leaded and the bags used as containers might have been dis- 
pensed with as the carload ratings would have been applicable if 
the cans had been loaded loose in the cars; while the shipper did not 
box or crate the paper cans as required in the tariffs for less-than- 
carload shipments, the shipments being carloads, the carriers were 
relieved of the expense of loading, unloading, etc. The commission 
awarded reparation to the extent the carload charges collected ex- 
ceeded the charges based upon actual weight at the less-than-carload 
rate without the application of the penalty provided by rule 5 of the 
classification for articles which do not comply with the packing re- 
quirements when shipped in less-than-carload lots. In other words, 
the commission found that under the circumstances the normal less- 
than-carload basis should alternate with the carload basis in apply- 
ing rule 15 of the classification and that to increase the less-than-car- 
load basis in accordance with rule 5 as a purely technical penalty for 
failing to comply with the less-than-carload packing requirements is 
unreasonable and results in practically nullifying rule 15 and there- 
fore the penalties provided by rule 5 for noncompliance with the 
packing requirements of less-than-carload shipments would not be 
applied when determining the charges applicable under rule 15 on a 
car which is fully loaded. This holding is applicable here. 
Airplanes, with power installed, in less than carloads, when in 
boxes or crates, are rated at double first class and the rate from 
Cleveland, Ohio, to North Island, Calif., via Portland, Oreg., South- 
ern Pacific Co., Atchison, Topeka & Santa Fe Railway and San 
Diego & Arizona Railway, is made on a combination of $1.70 to 
Manitowoc, Wis., $10.20 to Stockton, Calif., $1.69 to San Diego, 
Calif., and 50 cents to North Island, making a through commercial 
combination rate of $14.09 per 100 pounds as authorized by tariffs, 
Avent Jones’s I. C. C. 940; Agent Toll’s I. C. C. 1184; Atchison, 
Topeka & Santa Fe Railway I. C. C. 9610 and San Diego & Arizona 
Railway I. C. C. 90. Dividing these rates as provided by author- 
ized division sheets and deducting the proper land-grant percentage 
from the various proportions results in a net cash rate of $7.605 per 
100 pounds applicable on Government shipments. The shipment on 
bill of lading N-434665 weighed 6,300 pounds and fully loaded the 
car and the charge under the provisions of the second clause of rule 
15 is for 6,300 pounds at $7.605 per 100 pounds amounting to $479.12. 
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The allowance by settlement T-55195 was $838.59 resulting in an 
overallowance of $359.47. 

The shipment on bill of lading 434651, August 1, 1927, was one 
airplane No. 7266, without engine installed. This shipment was a 
carload shipment weighing 6,200 pounds and a 50-foot car was 
ordered and furnished. The airplane was in 11 pieces or parts 
which were packed and blocked in the car as required for carloads 
and the bill of lading contained a notation that the car was fully 
loaded. The rating provided for this shipment when in carloads is 
one and one-quarter times first class in official and one and one-half 
times first class in western classification with a minimum of 16,200 
pounds, but the bill of lading furnishes the information that the car 
was fully loaded and rule 15 of the classification provides that the 
charge shall be the same as accrues on the same freight at less-than- 
carload rating. Applying the principle in the cited Brownell a: 
Field Company case, the rate is made on a combination of $2.55 to 
Manitowoc, Wis., $12.75 to Stockton, Calif., $2.1144 to San Diego, 
Calif., and $0.6214 to North Island and deducting the authorized 
amount on account of land grant via the route through Portland, 
Oreg., results in a net cash rate of $9.852 per 100 pounds applicable 
on Government shipments. Six thousand two hundred pounds at 
$9.852 per 100 pounds is $610.82. The allowance by settlement 
T-55195 was for $896.60, and $300 was deducted on account of damage 
in transit, making a net allowance of $596.60. There is therefore a 
balance due the carrier of $14.22 on the particular shipment. 

Included in this settlement were five other shipments of airplanes 
from Cleveland, Ohio, to North Island, Calif., upon which charges 
were claimed and allowed as follows: 


Charge Charge 
Bill of lading Consist Weight claimed allowed 


| 
N-434664 | $896. 60 $896. 60 
N-434666 d a 896. 60 896. 60 
N-434667 896. 60 896. 60 
N-434668 896. 60 896. 60 
N-434669 896. 60 


4, 483. 00 


These shipments of airplanes were made as carloads and in each 
instance a 50-foot car was ordered and furnished; the parts or pieces 
were racked and blocked in the car as required for carloads, and 
each individual bill of lading contains a notation that the car was 
fully loaded. Applying the principle laid down by the Interstate 
Commerce Commission in the cited Brownell & Field Company case. 
the charge on each shipment should be determined from its actual 
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weight at a net cash rate of $7.605 per 100 pounds arrived at as 
explained under bill of lading N-434665. The settlement is re- 
opened and the amounts claimed, allowed by the settlement and 
charges due, appear to be as follows: 


Charges | Charges | Charges 
Bill of lading claimed allowed due 


N-434651 ; $596. 60 | $610. 82 | Underallowance 
N-434664 c 896. 60 608. 40 | Overallowance 
N-434665 5 838. 59 479. 12 | Overallowance 
N-434666 P 896. 60 570. 38 | Overallowance 
N-434667 ; 896. 60 532. 35 | Overallowance 
N-434668 ; 896. 60 532. 35 | Overallowance 
N-434669 ; 896. 60 631. 22 | Overallowance 


The amount of the net overallowance of $1,953.55 will be deducted 
from an amount otherwise due the carrier unless the same is promptly 
refunded. 


(A-22838) 
PAY—SUBMARINE DUTY—NAVAL OFFICERS 


Under the act of April 9, 1928, 45 Stat. 412, providing that “ officers of the Navy 
on duty on board a submarine of the Navy shall, while so serving, receive 
25 per centum additional of the pay of their rank and service as now pro- 
vided by law,” right to such additional pay does not accrue while the 
officer is absent from the vessel on leave. 


Comptroller General McCarl to the Secretary of the Navy, May 16, 1928: 

There has been received your letter of May 4, 1928, inclosing pro- 
posed change in section B of “ Pay Bill Instructions ” and establish- 
ing a section I of such instructions relating to additional compensa- 
tion for submarine and diving duty as provided in the act of April 9, 
1928, 45 Stat. 412, and requesting decision whether these instruc- 
tions, in so far as they involve disbursements, are in conformity with 
the law. 

The proposed instructions are as follows: 


Page B13, paragraph 4, strike out subparagraphs (e), (d), and (e), and 
change subparagraph (f) to (c). 
7. + s * + “ . 


Section I 
ADDITIONAL COMPENSATION FOR SUBMARINE DUTY AND DIVING DUTY 


1. The act of April 9, 1928, to provide additional pay for personnel of the 
United States Navy assigned to duty on submarines and to diving duty, 
provides: 

“That hereafter all officers of the Navy on duty on board a submarine of 
the Navy shall, while so serving, receive 25 per centum additional of the pay 
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for their rank and service as now provided by law; and an enlisted man of 
the United States Navy assigned to duty aboard a submarine of the Navy, or 
to the duty of diving, shall, in lieu of the additional pay now authorized, re- 
ceive pay, under such regulations as may be prescribed by the Secretary of the 
Navy, at the rate of not less than $5 per month, and not exceeding $30 per 
month, in addition to the pay and allowances of his rating and service: Pro- 
vided, That divers employed in actual salvage operations in depths of over 
ninety feet shall, in addition to the foregoing, receive the sum of $5 per hour 
for each hour or fraction thereof so employed.” 

This act repeals all prior laws providing extra pay for submarine duty and 
diving duty, and is effective April 9, 1928. 

2. Officers while on duty on board a submarine of the Navy are entitled to 
25 per centum of their base pay plus longevity. Submarine pay will be credited 
from the date an officer actually reports for-duty on board a submarine of the 
Navy and shall terminate on the date he is detached from duty on board a sub- 
marine as evidenced by indorsements on his orders. Initial credits of submarine 
pay in the case of officers will be substantiated by certified copy of an officer’s 
orders to submarine duty. Subsequent credits will bear reference to the month 
or quarter in which the orders are filed. An officer attached to a submarine is 
entitled to submarine pay during periods of authorized leave not in excess of 
statutory leave limit. 

8. Enlisted men assigned to duty aboard submarines shall receive pay, in 
addition to the pay and allowances of their rating and service, as follows: 

(a) Enlisted men regularly attached to submarines in commission based at 
shore submarine bases, as listed in the current Operating Force Plan of Chief 
of Naval Operations: - 


Unqualified men per month__ $5.00 
Qualified men do___. 20.00 
Chief petty officers and petty officers, first class, after one year from 
date of designation as “qualified for submarine torpedo-boat work” 
per month__ 25.00 


(b) Enlisted men regularly attached to submarines in commission, not based 
at shore submarine bases, as listed in the current Operating Force Plan of Chief 
of Naval Operations: 


Unqualified men per month. $10. 00 
Qualified men do_._.. 25.00 
Chief petty officers and petty officers, first class, after one year from 
date of designation as “qualified for submarine torpedo-boat work” 
per month_. 30.00 


(c) Enlisted men, assigned by the commanding officer submarine base, New 
London, Conn., to duty aboard a submarine for instruction, $5.00 per month. 

4. Enlisted men designated as divers shall receive pay in addition to the pay 
and allowances of their rating as follows: 

(a) Master divers, as long as designated as such, $20.00 per month; divers, 
1st class, as long as designated as such, $15.00 per month; divers, 2nd class, 
as long as designated as such, $10.00 per month. 

(b) In addition to the above, master divers and divers, first class, are 
entitled to pay as follows: 5 cents per foot of total depth for dives over 120 
feet but not to exceed $10.00 per month; plus $5.00 per hour for each hour or 
fraction thereof, while employed in diving in actual salvage operations in 
depths over 90 feet. 

It will be noted that the extra pay authorized for dives over 120 feet is 
limited to $10.00 a month. The additional $5.00 per hour or fraction thereof 
for diving in actual salvage operations in depths over 90 feet is not limited. 
For example, a master diver would be entitled to extra pay at the following 
rates for service performed as follows: 

June 1 to 30 
Pay as master diver (June) 
1 dive 125 feet (June 5) 
1 dive 130 feet (June 6) 


1 dive (salvage operation June 8, 120 feet, 1 hr. 20 min.)_-...._..____ 10. 00 
1 dive (salvage operation June 9, 120 feet, 1 hr. 25 min.) ..---_______ 10. 00 
1 dive (salvage operation June 11, 100 feet, 45 min.)_---_--_-_-________ 5. 00 


NE teen teats ocneeianatenninaiciinicenipaitbibtansesinniaimiisbeninetindeiine’ “sO 
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A master diver or diver, first-class, entitled to additional pay at the rate 
of $5.00 per hour or fraction thereof for a dive in actual salvage operations, 
is also entitled to extra pay for such dive (subject to limitation of $10.00 a 
i at the rate of 5 cents per foot for total depth if such dive exceeds 120 
eet. 

BRaeample 

July 1 to 31 
Pay as master diver (July) $20. 00 
1 dive (salvage operation July 2, 122 feet, 45 min.) .-....._________ 5. 00 
Plus 5¢ per foot for 122 feet $6. 10 6. 10 
1 dive (salvage operation July 8, 122 feet, 45 min.) ...._-_____ 5. 00 

Plus 5¢ per foot, 122 feet, limited to $3.90 because of 
monthly $10.00 limitation . 3. 90 


Total 10.00 40.00 


5. Enlisted men will be qualified for submarine duty in.accordance with 
article D-5308, Bureau of Navigation Manual. Enlisted men will be qualified 
for diving in accordance with article D-5322, Bureau of Navigation Manual. 
Credit will be made in the accounts of enlisted men for extra pay for subma- 
rine or diving duty, pursuant to commanding officer’s order issued on S. and A. 
Form 35-f. In the case of extra pay for submarine duty the commanding 
officer’s order will show date of qualification, rate of compensation, whether 
qualified or unqualified, whether or not based at shore submarine base. In 
the case of extra pay for diving duty the commanding officer’s order will show 
date of qualification, rate of compensation, and, in the case of additional pay 
allowed master divers and divers, first class, for dives over 120 feet, or dives 
in salvage operations, the total depth of each dive and whether or not diving 
was in connection with actual salvage operations, briefly describing them, and 
in the latter case the number of hours or fractions, theteof, so employed. 

6. Enlisted men are entitled to extra pay for submarine duty or diving duty 
while on authorized leave. 


The act provides that officers “on duty on board a submarine” 
shall receive such additional pay “while so serving.” This lan- 
guage is similar to the language used in the act of May 13, 1908, 
35 Stat. 128, providing that: “All officers on sea duty * * * 
shall while so serving receive 10 per centum additional of their 


’ 


salaries.” When an officer assigned to duty on board a vessel is 
absent therefrom on authorized leave he is not “serving” thereon. 
The act does not authorize additional pay while the officer is on 
leave and only constructively on duty on board the vessel. 18 
Comp. Dec. 340. Accordingly, the last sentence in paragraph 2 
of the proposed instructions should be changed to read as follows: 
“An officer attached to a submarine is not entitled to submarine pay 
while absent therefrom on leave.” 

Where payments are in connection with salvage operations a brief 
reference to id -\tify the particular operation should appear as, for 
example, S—j. For this reason the words in italic have been inserted 
in paragraph 5. 

Except as above indicated no objection is perceived at this time 
to the instructions. It is to be understood, however, that the act in 
question will be subject to such interpretation as may be required 
in its application to particular cases that may arise. 
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(A-22645) 
LEAVES OF ABSENCE—NAVY-YARD EMPLOYEES 


Where navy-yard employees are on furlough for the convenience of the Gov- 
ernment at the termination of their first service year and are subsequently 
discharged without being recalled from furlough, they are entitled to pay 
for absence on account of furlough or otherwise with permission during 
such year or subsequent to such year and within the second year, but 
prior to discharge, to the extent of and in lieu of leave with pay which 
accrued for actual service during the first service year under the pro- 
visions of the act of August 29, 1916, 39 Stat. 617, and which they otherwise 
would be entitled to take during the second service year. 


Comptroller General McCarl to the Secretary of the Navy, May 17, 1928: 

Reference is made to your letter of April 23, 1928, requesting 
decision as to whether certain Philadelphia Navy Yard employees 
may legally be paid for accrued leave of absence under the circum- 
stances set forth in an accompanying letter dated March 24, 1928, 
from the manager of the industrial department to the commandant 
of the navy yard, as follows: 


1. During the latter part of September, 1927, it was necessary to make a 
reduction in the yard force on account of lack of work. In view of the fact 
that it was contemplated that the services of all the employees who were about 
to be discharged would be required later for the work on the U. 8. 8. Oklahoma, 
they were placed on six months’ leave of absence on authority contained in 
references, in lieu of discharge. Between seven and eight hundred employees 
were placed in this status. 

2. During the month of December, 1927, the work load of the yard other than 
work on the Oklahoma was considerably increased due to urgent work on a 
number of ships, and all except forty-two (42) of those on leave of absence were 
recalled for this work. This was only a temporary condition, however, and 
early in January, 1928, the majority of those recalled were again placed on 
leave of absence, with the exception that their services would be required for 
work on the Oklahoma. 

3. At the present time there are four hundred and thirty-one (431) employees 
on leave of absence, and the six-month period for which authority was received 
in the case of the 42 men not recalled in December will terminate at the end 
of the current month. The present work load of the yard is insufficient to 
recall, at this time, any of these employees on leave of absence, and it is possible 
that the work on the Oklahoma will not require the recall of all of these 
employees at any stage of the modernization work. 

4. Of those on leave of absence approximately three hundred (300) were placed 
on leave of absence within one (1) to three (3) months of the completion of 
their first service year, and who would be in an immediate leave status should 
they be recalled to work... It is estimated that the amount of proportionate 
leave with pay thus accrued would be about $21,500.00 should the employees 
concerned be recalled to work. 

5. In view of the present lack of work in the yard and the poor prospects 
for their need in the near future for work on the Oklahoma, instructions are 
requested as to the disposition of the employees in this status; that is, whether 
their present period of leave of absence should be extended, made indefinite, or 
they be discharged. Unless advised to the contrary, at the conclusion of the six 
months’ furlough period, the workmen will be discharged. Instructions are 
also requested as to whether such discharged men shall be credited with such 
proportion of their annual leave as they may have earned by reason of their 
actual employment prior to their discharge. 


Leave with pay is provided for navy-yard employees in the act of 
August 29, 1916, 39 Stat. 617, as follows: 


* * * That each and every employee of the navy yards, gun factories, 
naval stations, and arsenals of the United States Governnient is hereby granted 
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thirty days’ leave of absence each year, without forfeiture of pay during such 
leave: Provided further, That it shall be lawful to allow pro rata leave only to 
those serving twelve consecutive months or more: And provided further, That 
in all cases the heads of divisions shall have discretion as to the time when the 
leave can best be allowed: And provided further, That not more than thirty 
days’ leave with pay shall be allowed any such employee in one year: Provided 
further, That this provision shall not be construed to deprive employees of any 
sick leave or legal holidays to which they may now be entitled under existing 
law. 


It is well settled that under the act quoted, the same as under the 
previous act of February 1, 1901, 31 Stat. 746, employees of navy 
yards, etc., are not entitled to take leave with pay during their first 
service year, but that upon completion of the first service year they 
become entitled to leave for service rendered during the first service 
year, to be taken during the second service year in addition to leave 
accruing during the second service year. See 16 Comp. Dec. 788; 18 
id. 414; 23 id. 193; 4 Comp. Gen. 322. This is based on the principle 
that the prohibition in the statute against allowing pro rata leave 
during the first 12 months of service was not intended to deprive 
employees of leave for such period, but was to prevent the granting 
of leave to transient or intermittent employees whose continuous 
service was less than a year. 23 Comp. Dec. 277, 279. 

It is also settled that the continuity of service during the first or 
subsequent service years is not broken by absences without pay on 
account of sickness or injuries not due to the employees’ own mis- 
conduct, or by furloughs or other absences without pay for the con- 
venience of the Government due to lack of work, etc., where the em- 
ployee is continued on the rolls and is not separated from the service, 
but later returns to work, even though the period of absence exceeds 
a full month. See 15 Comp. Dec. 5; 26 id. 763; 27 id. 100; 5 Comp. 
Gen. 404; A-5279, October 30, 1924. In such cases, the first service 
year terminates and the employee acquires a leave status one year 
from the date of entering the service but pro rata leave accrues for 
such year only for the time he actually rendered service, no leave 
being earned for the periods the employee was absent in a nonpay 
status. 6 Comp. Gen. 581. Presumably, these decisions are the basis 
for the statement in the submitted letter that if the employees in 
question should be recalled for active duty, they would immediately 
be in a leave status; i. e., entitled to leave with pay for leave accrued 
during their first service year. 

It has been held that the statute makes a grant of leave with pay, 
to the extent that it is made an executive duty to grant it, that the 
administrative discretion is limited to determining when it can best be 
allowed, and that employees should be granted the pro rata leave due 
them prior to separation from the service. See 23 Comp. Dec. 193, 
and decisions therein cited. However, the statute grants leave with 
pay and not pay for leave not taken and if leave due an employee is 
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not taken prior to separation from the service, he is not entitled to 
be granted leave as for a period after the date of his separation, or 
to be.paid for the leave due but not taken prior to such separation. 
20 Comp. Dec. 358 ; 23 id. 724; 1 Comp. Gen. 482. 

Since 1906 it has been recognized that employees for whom the 
right to leave with pay was provided in the leave acts of 1901 and 
1916, supra, who, prior to the time that the right to take such leave 
accrues, are absent with permission in a nonpay status due to sick- 
ness, furlough, or for their own convenience, may later substitute 
earned leave with pay for the leave without pay theretofore taken, 
so that pay may be allowed as for leave with pay for the days absent 
in a nonpay status, in lieu of taking the leave with pay which later 
accrues in the same service year, and, likewise, that leave which 
accrues for the first service year may be substituted for leave without 
pay in the first service year, instead of taking such leave in the second 
year. 12 Comp. Dec. 398; 13 id. 347; id. 684; 20 id. 358; 23 id. 136; 
id. 277; A-5279, October 30, 1924; A-8902, May 1, 1925. It is estab- 
lished, also, that where accrued leave is not taken and the employee 
has been absent on leave without pay for which such accrued leave 
could have been substituted, or absent sick, or by permission, in a 
nominal nonpay status when entitled to leave with pay, no admini- 
strative grant of leave with pay to cover such absence is necessary 
to entitle the employee to pay for such absence, the statute having 
granted the right to leave and the employee having been unavoidably 
absent or absent with permission. 15 Comp. Dec. 493; 26 id. 544; 
A-5279, October 30, 1924. In 15 Comp. Dec. 493 it was held that an 
employee, whose first service year terminated July 15, 1908, was en- 
titled to pay for 15 days’ accrued leave from July 16 to August 1, 
1908, at which time his resignation took effect, where he had been 
absent during that period as on leave without pay. In A-5279, 
October 30, 1924, it was held that an employee who was absent on 
furlough upon termination of his first service year, October 5, 1922, 
and who was discharged November 21, 1922, apparently without 
having been recalled from furlough, was entitled to pay for 232, 
days of absence taken without pay during his first service year, in 
lieu of accrued leave for such year not taken in the second service 
year. 

Accordingly, it must be held that the purpose of the statute, as 
it has long been construed, requiring the completion of the first 
service year by an employee before acquiring a leave status, is satis- 
fied where, for purposes pf the Government, he is being carried on 
furlough at the end of such year and does not thereafter refuse 
to return to work, and that the right to leave of absence with pay 
which accrues for service actually rendered during the first service 
year, is not required by the statute to be forfeited merely because 
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the employment is to be terminated without recalling the employee 
from furlough, where he has been absent with permission on fur- 
lough or otherwise in a nonpay status during either his first or 
second service years, for which days of absence the accrued leave 
with pay may be substituted. 

Therefore, you are advised that the employees here in question 
who have completed their first service year and who have been absent 
on leave without pay on account of furlough, or otherwise by per- 
mission, during such year or subsequent to such year and within the 
second year, legally may be paid for such absence to the extent 
of and in lieu of leave with pay which they otherwise would be 
entitled to take in the second service year on account of their actual 
service during the first year. 


(A-22003) 
PAY—RETIRED—LONGEVITY—ARMY OFFICER 


An officer of the Army retired May 2, 1922, for wounds received in battle 
after less than 11 years of service is entitled to increased longevity pay 
under the act of May 11, 1908, 35 Stat. 108, and the act of March 2, 1903, 
82 Stat. 932. 

An officer of the Army retired May 2, 1922, fer wounds received in battle 
after less than 11 years of service is not entitled to have his base or 
period pay under section 1 of the act of June 10, 1922, 42 Stat. 625, the 
act of March 2, 1903, 32 Stat. 932, and the act of May 8, 1926, 44 Stat. 
417, computed on the basis of time on the retired list, such increase in 
base or period pay being a promotion. 

The longevity pay that may accrue to an officer of the Army after retirement 
when retired on account of wounds received in battle pursuant to the 
act of March 2, 1903, 32 Stat. 932, is solely the percentage increase of 
pay on base pay, and does not include any other pay even though such 
other pay may be in part dependent upon length of service. 

The act of March 2, 1903, 32 Stat. 932, providing that officers of the Army 
retired on account of wounds received in battle shall continue to be 
credited with increases of longevity pay for time on the retired list is 
repealed by the first sentence of the eleventh paragraph of section 1 of 
the act of June 10, 1922, 42 Stat. 625, as to officers appointed on and 
after July 1, 1922, but is not repealed so far as officers in the service on 
June 30, 1922, may come within its terms. 


Decision by Comptroller General McCarl, May 19, 1928: 

Maj. John S. Jadwin, United States Army (retired), has requested 
review of settlement, claim No. 0180211, December 5, 1927, by which 
was disallowed his claim under the act of March 2, 1903, 32 Stat. 
932, for increased retired pay based upon longevity since retirement 
because of having been retired for wounds received in battle. 

The officer’s claim was for longevity as authorized by the act of 
May 11, 1908, 35 Stat. 108. The Army Register for 1928 shows the 
officer had service as a private, corporal, sergeant, quartermaster 
sergeant, and first sergeant, Troop C, Fourteenth Cavalry, and Troop 
C, Sixteenth Cavalry, November 25, 1911, to December 2, 1916; sec- 
ond and first lieutenant of Cavalry, December 3, 1916; captain, tem- 
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porary, August 5, 1917; captain, October 4, 1917; and that pusuant 
to the act of October 1, 1890, 26 Stat. 562, he was retired with the 
rank of major May 2, 1922, with a marginal note that he was retired 
for “disability from wounds received in battle.” The act of 1890, 
last cited, provides for the examination for promotion of officers of 
the Army below the rank of major, with a proviso— 


* * * ‘That should the officer fail in his physical examination and be 


found incapacitated for service by reason of physical disability contracted in 
line of duty he shall be retired with the rank to which his seniority entitled 
him to be promoted; * * * 


The officer being a captain and having been found physically inca- 
pacitated by reason of disability contracted in the line of duty, he 
was placed on the retired list in the grade of major. On retirement 
he had 10 years, 5 months, and 8 days service, and on November 24, 
1926, his total service, including active service and time on the re- 
tired list, was 15 years. He claimed retired pay based on the pay 
of a major under the act of May 11, 1908, 35 Stat. 108, increased by 
30 per cent, or three-fourths of $3,900, $2,925 per annum. The 
claim was disallowed in the claims settlement on the view that the 
act of March 2, 1903, 32 Stat. 932, had been repealed and that the 
officer not being entitled under the act of June 10, 1922, 42 Stat. 625, 
as extended to officers on the retired list June 30, 1922, by the act 


of May 8, 1926, 44 Stat. 417, to a greater rate of pay than he had 
theretofore received, was not entitled to increased retired pay. 

The view that the act of 1903 was repealed is suggested by reason 
of the omission of that provision from “the Code of the Laws of the 
United States of America” adopted under the authority of Con- 
gress by Public Act No. 440, June 30, 1926. That act provides by 
section 2: 


In all courts, tribunals, and public offices of the United States, at home or 
abroad, of the District of Columbia, and of each State, Territory, or insular 
possession of the United States— 

(a) The matter set forth in the code, evidenced as hereinafter in this sec- 
tion provided, shall establish prima facie the laws of the United States, general 
and permanent in their nature, in force on the 7th day of December, 1925; but 
nothing in this act shall be construed as repealing or amending any such law, 
or as enacting as new law any matter contained in the code. In case of any 
inconsistency arising through omission or otherwise between the provisions of 
any section of this code and the corresponding portion of legislation heretofore 
enacted effect shall be given for all purposes whatsoever to such enactments. 


If there were then any real question of the code being the law 
instead of the particular statutes as they appear in the Statutes at 
Large and in the Revised Statutes of the United States of 1874, as 
amended, the failure to include the 1903 provision in the code would 
properly be considered as an inadvertent omission, the code requir- 
ing that effect shall be given to the omitted provision for all purposes 
whatsoever. 

Certain provisions of sections 24 to 24e, inclusive, of the national 
defense act, as amended by the act of June 4, 1920, 41 Stat. 771, e¢ 
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seq., have probably had the effect of repealing certain provisions for 
the retirement of officers of the Army. The sections primarily deal 
with the appointment and separation of officers either from the Army 
or from the active list. By section 24b a basis for retirement pay for 
officers retired because of having been placed in class B is set up 
differently from that formerly in effect. There is language in that 
section that is sufficiently inclusive to permit an interpretation that 
all officers of the Army who should not be retained in the service 
should be placed in class B and that if finally so classified they 
shall be separated from the active list under the terms of that 
section. 

While the act of 1890 was limited in its requirements as to examina- 
tion and promotion to officers below the grade of major, section 24 of 
the act of June 3, 1916, 39 Stat. 183, provided: 


+ * * 


That the provisions of existing laws requiring examinations to 
determine fitness for promotion of officers of the Army are hereby extended to 
include promotions to all grades below that of brigadier general * * * 


The act of 1890 clearly indicated that a physical examination as 
well as a professional examination was contemplated and this was 
the contemporaneous and continued interpretation. 

By section 24c of the national defense act, as amended, it was 


provided : 


On and after July 1, 1920, vacancies in grades below that of brigadier general 
shall be filled by the promotion of officers in the order in which they stand on 
the promotion list, without regard to the branches in which they are commis- 
sioned. Existing laws providing for the examination of officers for promotion 
are hereby repealed, except those relating to physical examination, which shall 
continue to be required for promotion to all grades below that of brigadier 
general, * * * 


There is a provision in section 24, as amended by the act of June 4, 
1920, providing a different basis of retired pay for emergency officers 
appointed to the Regular Army under the provisions of that act who 
were more than 45 years of age when appointed and which was con- 
strued by this office as applicable to such officers whether retired for 
age or other cause or for physical disability. That section in so far 
as it relates to the “45-year-old ” officers was amended by the act of 
May 19, 1926, 44 Stat. 564, by adding a proviso— 

* * * That any officer so appointed, who has been or may hereafter be re- 
tired in accordance with law on account of physical disability incident to the 


service, shall receive, from the date of such retirement, retired pay at the rate 
of 75 per centum of his active pay at the time of such retirement. 


It would appear that the act of 1890, as amended by the act of 1916, 
so far as it requires a physical examination for officers of the Army 
on promotion, as well as the provision that if officers below the grade 
of major on such examination are found disqualified for promotion 
on examination by reason of physical disability contracted in line of 
duty, they shall be retired with the rank to which their seniority 

6752°—28——47 
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entitled them to be promoted, was not repealed by the provisions of 
section 24 to 24e of the national defense act, as amended; nor do 
these provisions seem to be inconsistent with the provision granting 
to officers retired for wounds received in battle the right to count 
time on the retired list for increase of longevity pay. 

By the act of June 10, 1922, 42 Stat. 625, a new pay scale was 
adopted for officers of the Army. Pay periods were provided for 
officers from second lieutenant to colonel, inclusive, and by the tenth 
and eleventh paragraphs of section 1, and the first sentence of section 
17 of the act it was provided: 


Every officer paid under the provisions of this section shall receive an in- 
crease of 5 per centum of the base pay of his period for each three years of 
service up to thirty years: * * * Nothing contained in the first sentence 
of section 17 or in any other section of this act shall authorize an increase in 
the pay of officers or warrant officers on the retired list on June 30, 1922. 

For officers appointed on and after July 1, 1922, no service shall be counted 
for purposes of pay except active commissioned service under a Federal appoint- 
ment and commissioned service in the National Guard when called out by order 
of the President. For officers in the service on June 30, 1922, there shall be 
included in the computation all service which is now counted in computing 
longevity pay, and service as a contract surgeon serving full time; and also 75 
per centum of all other periods of time during which they have held commissions 
as officers of the Organized Militia between January 21, 1903, and July 1, 1916, 
or of the National Guard, the Naval Militia, or the National Naval Volunteers 
since June 3, 1916, and service as a contract surgeon serving full time, shall be 
included in the computation. 

* * ” os a * ¥ 

Sec. 17. That on and after July 1, 1922, retired officers and warrant officers 
shall have their retired pay, or equivalent pay, computed as now authorized by 
law on the basis of pay provided in this act: * * 


The view that the act of 1903 is repealed is apparently based on 
the first sentence of the eleventh paragraph of section 1 of this act. 
The service to be counted by officers appointed on and after July 1, 
1922, is specifically limited to active commissioned service—an officer's 
retirement relieves him from active commissioned service. The cited 
provision relates only to officers appointed on and after July 1, 1922. 
The second sentence of the eleventh paragraph sets up a different rule 
as to officers then in the service—all service then counted in comput- 
ing longevity pay is required to be included; and officers on the retired 
list June 30, 1922, were “ in the service.” The laws as to service which 
may be counted for pay inconsistent with, and therefore repealed by, 
the first sentence of the eleventh paragraph, are nevertheless still 
effective as to officers in the service June 30, 1922. By the last 
sentence of the tenth paragraph, quoted above, however, no provisions 
in the act were applicable to officers on the retired list June 30, 1922, 
which thus includes claimant, and his claim is asserted under the pro- 
visions of the act of May 8, 1926, 44 Stat. 417, which provides: 

That hereafter the retired pay of the officers and warrant officers of the 
Army, Navy, Marine Corps, Coast Guard, Coast and Geodetic Survey, and 
Public Health Service, who were retired on or before June 30, 1922, shall 


not be less than that provided for the officers and warrant officers of these 
services of equal rank and length of service retired subsequent to that date: 
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Provided, That nothing in this act shall operate to reduce the pay of any officer 
or warrant officer now on the retired list. 

Sec. 2. That all acts or parts of acts inconsistent with this act are hereby 
repealed. 


So far as these various acts are concerned they leave the officer 
retired on or prior to June 30, 1922, entitled to retired pay computed 
under the laws in effect prior to July 1, 1922, but under the act of 
May 8, 1926, if the pay of an officer of the same rank and length of 
service retired after June 30, 1922, is greater under the act of June 10, 
1922, the officer retired prior to July 1, 1922, is to be paid such greater 
rate—because the requirement of the act of 1926 is that such officer’s 
retired pay shall not be less than that of an equal officer retired 
subsequent to June 30, 1922. 

The settlement was in error so far as it denied claimant, an officer 
retired prior to June 30, 1922, because of wounds received in battle, 
increased longevity pay under the act of May 11, 1908, based on 
his active service and time on the retired list. 

However, the officer in his request for review claims pay under 
the act of June 10, 1922, and the act of 1903, which on the basis 
of his calculations to include time on the retired list to advance 
his period or base pay, although now less .than the amount he is 
entitled to under the act of 1908, will ultimately operate to much 
greater benefit to him, and his contention for pay under the act of 
1922 is energetically stressed. That is, not only does he ask for 
the 5 per cent increase inclusive of the time on the retired list 
for each three years but argues that he is entitled to period or 
base pay counting time on the retired list for the purpose of de- 
termining his period pay and by this method he should be paid 
base pay as a major of over 14 but less than 23 years’ service with 
longevity increase of 15 years from and after November 25, 1926. 
Under the precise terms of the act of May 8, 1926, he is only en- 
titled thereto if an officer retired on or after July 1, 1922, with 
the same rank and length of service and retired for the same cause 
would be entitled to these, and that question will be considered. 

The act of March 2, 1903, 32 Stat. 932, provides: 

* * * hereafter, except in case of officers retired on account of wounds 
received in battle, no officer now on the retired list shall be allowed or paid 
any further increase of longevity pay, and officers hereafter retired, except as 
herein provided, shall not be allowed or paid any further increase of longevity 
pay above that which had accrued at date of their retirement. 

Section 1 of the act of June 10, 1922, prescribed pay periods and 
fixes “ the base pay for each,” the first being $1,500, the second $2,000, 
the third $2,400, the fourth $3,000, the fifth $3,500, and the sixth 
$4,000. Except as to the first period, these rates are identical with 
the rates fixed by the act of May 11, 1908, the second period being 
the same as for a first lieutenant, the third that of captain, the fourth 
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that of major, the fifth that of lieutenant colonel, and the sixth that 
of colonel. 

Longevity pay, or “fogey” pay, as the longevity pay is called 
(United States v. Noce, 268 U. S. 613, 618), seems first to have been 
established by section 15 of the act of July 5, 1838, 5 Stat. 258, in 
the form of increased numbers of rations, the provision being: 


That every commissioned officer of the line or staff exclusive of general 
officers shall be entitled to receive one additional ration per diem for every five 
years he may have served or shall serve in the Army of the United 
States: * * *¢ 

The Court of Claims in the case of Sherburne v. United States, 
16 Ct. Cls. 491, 497, gives an example of the pay of an officer of the 
Army prior to 1870 in the following language : 

Thus, a captain of Cavalry formerly received $70 per month, which was his 
pay, and was fixed, direct, and certain. He also received $10 a month if in 
the actual command of his company. He also was entitled to commutation for 
the forage of two horses if he actually had them in service. He also was en- 
titled to rations for himself and servants, and to longevity rations after certain 
prolonged periods of service; to fuel, to quarters, to transportation, to mileage, 
and to stationery. These were allowances. Some of them, considered as com- 
pensation, were indirect and some contingent, but in all instances they were 
something given for service or as reimbursement. 

By section 24 of the act of July 15, 1870, 16 Stat. 320, rates of pay 
were prescribed for officers of each grade of the Army in lieu of and 
substantially equivalent to the pay and the numerous allowances 
theretofore provided, and established in connection with the various 
rates of pay therein provided the equivalent of the longevity rations 
theretofore authorized, in the following language: 

* * * and there shall be allowed and paid to each and every commissioned 
officer below the rank of brigadier general, including chaplains and others 
having assimilated rank or pay, ten per centum of their current yearly pay for 
each and every term of five years of service: Provided, That the total amount 
of such increase for length of service shall in no case exceed forty per centum 
on the yearly pay of his grade as established by this act: And provided further, 
That the pay of a colonel shall in no case exceed four thousand five hundred 
dollars per annum, nor the pay of a lieutenant colonel four thousand dollars 
per annum, and these sums shall be in full of all commutation of quarters, 
fuel, forage, servants’ wages and clothing, longevity rations, and all allowances 
of every name and nature whatever, and shall be paid monthly by the pay- 
master; * * © 

The foregoing provisions of the act of 1870 were carried into the 
Revised Statutes as sections 1262, 1263, 1267, 1268, and 1269. These 
provisions for longevity rations or longevity pay (so denominated by 
statute) were construed by the War Department and the accounting 
officers as authorizing counting for such longevity rations or longevity 
pay only active commissioned service in the Regular Army, and that 
an officer after retirement was entitled to no further increase of 
longevity rations or pay. The act of August 3, 1861, 12 Stat. 287, 
had provided by section 15 for the retirement of officers of the Army 
and Marine Corps after 40 years’ service “with the pay and emolu- 


ments allowed by this act,” and section 16 provided for the retire- 
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ment of officers of the Army and Marine Corps for physical disability 
with “the pay proper of the highest rank held by him at the time of 
retirement, whether by staff or regimental commission, and four 
rations per day, and without any other pay, emolument, or allow- 
ances.” The act of 1870 having provided for a fixed pay with lon- 
gevity increase thereon, for officers on the active list, contained a 
provision which made the pay of retired officers uniform (except as 
to the General of the Army) by providing that “ officers retired from 
active service shall receive 75 per centum of the pay of the rank upon 
which they are retired,” and this was carried into the Revised Stat- 
utes as section 1274. 

In the case of United States v. Tyler, 105 U. S. 244, contrary to 
the contemporaneous and long-continued construction and practice 
under sections 1262 and 1274 of the Revised Statutes and the stat- 
utes in pari materia preceding them, the Supreme Court held that a 
retired officer (who happened to have been retired on account of 
wounds received in battle, but no special consideration was accorded 
him because of that fact either by the law or in the opinion of the 
court) was entitled (1) to count for longevity increase of pay the 
time on the retired list, and (2) that the words “current yearly pay” 
used in section 1262, Revised Statutes, required that longevity in- 
crease should be computed on the “original salary of the rank and 
any additions of 10 per cent previously earned for periods of five 
years.” The Tyler case was decided in 1881 and was followed by the 
act of June 30, 1882, 22 Stat. 118, which provided that on and after 
July 1, 1882, the 10 per cent increase of pay allowed by section 1262, 
Revised Statutes, should be computed on the yearly pay of the grade 
as fixed by the sections 1261 and 1274 of the Revised Statutes. This 
act was passed for the express purpose of commanding a method 
of computation which would render inapplicable the construction 
adopted in the 7yler case. Plummer v. United States, 224 U. S. 137, 
144. So also the act of 1903, on which the claim here considered is 
based, was passed to overcome the other aspect of the 7'yler case, 
but officers retired on account of wounds received in battle were 
specifically excepted from its terms. In that act it is specifically 
provided that no further increase of longevity pay shall be allowed 
or paid. By the act of May 11, 1908, 35 Stat. 108, new rates of base 
pay were established for officers of the Army to which the 10 per cent 
increase fixed by section 1262 for each five years of service applied, 
but section 1267 was modified by a proviso in the act raising the 
limit of pay of colonels, lieutenant colonels, and majors to $5,000, 
$4,500, and $4,000, respectively. The rates of permanent pay fixed in 
the act of 1908 continued in effect until the act of June 10, 1922, 
which, while adopting (except as to second lieutenants) the rates of 
base pay established by the act of 1908, provided for officers of the 
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same rank but with different lengths of service, different rates of 
base pay, establishing in all grades two or more rates of pay for 
officers of each grade or rank. Thus, for the grade of major, the 
grade of claimant herein, three rates of pay are provided as follows: 


The pay of the fifth period shall be paid * * * to majors ot the Army 
* * * who have completed twenty-three years’ service, * 

The pay of the fourth period shall be paid * * * to majors of the Army 
* * * who have completed fourteen years’ service, * * 

The pay of the third period shall be paid to majors of the Army, * 
who are not entitled to the pay of the fourth, fifth, or sixth period, * * *. 


By the tenth paragraph of section 1 of the act, the longevity pay, 
known in the Army since 1838, was continued but at a different rate 
and with a greater maximum increase than established in the 1870 
act. Thus 5 per cent increase for each three years of service, not ex- 
ceeding 50 per cent, was authorized in lieu of the 10 per cent increase 
for each five years of service, not exceeding 40 per cent, theretofore 
authorized. 

The 1903 act refers to a specific portion of the pay of an officer 
known as “longevity pay,” since 1870 the percentage increase on the 
base pay fixed by law, the “fogey” pay considered by the Supreme 
Court in the Voce case and the 7'yler case, supra. The Congress was 
not then considering all pay that might accrue by reason of length 
of service but_the specific pay, known and referred to as “longevity 
pay ” both colloquially and in the statutes, which the Supreme Court 
had held in the 7yler case continued to accrue to an officer after his 
retirement and which by that act it was directed, eo nomine, should 
not accrue to an officer after retirement except where retired on ac- 
count of wounds received in battle. That statute goes no further 
than to authorize the counting of 5 per cent for each three years serv- 
ice or time on the retired list, not exceeding 50 per cent, if the officer 
was in the service June 30, 1922, and retired subsequent to that date 
on account of wounds received in battle. It does not authorize the 
counting of time on the retired list for any and all purposes of 
length of service in connection with pay. 

But it is argued that length of service for period or base pay is no 
different in character from length of service for the percentage in- 
crease of pay, that the term “longevity pay” means generally pay 
dependent upon length of service. This office has uniformly held 
that the advancement from one pay period to another is a promotion 
within the meaning of that portion of section 17 of the act of June 
10, 1922, which provides: 


Active duty performed after June 30, 1922, by an officer on the retired list 
or its equivalent shall not entitle such officer to promotion * * 


This claim challenges the soundness of those dettaionn, the con- 
tention being, advancement from one pay period to another is not a 
promotion, the officer’s rank not being changed, but an increase of 
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pay for length of service; that an officer retired after June 30, 1922, 
on account of wounds received in battle would be entitled, under the 
act of 19038, to count time on the retired list for base pay purposes 
under that act, and that claimant herein, under the act of May 8, 
1926, is entitled to have his pay computed on the same basis. 

It is to be noted, first, that section 1 of the act of June 10, 1922, 
especially in view of the last sentence of the tenth paragraph thereof, 
clearly indicates that the legislation was addressed to officers on the 
active list, that it was fixing pay of officers on the active list with 
relation to their active service, and in view of the first sentence of 
section 17 the provisions of section 1 are inapplicable to retired officers 
except as the law has otherwise specifically directed those provisions 
shall apply to retired officers, as is done in section 17 and in the act 
of May 8, 1926. Among the reasons for the conclusion reached by 
this office may be stated the following: 

One of the objects of the joint pay act of June 10, 1922, which is 
applicable to the Army, the Navy, the Marine Corps, the Coast 
Guard, the commissioned officers of the Coast and Geodetic Survey, 
and the commissioned officers of the Public Health Service, and 
which was stressed by the committee members having the matter in 
charge and by the representatives of the services before the com- 
mittee—was to secure equality of pay in the various services. In 
the hearings on H. R. 10972, before a special committee of the 
House of Representatives, Sixty-seventh Congress, second session, 
is published an explanation of the various sections of the bill pre- 
pared by the services concerned at the request of Mr. McKenzie, the 
chairman of the House special committee having the matter in charge 
(p. 2 of the hearings). 

The comments and explanations of the bill (p. 13) contain the 
following: 

DESIRABILITY OF A PARITY OF PAY 


The third requirement, that of establishing a parity of pay for all services, 
requires little comment. Where discrepancies have existed in the pay rates 
fixed for the various services it has naturally been the practice of the less 
favored service to seek the advantages extended in any particular way to the 
more favored, while retaining its own particular points of advantage. The 
result has been a constantly growing structure of piecework legislation, growing 
more and more complex and costly. Establishing a parity in a single bill not 
only greatly reduces the number of statutes now affecting the pay of the serv- 
ices, but removes for all time the causes which have in the past produced this 
complexity of laws. 


On page 14 of the hearings are stated the purposes of the bill, and, 
among others, the following: 

“(e) It provides a parity of pay in all of the services.” 

The pay of officers of the Coast Guard and the Coast and Geodetic 
Survey is based on the pay of officers of the Navy by section 11 of 
the act of May 18, 1920, 41 Stat. 603. The act of August 5, 1882, 











744 DECISIONS OF THE COMPTROLLER GENERAL 





22 Stat. 286, applicable to officers of the Navy and therefore also 
applicable to officers of the Coast Guard and Coast and Geodetic 
Survey, provides: 

* * * Hereafter there shall be no promotion or increase of pay in the 


retired list of the Navy but the rank and pay of officers on the retired list 
shall be the same that they are when such officers shall be retired. * * * 


Of course it is suggested that the basis for advancement of officers 
of the Army is the act of 1903, but granted that that act does create 
some disparity, the argument advanced in connection with this claim 
would result in greatly increasing that disparity under an act one 
of the purposes of which was to secure parity of pay for identical 
service. 

In the same hearings, page 13, a necessary character of a proper 
pay schedule was described as: 


A provision that will protect the Government in case of abnormally rapid 
promotion and protect the individual in case of abnormally slow promotion. 


On page 17 are given illustrations of the effect of the bill on iso- 
lated cases of pay where promotion was unusually rapid and also 
where promotion was abnormally slow, and on page 21 is was stated: 

While the six grades of officers will habitually receive the pay of the cor- 
responding six pay periods, the fact remains that abnormal conditions some- 
times exist (as, for instance, the rapid promotion in the Army during the past 
two years), and it was realized that some sliding scale should be created that 
would protect the interest of the Government in case of abnormally rapid 
promotion and that would at the same time protect the interest of the in- 
dividual in case of abnormal stagnation in promotion. This was accomplished 
by providing that an officer, who was promoted to a higher grade in less time 
than the average number of years for that grade would continue to receive 
the pay of the lower period until he had served the average number of years, 
and by providing also that an officer who, for any cause, was not promoted 
to a higher grade after a fixed number of years would receive the pay of the 
next higher grade. This sliding scale operates to give the officer who has not 
been promoted the pay of one additional period only, thus preventing a second 
lieutenant from receiving the maximum pay simply because he has served the 
number of years normally necessary to obtain promotion to the highest grade. 

The act itself and the disclosed purpose of the bill, when under 
consideration, indicate clearly the advancement from one base pay 
to another was to be in lieu of or a substitute for promotion in 
rank under the pay scale theretofore in existence. It was recog- 
nized—see page 16 of the hearings—that the proper organization of 
the Army required officers of the various grades, that promotion to 
these grades at different times would be normal, would be slow, or 
would be accelerated, and the purpose of the bill was to provide a 
pay for each grade corresponding to the base rates fixed in the act 
of 1908 for the normal flow of promotion; also, to provide an in- 
creased pay for officers abnormally delayed in promotion, and a de- 
layed increase of the full pay of the grade for officers whose promo- 
tion was unduly accelerated by an expansion of the Army or for 
other causes. Obviously a regiment could not have 2 colonels, or 


3 lieutenant colonels, or 14 majors; but it could have 1 colonel with 
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the pay of that grade and 1 lieutenant colonel drawing the pay of 
the sixth period (pay of a colonel) and it could have 2 majors draw- 
ing the pay of lieutenant colonels (pay of the fifth period) and 12 
captains drawing the pay of majors (pay of the fourth period) 
without being top heavy in officers of high rank. The act, there- 
fore, does provide a promotion—a promotion in pay but without 
change of grade, but it is a promotion nevertheless, and the pro- 
visions of section 17 direct that retired officers shall not be promoted 
for active duty performed after retirement, thus repealing the laws 
theretofore providing for such promotion. See section 24 of the 
act of June 3, 1916, 39 Stat. 183, act of July 9, 1918; 40 Stat. 890, 
and section 127-a, national defense act, 41 Stat. 786. No promotion 
prior to the act of June 10, 1922, was authorized for retired officers 
except for active duty performed after retirement, and that only for 
the approximately six years intervening between June 3, 1916, and 
June 30, 1922. 

Officers on retirement are required to be withdrawn from command 
and from the line of promotion (sec. 1255, Revised Statutes) ; section 
1257 of the Revised Statutes provides that when an officer in the line 
of promotion is retired the next officer in rarik shall be promoted to 
his place and section 1259, Revised Statutes, provides: 

Retired officers of the Army may be assigned to duty at the Soldiers’ Home, 
upon & selection by the commissioners of that institution, approved by the Sec- 
retary of War; and a retired officer shall not be assignable to any other duty: 


[Provided, That they receive from the Government only the pay and emolu- 
ments allowed by law to retired officers. ] 


The advancement from one base pay period to another although 
dependent upon length of service, is in fact a promotion, and, as 
shown by the quotations from the hearings, and the reports of the 
committees having the matter in charge, the law was intended to 
operate as a promotion without change in grade. Any officer in the 
service June 30, 1922, and retired subsequent to that date on account 
of wounds received in battle would not be entitled under the act of 
1903 to count for purposes of base pay, time on the retired list and 
the claimant is not, therefore, entitled to be credited for base pay 
under the act of June 10, 1922, and the act of May 8, 1926, with time 
on the retired list. Under the act of June 10, 1922, he is a major 
with less than 14 years’ service and if paid under that act, would be 
entitled only to pay of the third period and longevity increase 
thereon. 

The settlement will be modified and allowance made for longevity 
increase of pay under the act of May 11, 1908, from and after 
November 25, 1926, to June 30, 1927. Claimant’s pay subsequent to 
the latter date may be readjusted on the basis indicated herein from 
and after July 1, 1927, by the Army finance officer on whose rolls 
his retired pay is paid. 
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(A-22236) 
PAY—PERIODS—CHIEF WARRANT OFFICER OF THE NAVY 


A chief warrant officer in the Navy with creditable record who was temporarily 
appointed a boatswain from an enlisted status with date of warrant July 
20, 1918, and was commissioned a chief boatswain from July 20, 1924, which 
warrant and commission he accepted and for which he executed the pre- 
scribed oaths on August 17, 1918, and May 23, 1925, respectively, in the 
computation of the “six years’” and “12 years’ commissioned service” 
prescribed in section 1 of the act of June 10, 1922, 42 Stat. 625, to entitle 
to pay of the second and third pay periods, may include service (actual 
and constructive) from August 1, 1919, to December 28, 1921, inclusive, 
under a temporary appointment as chief boatswain which he accepted 
October 15, 1919, and may also include service (actual and constructive) 
as a chief warrant officer from July 20, 1924, provided he was otherwise 
qualified to be, and in fact was, advanced pursuant to law on August 1, 
1919, and July 20, 1924, respectively. Decision of April 2, 1928, A—21778, 
overruled. 

A warrant or commissioned officer of the regular Navy, on an original ap- 
pointment therein, unless there is an express statutory provision to the 
contrary, is not entitled to credit for any time prior to the date of ac- 
ceptance of the warrant and commission in computing “service” for pur- 
poses of pay, length of service for promotion, etc. 


Decision by Comptroller General McCarl, May 22, 1928: 


Lieut. G. W. Masterton (SC), United States Navy, presented on 
March 24, 1928, an application for decision as follows: 

Chief Boatswain George L. Kennedy, U. 8S. N., has presented to me a certifi- 
eate of creditable record after six years’ service, which states that he is 
entitled to increase in pay therefor from 20 February, 1928. 

In accordance with General Regulation No. 50 of the General. Accounting 
Office, information is requested as to whether I am authorized to credit this 
increase from date specified in the certificate, inasmuch as the record of service 


for this officer as shown in the Navy Register would make this increase from 
5 May, 1928. 


In view of the experience in the case of Chief Carpenter Clifford J. Lish- 
man, U. 8S. N., no credit will be made in the case of Chief Boatswain Kennedy 
until it is determined by your office on what date increase becomes effective. 


The question presented by Lieutenant Masterton for decision 
arises under the provisions relating to the pay of chief warrant 
officers contained in the act of August 29, 1916, 39 Stat. 577, and 
section 1 of the act of June 10, 1922, 42 Stat. 625, and the application 
thereof made in the cited decision of this office in the case of Chief 
Carpenter Clifford J. Lishman, United States Navy, 7 Comp. 
Gen. 36. 

The Bureau of Navigation, Navy Department, under date of April 
13, 1928, reported that Chief Boatswain Kennedy had service in the 
United States Navy as follows: 


ENLISTED SERVICE 


Enlisted 16 Apr., 1903, discharged 20 Apr., 1907. 

Enlisted 26 June, 1907, discharged 25 June, 1911. 

Enlisted 26 June, 1911, discharged 11 May, 1915. 

Enlisted 13 May, 1915, accepted appointment as boatswain (Aviation), (T) 17 
August, 1918. 
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OFFICER SERVICE 


1918, Aug. 13. Tempo. appointed boatswain (Aviation) from 20 July, 1918. 
ug. 17. Accepted appointment and executed oath of office. 
1919, Oct. 11. Temporarily appointed a chief boatswain to rank with but after 
ensign, from 1 Aug., 1919. 
Accepted appointment and executed oath of office as chief 
boatswain (T). 
1921, Dec. 29. seceeeee and executed oath of office as boatswain from 5 Aug., 


Oct. 15. 


1922, Jan. 4. Appointed boatswain from 5 Aug., 1920. (Conf. Disp.). 
1925, May 8. Commissioned as interim chief boatswain from 20 July, 1924. 
May 23. a and executed oath as chief boatswain from 20 
uly, , 


1926, Feb. 1. Commissioned regular (chief boatswain) from 20 July, 1924. 

1928, Mar. 10. Record creditable within meaning of provision in act of 10 June, 
1922, after six years’ commissioned service. Entitled to pay 
of second pay period from 20 February, 1928. 

From this record it is not clear there had been an appointment as 
boatswain (permanent) for Kennedy to accept on December 29, 1921, 
before his temporary appointment as chief boatswain was due to 
terminate by operation of law on December 31, 1921 (act June 4, 
1920, sec. 2, 41 Stat. 834), but the vouchers which are on file in this 
office sufficiently establish the regularity of the appointment for. pur- 
poses of this consideration. The fixing of August 5, 1920, as date of 
appointment and as establishing the officer’s lineal position, is indi- 
cated by the Navy Register of 1922, to have been pursuant to the 
provisions of sections 3, 4, and 5 of the act of June 4, 1920, 41 Stat. 
834, 836. 

The appointment of Kennedy as chief boatswain to date from July 
20, 1924, apparently was pursuant to section 12 of the act of March 3, 
1899, 30 Stat. 1007, as amended by the act of April 27, 1904, 33 Stat. 
346, that warrant officers, upon the passage of the prescribed exami- 
nation, should be eligible for commissions as chief warrant officers 
“six years from date of warrant,” the date of his temporary warrant 
as boatswain being July 20, 1918; July 20, 1924, therefore, has been 
accepted as the correct date of his commission as a chief warrant 
officer. 

The provisions of the cited act of August 29, 1916, 39 Stat. 578, 
are as follows: 

Hereafter chief boatswains, chief gunners, chief machinists, chief carpenters, 
chief sailmakers, chief pharmacists, and chief pay clerks, on the active list with 
creditable records, shall, after six years from date of commission, receive the 
pay and allowances that are now or may hereafter be allowed a lieutenant 
(junior grade), United States Navy: Provided, That chief boatswains, chief 
gunners, chief machinists, chief carpenters, chief sailmakers, chief pharmacists, 
and chief pay clerks, on the active list with creditable records, shall, after 


twelve years from date of commission, receive the pay and allowances that are 
now or may hereafter be allowed a lieutenant, United States Navy. 


The provisions of séction 1 of the 1922 act cited are as follows: 


* * * Qommissioned warrant officers on the active list with creditable 
records shall, after six years’ commissioned service, receive the pay of the 
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second period, and, after twelve years’ commissioned service, receive the pay of 
the third period: * * * 


The effect of this proviso in the 1922 statute obviously is a repeal 
of the cited proviso in the 1916 statute, not only because it occupies 
the entire field covered by the earlier statute but because of the 
express repealing clause contained in section 22 of the 1922 statute, 
25 R. C. L. 915, 916, section 167; Smith v. United States, 50 Ct. Cls. 
244,249. This effect is explained at page 108 of the hearings before 
the House Committee on Readjustment of Service Pay, Sixty-seventh 
Congress, second session, as follows: 

The first paragraph of the act of August 29, 1916, will be amended by section 1 
of the proposed bill, which provides that commissioned warrant officers on the 
active list after six years’ service from date of commission shall receive the pay 
of the second period and after 12 years from date of commission the pay of 
the third period. The first paragraph of act of August 29, 1916, provides that 
chief warrant officers shall receive the pay and allowances of a lieutenant 
(junior grade) after six years from date of commission and the pay and allow- 
ances of a lieutenant after 12 years from date of commission. Under the pro- 
posed bill a lieutenant (junior grade) will receive the pay of the second period 
upon completion of three years’ service and will receive the pay of the third 
period upon completion of 10 years’ service; a lieutenant will receive the pay of 
the third period upon completion of seven years’ service and will receive the pay 
of the fourth period upon completion of 17 years’ service; while commissioned 


warrant officers under the proposed bill will only be entitled to the pay of a 
second or third pay period regardless of their length of service. * * 


Since the passage of the act of March 4, 1913, 37 Stat. 892, provid- 
ing that all officers of the Navy advanced in grade or rank pursuant 
to law shall be allowed the pay and allowances of the higher grade or 
rank from the dates stated in their commissions, the decisions have 
been uniform that if the date of rank of a warrant or chief warrant 
officer to office as stated in the warrant or commission issued to him 
is the correct date, under the law, then the date following his com- 
pletion of six years’ service from that date is the date from which he 
is entitled to the higher pay and allowances and not six years from 
date of the issuance or acceptance of commission, and this rule has 
been applied in the case of warrant officers temporarily commissioned 
during the emergency period before completing the prescribed years 
of service in warrant rank, it having been held the appointee was 
entitled to the pay and allowances of the advanced temporary rank 
from the date stated in the commission, if that date otherwise was 
correct under the law. Doyle v. United States, 47 Ct. Cls. 356; Smith 
v. United States, 50 id. 244; Toulon v. United States, 51 id. 87, 97; 
24 Comp. Dec. 177; id. 401; 25 id. 852; 22 MS. id. 1130; 28 id. 1231. 

It has been recognized, too, that not only may warrant officers 
include intervening temporary commissioned seryice in the United 
States Navy and active commissioned service in the Naval Reserve 
Force (act July 11, 1919, 41 Stat..141) in computing theix six years’ 
service from date of warrant to determine when they are eligible to 
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be advanced to chief warrant rank, but, under the cited provision in 
section 1 of the act of June 10, 1922, 42 Stat. 625, this same commis- 
sioned service may also be included in the computation of “ 6 years’ ” 
and “12 years’ commissioned service ” to determine when they shall 
be entitled to receive the pay of the second and third pay periods, 
respectively. 7 Comp. Gen. 36. There has been uniform recognition, 
moreover, in administrative and audit practice that the period of 
“ commissioned service ” for a chief warrant officer is to be computed 
under the cited provision of the 1922 statute as it had been thereto- 
fore, from the date on which eligibility was attained for advance- 
ment from warrant to chief warrant rank if other prescribed quali- 
fications are shown to have been met. 

Applying these well-settled principles in the computation of the 
service of Chief Boatswain Kennedy, it is found he had temporary 
commissioned service of 2 years 4 months and 28 days as a chief 
boatswain from August 1, 1919, to December 28, 1921, inclusive, and 
he therefore completed 6 years’ commissioned service when he had 
served 3 years 7 months and 2 days from and including July 20, 
1924, the date of his rank as chief boatswain, permanent appoint- 
ment; that is, he completed 6 years’ commissioned service on Feb- 
ruary 21, 1928. If otherwise qualified therefor, he then became 
entitled to pay of the second-pay period on and after February 22, 
1928. 

This computation gives effect to the contemporaneous construction 
which apparently recognized the issuance of a warrant to a mate or 
enlisted person in the Navy and the permanent or temporary appoint- 
ment of a warrant officer to a commissioned rank, pursuant to law, 
as an advancement in grade or rank which, under the act of March 4, 
1913, 37 Stat. 892, entitled the chief warrant officer to pay of the higher 
grade or rank from the date of rank stated in the commission and 
authorized the “service” of both the warrant and commissioned war- 
rant officer to be counted from the date stated in the warrant or 
commission, if otherwise correct, Doyle v. United States, 47 Ct. Cls. 
356; 24 Comp. Dec. 401; 64 MS. zd. 1822. Were these matters now 
originally for consideration some doubt is entertained whether simi- 
lar conclusions could be reached, particularly in the matter of includ- 
ing constructive service under temporary appointments, but it is not 
sufficiently clear the contemporaneous construction was erroneous to 
warrant a consideration de novo at this time. 25 R. C. L. 914, 915, 
section 167. 

It is to be understood, however, in this connection that -no state- 
ment herein is designed in any way to bring in question the correct- 
ness of the principle affirmed in the cited decision in the case of 
Chief Carpenter Lishman, 7 Comp. Gen. 36, viz, that on an original 
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appointment in the regular Navy, either to warrant or commissioned 
rank, or where an appointment to a higher grade or rank is not an 
advancement in grade or rank “ pursuant to law,” unless there is an 
express statutory provision to the contrary, “service” for purposes 
of pay, computation of longevity, promotion, etc., in no case begins 
until acceptance of the warrant or commission in the higher rank. 
In addition to the authorities cited in the Lishman decision, see 
Toulon v. United States, 51 Ct. Cls. 87; Seifert v. United States, 52 
id. 40; Hooper v. United States, 53 Ct. Cls. 90, 104. 

Under date of April 2, 1928, in a decision A-21778, 80 MS. Comp. 
Gen. 51, rendered also on the application of Lieutenant Masterton, 
there was considered whether Chief Boatswain Albert E. Baker, 
United States Navy, became entitled to pay of the second pay period 
as after six years’ commissioned service from September 20, 1927, by 
reason of service reported as follows: 


ENLISTED SERVICB 


Enlisted 20 Feb., 1912, discharged 14 Dec., 1914. 
Enlisted 15 Dec., 1914, accepted appointment as (T) boatswain 23 Feb., 1918. 


OFFICER SERVICE 


1918, Mar. 1. Temporarily appointed a boatswain from 20 Feb., 1918. 
“Feb. . Aecepted appointment and executed oath of office. 
1919, Oct. . Temporarily appointed an ensign from 1 August, 1919. 
1919, Nov. 15. Accepted appointment and executed oath of office as ensign (T). 
1921, Dee. . Accepted and executed oath of office as boatswain from 5 Aug., 
1920. 
1922, Jan. . Appointed boatswain from 5 Aug., 1920 (confirming dispatch). 
1925, July . Commissioned ad interim chief boatswain from 20 Feb., 1924. 
“Aug. 27. Accepted appt. and executed oath as chf. boatswain. 
1928, Feb. 10. Record creditable within meaning of provision in act of 10 June, 
1922, after six years’ commissioned service. Entitled to pay 
of second period from 20 Sept., 1927. 


On this record of service it was held in the cited decision of April 
2, 1928, that Chief Boatswain Baker had completed but 4 years, 2 
months, and 9 days’ service on September 20, 1927, and, consequently, 
that he was not entitled to the pay of the second pay period on and 
after that date. 

A computation of the officer’s commissioned service, however, in 
the manner herein designated as correct, shows that he had com- 
missioned service (actual and constructive) of 2 years 4 months 
and 28 days from August 1, 1919, to December 28, 1921, inclusive, 
and that on September 21, 1927, he completed 3 years 7 months 
and 2 days’ service (actual and constructive) as a commissioned war- 
rant officer from and inclusive of February 20, 1924, the date from 
which he took rank. He therefore became entitled to the pay of 
the second pay period on and after September 22, 1927, and the 
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decision of April 2, 1928, which erroneously applied the principle 
of the Lishman decision, 7 Comp. Gen. 36, in the case of Baker, is 
accordingly overruled. 


(A-21072) 


DISBURSING OFFICERS—APPROPRIATION BALANCES—PAYMENT 
OF CLAIMS 


Balances in annual appropriations in the hands of disbursing officers at the 
end of each fiscal year should be deposited in the Treasury to the credit 
of the Treasurer of the United States not later than September 30, except 
where the disbursing of funds and accounting therefor have been other- 
wise specifically provided by law or where in exceptional cases the 
requirements of the Treasury Department Circular No. 133 of December 15, 
1903, have been held not applicable to some particular disbursing officer. 

Claims which are submitted to disbursing officers for payment under prior 
fiscal-year appropriations after the funds under such appropriations 
have been deposited into the Treasury and the payment of which is proper 
in all respects may be paid by them after funds for the purpose under 
the appropriation applicable have been requisitioned in the usual manner. 


Comptroller General McCarl to the Director United States Veterans’ Bureau, 
May 23, 1928: 


I have your letter of April 26, 1928, as follows: 


Careful consideration has been given to your letter of April 10, 1928, request- 
ing that special disbursing agents of this bureau be directed to deposit to the 
credit of the Treasurer of the United States, not later than September 30 
of each year, all unexpended balances of annual appropriations of prior fiscal 
years. 

This procedure would allow a period of time insufficient, in many cases, for 
the field offices of this bureau to complete the liquidation of accounts. Such 
delays may be attributed to errors on the part of bureau creditors, lack of 
familiarity with Government requirements, and disagreements between the 
administrative officers of the bureau and the creditors as to the correctness 
of the accounts, ete. 

A large part of the field expenditures are made pursuant to authoriza- 
tions from central office, under a budget system, and it is necessary for the 
field accounting officers to maintain complete budget records regardless of 
the method of payment. To follow the procedure requested in your letter 
would result in the reference of many cases to central office for handling, 
which would be a partial duplication of the work of the field offices. In such 
cases it would be necessary for central office to notify field offices when 
payment was effected in order that their records might be complete, resulting 
in an increase, to a considerable extent, of the correspondence of the bureau. 
Furthermore, the time consumed in the transmission of accounts to central 
office, handling by central office, and action by the General Accounting Office 
would considerably delay payment to public creditors, and would make it 
necessary for the field offices to defer the closing of accounts for longer 
periods than are now required. 

It is the purpose of this bureau to keep in close touch with the actual needs 
of the field offices and to see that no unusually large balances of inactive appro- 
priations are maintained. 

In view of the facts heretofore set forth, it is requested that your letter 
above mentioned be reconsidered and the matter of authorizing disbursements 
from previous fiscal year appropriations be-considered as a matter within 
the discretion of administrative officers of this bureau. 


The requirement of Treasury Department Circular No. 133 of 
December 15, 1903, that unexpended balances in annual appropria- 
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tions to the credit of Government disbursing officers be deposited 
to the credit of the Treasurer of the United States not later than 
September 30 of each year does not affect the disbursing of funds 
from previous fiscal year appropriations. The purpose of the require- 
ment is to relieve disbursing officers from carrying in their accounts 
moneys which are no longer available for the incurring of obliga- 
tions. As such, the requirement is proper and should be complied 
with. If after such funds have been turned into the Treasury as 
required by the regulations, the disbursing officer is called upon to 
make a payment from a prior year appropriation, and payment of the 
claim is proper in all respects, there is no objection to his requisi- 
tioning funds from the prior year appropriation for the purpose. 
In such cases there should be considered the question as to whether 
the claim is one involving the payment of a current account under 
General Accounting Office General Regulation No. 50, 5 Comp. 
Gen. 1058, properly payable by the disbursing officer or whether 
it is a stale claim under decision of this office, 4 Comp. Gen. 56, 
in which case the matter properly is for consideration by this office 
before payment is made. 

Under the new procedure which has recently been established in 
connection with the paying of all claims against the United States 
incurred by the Veterans’ Bureau upon certificates of this office by 
disbursing officers’ checks rather than by checks of the treasurer of 
the United States, with the exception of claims payable from lapsed 
appropriations which are for certification to the Congress, it is 
reasonable to suppose that the disbursing officer of your bureau in 
Washington frequently will be called upon to make payments in- 
volving prior fiscal year appropriations. That, however, should 
not be taken as authority for him to carry unexpended balances of 
prior fiscal year appropriations in his account. The procedure 
should be as hereinbefore mentioned, to deposit unexpended bal- 
ances in prior year appropriations in his account to the credit of 
the Treasurer of the United States within the time required by 
the regulations, such funds to be requisitioned thereafter in the 
usual manner under such appropriations as they may be needed for 
the payment of proper obligations. 

It may be stated the procedure as herein outlined is that which 
generally should be followed by all disbursing officers of the Gov- 
ernment and the requirement of the present regulations should 
be complied with in all cases except where the disbursing of funds 
and accounting therefor have been otherwise specifically provided 
by law or where in exceptional cases the requirements of such 


regulations have been held not applicable to some particular dis- 
bursing officer. 
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Accordingly, I have to advise that upon reconsideration of the 
matter I am unable to accede to your request that the disposition 
of balances of prior fiscal year appropriations in the accounts of 
disbursing officers of your bureau be left to the discretion of the 
administrative officers of your bureau, and it is again requested that 
proper administrative action be taken to acquaint the disbursing 
agents of your bureau with the requirements of existing regulations 
as to the disposition of funds in their accounts at the close of the 
fiscal year for which the appropriation was made. 


(A-22856) 
SUBSISTENCE—FRACTIONAL DAYS 


Where an employee on a per diem basis returns to headquarters at such time 
during the day as to entitle him to at least a fractional part of the per 
diem allowance for that day in accordance with paragraph 66 of the Stand- 
ardized Government Travel Regulations and on the same day begins a new 
trip from which he returns to headquarters in less than 24 hours, his 
allowance for actual expenses for that portion of the first calendar day con- 
sumed by the second trip may not exceed that proportion of the maximum 
daily expense allowance as is represented by the fractional part of the day 
not covered by the per diem allowance for said day under the preceding 
trip. 


Decision by Comptroller General McCarl, May 24, 1928: 


There is for consideration by this office the extent to which credit 
may be allowed in the accounts of Glen A. Brunson, Federal prohibi- 
tion administrator, by reason of payment to Elmer E, Thomas for 
per diem in lieu of subsistence on October 14 and 15, 1927. 

On October 14, 1927, Thomas arrived at Omaha, Nebr., his post of 
duty, at 1.15 p. m., from an extended trip, and again left his post of 
duty at 5.30 p. m., of the same day, for a trip which extended to 
3.45 p. m., October 15. He claimed and was paid a per diem of $6 
for October 14 and a fractional per diem of $4.50 for the 15th. He 
subsequently furnished an itemized statement of the actual expenses 
incurred on the second trip, as follows: 

Supper, $1.15; W. F., 10 cents; lodging, $2; tip to bell boy, 10 
cents; breakfast, 75 cents; dinner, $1; W. F. 20 cents. 

As the second trip occupied less than one day or 24 hours, he was 
entitled to actual expenses only, under paragraph 45 (a) of the 
Standardized Government Travel Regulations. 6 Comp. Gen, 330. 
His actual expenses on October 14, for the second trip, amounted to 
$3.35 and for the fractional part of that day covered by the first 
trip, he was entitled to three-fourths of a per diem allowance or 
$4.50. Were credit to be allowed for both $4.50 and $3.35 for the 
same day, the total allowance for that day would be $7.85, which 
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exceeds the maximum of either actual expense or per diem allowed for 
any one day. Were only the amount by which the total exceeds $7 dis- 
allowed, he would receive for three-fourths of a day an allowance on 
the basis of actual expenses without any itemization. The only legal 
and equitable basis, therefore, would be to limit the amount of 
actual expenses for the second trip to that fractional part of the 
maximum actual expenses as is comparable to the fractional part 
of the day remaining after deducting the fractional part covered 
by the per diem allowance. That is, as he was entitled to three- 
fourths of a per diem allowance for that day, there remained but 
one-fourth of the day during which he may receive actual expenses. 
Accordingly, he is entitled to not exceeding one-fourth of the 
maximum actual expense allowance, or $1.75. For the two days in 
question, therefore, he may be allowed $4.50 per diem and $1.75 
actual expenses for October 14 and $1.95 actual expenses for October 
15 or a total of $8.20. He claimed and was paid originally $10.50 
but refunded 70 cents. There is accordingly for disallowance in the 
disbursing officer’s account the difference between $9.80 and $8.20, 
or $1.60. 


(A-22787) 


JURORS—GOVERNMENT EMPLOYEES SERVING ON FEDERAL 
GRAND JURIES—LEAVE OF ABSENCE 


An employee of the United States Government is not qualified to serve as a 
member of a Federal grand jury. United States v. Griffith et al., 2 Fed. 
Rep. (2d), 925. 

Civilian employees of the United States Government who are summoned to 
serve on a Federal grand jury are not entitled to compensation for the 
time so absent from duty, except so far as they may be entitled to leave 
of absence with pay and their absence from duty is charged to such leave. 


Comptroller General McCarl to the Postmaster General, May 26, 1928: 


I have your letter of May 1, 1928, as follows: 


This department has under consideration the matter of granting leave to 
Rural Carrier Edward D. Bradshaw, of Lenexa, Kansas, to cover the period he 
was required to serve on the Federal grand jury at Topeka, Kansas, and in 
connection therewith the question arises as to whether the carrier, if granted 
annual leave with pay to cover his absence from duty, would be entitled to 
receive the regular fee for grand jury service. 


The payment of the statutory fees to grand and petit jurors for 
attendance at any court or courts and for the time necessarily occu- 
pied in going to and returning from the same being under the juris- 
diction of the Department of Justice, decision as to the right of an 


employee to such fees may not properly be rendered upon your 
submission. 
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It appears, however, from your request, that the employee has 
served on a Federal grand jury and it is proposed to now pay him 
his regular salary for the time so serving, charging the time to his 
regular annual leave. There would appear to be no legal objection 
to such procedure, it being understood, however, that there is no 
authority of law for granting additional leave of absence in excess of 
the authorized annual leave for the purpose of jury duty. 2 Comp. 
Gen. 448. The fact that the employee may have received the cus- 
tomary fees or allowances for the jury duty would not preclude pay- 
ment to him of his regular salary as a postal employee for the period 
of his absence on such duty if such period is covered by annual leave 
regularly and legally granted. 

In this connection your attention is invited to a decision of the 
Court of Appeals of the District of Columbia, rendered December 1, 
1924, United States v. Griffith et al., 2 Fed. Rep. (2d), 925, in which 
it was held that an employee of the United States Government was 
not qualified to serve as a member of a Federal grand jury. It is 
suggested, therefore, that if the employee summoned to serve on a 
Federal grand jury would make known the fact of his Federal 
employment, the court might excuse him from jury duty. 

You are advised accordingly. 


(A-22967) 
MEDICAL TREATMENT—MEMBERS OF PILOTS’ ASSOCIATIONS 


Under the laws governing such matters, members of pilots’ associations, unless 
regularly employed as members of crews or complements of registered, 
enrolled, or licensed vessels of the United States, are not entitled to receive 
from the United States Public Health Service the free medical treatment 
authorized for “sick and disabled seamen employed in registered, enrolled, 
and licensed vessels of the United States” as provided in section 4803, 
Revised Statutes, and section 3 of the act of March 3, 1875, 18 Stat. 485. 


Comptroller General McCarl to the Secretary of the Treasury, May 28, 1928: 
I have your letter of May 11, 1928, as follows: 


I have the honor to inclose herewith for your information and consideration, 
letter of April 19, 1928, from the secretary-treasurer, Puget Sound Pilots’ Asso- 
ciation, Seattle, Washington, as received by this department by reference from 
the Honorable C. C. Dill, United States Senate, relative to the eligibility of 
pilots to the medical relief. benefits of the U. S. Public Health Service. 

On account of the views expressed in opinion number 22 of’ the Employees 
Compensation Commission, dated November 26, 1927, and which views are at 
variance with decision of Comptroller George E. Downey, dated May 8, 1914, 
relative to the eligibility of pilots to the medical relief benefits of the U. 8S. 
Public Health Service, thus placing the status of pilots somewhat in doubt, I 
have the honor to request your review and reconsideration of the question as 
to whether, or under what circumstances, if any, pilots are to be considered as 
beneficiaries of the U. 8S. Public Health Service. 
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In the letter from the secretary-treasurer of the Puget Sound 
Pilots’ Association transmitted by you it is stated that the United 
States Public Health Service in Seattle and Port Townsend now 
refuse medical attention to members of the association. Also, the 
belief is expressed in that letter that pilots are members of the crew 
pro tem when serving on board ship, and, being mariners, should 
enjoy the same privileges accorded other mariners by law. 

The contention of the pilots’ association as respects the rights of 
its members to medical treatment by the Public Health Service ap- 
pears to be that since the United States Employees’ Compensation 
Commission, in its opinion No, 22 of November 26, 1927, ruled that 
pilots boarding vessels at sea or in port are included within the 
term “ master or member of a crew ” of vessels as used in the long- 
shoremen’s and harbor workers’ compensation act, and are not 
entitled to the benefits of that act, then the pilots, being classed as 
masters or members of crews, are entitled to the same benefits as 
are conferred by law on American seamen generally who are masters 
or members of crews of vessels. 

The doubt that appears to have arisen as to whether pilots are 
entitled to medical treatment by the Public Health Service is stated 
in your letter to be due to what would appear to be a variance be- 
tween the opinion of the Employees’ Compensation Commission and 
a decision of the Comptroller of the Treasury that was rendered to 
you on May 8, 1914. The question considered in the decision of 
May 8, 1914, was whether pilots who were engaged in piloting Amer- 
ican and foreign vessels into and out of ports of this country, and 
who belong to associations which own pilot boats for carrying them 
out to sea in order that their members might board ships and pilot 
them into harbors, and who acted as masters and seamen in the 
care, preservation, and navigation of their pilot boats until they 
boarded incoming vessels, were entitled to care and treatment by the 
Public Health Service and whether they retained their right to 
relief from that service when they boarded foreign vessels to pilot 
them into harbors or when leaving ports. 

It was said in the decision of May 8, 1914, after referring to sec- 
tion 4803, Revised Statutes, and section 3 of the act of March 3, 
1875, 18 Stat. 485, that: 

It will be observed that all seamen are not entitled to free treatment at 
P. H. 8. hospitals, but only those employed in registered, enrolled, or licensed 
vessels of the United States. And while the term “seamen,” as above defined, 
might, and no doubt would, include pilots, it does not follow that all pilots 
are entitled to the relief. If a pilot is regularly employed as a member of the 
crew or complement of a registered, enrolled, or licensed vessel of the United 
States, he would be entitled to the relief the same as other seamen so employed. 
But I do not understand that these bar pilots are thus employed. 


The pilot boats are used by them only as a means of reaching the vessels 
which they are to pilot in and of returning to the shore from vessels piloted 
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out. While they may perform some duties on said pilot boats, such duties 
are merely incident to the travel between the outer stations and the shore 
stations. Their real duties—that is, the duties for which they receive com- 
pensation—are performed on the vessels which they pilot in or out. Therefore 
they can not be said to be employed on the pilot boats. 

Neither are they employed on the piloted vessels. They are not members 
of the crew or complement of men of said vessels, and in piloting them in or 
out of the port they are acting not in the capacity of employees of the vessel 
but are rendering a special service compensated for by fees provided by a 
city ordinance and are to be regarded rather as officers of the port. 

You are advised, therefore, that bar pilots, as such, are not entitled to relief 
furnished by the U. S. Public Health Service. 


The opinion rendered by the Employees’ Compensation Commis- 
sion was merely a determination of the rights of pilots to the benefits 
of the longshoremen’s and harbor workers’ compensation act of 
March 4, 1927, 44 Stat. 1424, the rights of pilots to medical treat- 

-ment by the Public Health Service being in no way involved. It 
having been decided by former Comptroller Downey, with which 
decision I fully agree, that only such pilots as are regularly em- 
ployed as members of crews or complements of registered, enrolled, 
and licensed vessels of the United States, are entitled to relief on 
the same basis as other seamen so employed, I have to advise that 
pilots engaged in the duty of conducting inté and out of harbors 
of the United States vessels on which they do not otherwise serve, 


and whose services on pilot boats are rendered merely in connection 
with or as incident to the service for which they are paid, are not 
American seamen within the meaning of the laws relating to the 
treatment or hospitalization of American seamen in hospitals under 
the United States Public Health Service. 

You are advised accordingly. 


(A-22652) 


COMPENSATION—LEAVES OF ABSENCE—RURAL CARRIER DIS- 
MISSED FOR ATTEMPTED DESTRUCTION OF MAIL MATTER 


A postal employee under suspension without pay who is to be dismissed from 
the service for an offense directly connected with his duties may not be 
granted leave with pay prior to dismissal. 

A postal employee suspended without pay, who is to be dismissed from the 
service for an offense directly connected with his duties and involving a 
violation of his oath of office, is not entitled to compensation for the serv- 
ice rendered during the pay period in which he was serving when the 
offense was discovered on which he was suspended and is to be dismissed. 

Unpaid salary not forfeited under the rule announced in the preceding para- 
graph may be applied to liquidate a dismissed employee’s indebtedness 
to the United States in accordance with the rules announced in 7 Comp. 
Gen. 305. 


Comptroller General McCarl to the Postmaster General, May 29, 1928; 

I have your letter of May 8, 1928, relative to the date to which a 
postal employee is entitled to receive pay for service rendered when 
his removal for cause is directed by the Post Office Department, 
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The employee under consideration is Robert B. Middleton, a rural 
letter carrier who attempted to destroy mail matter, was suspended 
without pay on and after March 31, 1928, and whom it is the purpose 
of the Post Office Department to dismiss from the service for the 
offense above stated. 

In your letter of April 23, 1928, it was stated that the employee in 
question was removed from the service, having been suspended at 
the close of business on March 30, 1928. Based upon that statement, 
the decision of April 30, 1928, A-22652, 7 Comp. Gen. 688, held that 
the employee was not entitled to compensation for any period sub- 
sequent to March 15, 1928, the date of the last pay period prior to 
his dismissal from the service. You now state that the employee 
was not removed from the service, but was suspended without pay 
on and after March 31, 1928. The rule stated in the decision of 
April 30, 1928, would apply, however, since it is the purpose of the 
department to separate the employee from the service without resto- 
ration to a duty or pay status. 

For your guidance with respect to the case of Carrier Middleton, 
you request to be advised on points stated as follows: 


a. Is it the duty of this department, under the act of February 28, 1925, to 
restore Carrier Middleton to a duty status and allow him nine days’ leave of 
absence with pay before terminating his services? 

b. As Middleton was not dismissed on March 30, 1928, as stated, is he entitled 


to compensation for services rendered for any period subsequent to March 15, 
1928? 

c. Is it the duty of this department, under said statute, to pay an employee, 
who is to be separated from the service at a future date for a cause not con- 
nected with his official duties, compensation due for services rendered subse- 


quent to the last pay period, and to allow him leave of absence with pay to 
such future date? 


d. May this department apply unpaid salary due a defaulting employee 
toward liquidating his indebtedness to the United States before resorting to its 
remedy under the employee’s bond? 


The questions will be answered in the order stated: 

a. Although the act of February 28, 1925, 48 Stat. 1064, provides 
that employees in the Postal Service shall be granted leave with pay, 
yet the leave is to be granted to employees in the Postal Service who 
would ordinarily remain as employees either in a pay status or who 
may properly be restored to such status. The statute is not to be 
construed as authorizing the restoration to a pay status of an em- 
ployee whose offense has caused him to be placed in a nonpay status 
for the sole purpose of granting him leave with pay. The question 
is answered in the negative. 

6. For reasons hereinbefore stated, this question also is answered 
in the negative. 

c. In cases where the cause of dismissal is not contiected with the 
employee’s official duties—that is to say, does not involve a viola- 
tion of his oath of office—the leave of absence which has accrued 
may be granted the employee and pay may be allowed for the period 








DECISIONS OF THE COMPTROLLER GENERAL 759 


of service actually rendered and the period of leave. But, of course, 
if the employee is indebted to the United States the amount of the 
pay thus allowed should be applied in liquidation or reduction of 
such indebtedness. The question is answered accordingly. 

d, Except as to the salary forfeited by the action or conduct of 
the employee as in the case involved in the decision of April 30, 
supra, this question is answered in the affirmative. See decision of 
November 2, 1927, 7 Comp. Gen. 305. 

In response to the request in the last paragraph of your letter of 
May 8, 1928, you are advised that credit will not be disallowed for 
otherwise proper payments made prior to July 1, 1928, under the 
practice that has heretofore maintained in the matter of final pay 
of discharged employees of the Postal Service. 


(A-22916) 


TRANSPORTATION—PARLOR OBSERVATION CARS—POST-OFFICE 
INSPECTORS 


Under the act of July 28, 1916, 39 Stat. 419, railroads engaged in carrying the 
mails are required to transport without charge any post-office inspector 
traveling on official business and where a carrier owns and operates a 
parlor observation car, as distinguished from Pullman-car equipment, it is 
not entitled to payment for such extra transportation furnished an 
inspector. 


Comptroller General McCarl to the Postmaster General, June 1, 1928: 

There has been received your request dated May 8, 1928, for deci- 
sion whether you are authorized to deduct from mail earnings of 
the Southern Pacific Railroad Co. any part of an item of $1.88 paid 
by C. E. Webster, post-office inspector, to the said company for a 
seat in a parlor car on train No, 52 from Fresno to Los Angeles, 
Calif., and claimed in his travel expense account for the month 
of July, 1927, in reimbursement of traveling expenses on official 
business. 

The amount paid by the inspector for the seat is the fare named 
in Southern Pacific Co. Local and Joint Seat Fare Tariff CJ No. 1, 
I. C. C. 3765, for such a seat, which appears to be the only fare 
mentioned for the said service. The equipment for which the fare 
was charged is the Southern Pacific Co. parlor observation car and 
there is, therefore, no division of the revenue as in the case where 
Pullman Co. equipment is used. Although the amount of the charge 
is the same as the Pullman charge for the same service plus the 
surcharge under the authorization from the Interstate Commerce 
Commission permitting a surcharge upon passengers in sleeping and 
parlor cars amounting to 50 per cent of the charge for space in said 
car, said charge to be collected in connection with the charge for 
space and to accrue to the rail carrier. 
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The act of July 28, 1916, 39 Stat. 419, provides, in pertinent part, 
that : 






































* every railroad company carrying the mails shall carry on any train 
it operates and without extra charge therefor the persons in charge of the mails 
and when on duty and traveling to and from duty, and all duly aceredited 
agents and officers of the Post Office Department and the Railway Mail Service 
and post-office inspectors while traveling on official business, upon the exhibition 
of their credentials: * * 


Unquestionably, the equipment in this case was that of the South- 
ern Pacific Railroad Co. and was a part of a train operated by it. 
Mr. Webster was a post-office inspector and as such was entitled, 
under the plain terms of the statute, upon exhibition of his creden- 
tials, to be transported “without extra charge” on “any train” 
operated by the Southern Pacific Co. which is engaged in carrying 
the mails. There is, therefore, no authority under the plain terms of 
the act of July 28, 1916, swpra, for the charge made by the Southern 
Pacific Co. for the use by Mr. Webster of its parlor observation car 
while on official duty as post-office inspector. 

This is not a case of a post-office inspector traveling on a railroad 
in Pullman-car equipment where a charge may be made not subject 
|} to deduction because of the use of the Pullman equipment. The 
equipment used was that of the Southern Pacific Co. and there is not 
only no authority for payment to said company of the amount equal 
to the surcharge, but there is no authority for payment of the amount 
which might have been paid had Pullman Co. equipment been used 
in lieu of the Southern Pacific Co. equipment. Under the act of 
July 28, 1916, postoffice inspectors are entitled to be carried by the 
railroad in circumstances similar to the circumstances under which 

ordinary travelers are carried; that is, in first-class equipment used 
on the particular train on which they travel. 

Answering your question specifically you are advised that the entire 
sum paid by Mr. Webster while on official business as post-office in- 
spector to the Southern Pacific Railroad Co., for a seat in its parlor 
car, namely, $1.88, should be deducted from any sums due said rail- 
road company for carriage of the mails or otherwise. 


(A-23213) 


AVAILABILITY OF APPROPRIATIONS AND APPLICATION OF THE 
ACT OF MAY 28, 1928, AMENDING THE CLASSIFICATION ACT OF 
1923, TO SALARIES OF CIVILIAN POSITIONS IN THE DISTRICT OF 
COLUMBIA AS OF JULY 1, 1928 
Decision by Comptroller General McCarl, June 2, 1928: 


The amendatory act of May 28, 1928, 45 Stat. 776, 784, contains 
provisions relative to the administrative action to be taken thereunder 
as follows: 
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The heads of the several executive departments and independent establish- 
ments of the Government whose duty it is to carry into effect the provisions 
of this act are hereby directed to so administer the same that the positions and 
employees affected herein shall retain in the classification schedules herein pro- 
vided the same relative position or positions within their respective grades as 
they hold at the time this law goes into effect: Provided, That nothing herein 
shall prevent the promotion or allocation for an employee to a higher grade: 
Provided further, That nothing contained in this act shall operate to decrease 
the pay of any present employee, nor deprive any employee of any advancement 
authorized by law and for which funds are available. 

Whenever in any case the basic qualifications of any already existing grade 
or subdivision of a service are by this act made the basic qualifications of a 
higher grade or subdivision, the positions of all employees in said existing grade 
or subdivision are by this act advanced to said higher grade or subdivision of 
a service. 


For information as to the rates of compensation authorized to be 
paid, effective July 1, 1928, pursuant to the enactment all concerned 
are advised as follows: 

Under the second paragraph hereinbefore quoted from the amenda- 
tory statute, the basic qualifications of grades under the original 
statute are, in effect, made the basic qualifications of grades under 
the amendatory statute, as follows: 


PROFESSIONAL AND SCIENTIFIC SERVICE 





Original statute 
Grade 1 






* Amended statute 
Grade 1 


SUBPROFESSIONAL SERVICE 
All grades under the two schedules are the same. 


CLERICAL, ADMINISTRATIVE, AND FISCAL SERVICE 





Original statute Amended statute 
Grade 1 Grade 1 











OWA bo 





OO IR Crm COPS 






14 or 15 
15 or 16” 






*Only positions which are or may be specifically authorized or appropriated for at 
annual rates of compensation in excess of $9,000 may be in grade 9. 

2?Only positions which are or may be specifically authorized or appropriated for at 
annual rates of compensation in excess of $9,000 may be in grade 16. 
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OUSTODIAL SERVICE 
All grades under the two schedules are the same. 
CLERICAL-MECHANICAL SERVICE 


Grades 1 to 4 inclusive, wherein compensation is fixed by the hour, are the 
same under the two schedules. Grade 5 in the original schedule, wherein the 
salaries were fixed at annual rates, has been eliminated in the amended act. 

In determining what is the “same relative position or positions within their 
respective grades,” as contemplated by the provision first above quoted from 
the amended statute, there should be a comparison of the total number of 
salary rates in corresponding grades under the original and amended statutes 
and a comparison of the relative place of é¢ach position in each corresponding 
grade. In all cases in which the corresponding grades under the original and 
amended acts have the same number of salary rates, the relative position under 
the new schedule is, of course, the position having the corresponding salary 
rate number as the rate at which the employee was paid under the old schedule 
as of June 30, 1928. Where there are a different number of salary rates in 
corresponding grades under the old and new schedule, the relative place of 
the position in the grade under the original schedule may be represented by a 
fraction, the denominator of which is the total number of salary rates in the 
grade and the numerator of which is the place in the grade of the salary rate 
at which the employee is paid, represented by one for the minimum salary and 
so on. Then the relative place of such position in the corresponding grade 
under the schedule in the amended statute will be determined by multiplying 
such fraction by the whole number which represents the total number of 
salary rates in the schedule under the amended statute. The product will 
represent the relative place of the position in the new schedule, the number one 
representing the minimum salary rate, etc. If the product is a fraction or a 
mixed number, such as 6/7 or 2-1/7, which will be the fact in most grades, 
the relative place will be that indicated by either the next higher or the next 
lower whole number. If the fraction of the mixed number is equal to or in 
excess of 1/2 the relative place is the next higher whole number, and if the 
fraction of the mixed number is less than 1/2 the relative place is the next 
lower whole number. Thus, where there are seven places in a grade under the 
old schedule and six places in the corresponding grade under the new schedule 
the solution will be as follows: 

The relative place 
(the number of salary 
The product rate beginning with 
The problem (fraction or mixed number) the minimum one) 
1/7X6 6/7 1 
2/7X6 1-5/7 
3/7X6 2-4/7 
4/7TX6 3-3/7 
5/7TX6 4-2/7 
6/7X6 5-1/7 
7/7TX6 6 


Illustrations: 

1. Position in grade professional and scientific 1, receiving $1,860 under the 
old schedule. There are seven rates of pay in the old schedule. $1,860 is the 
first rate. Therefore, the fraction is 1/7. The number of salary rates under 
the new schedule is six. 1/7 times 6 equals 6/7. The fraction is more than 
1/2. The next higher whole number is 1. The position should be paid at the 
first salary rate under the new schedule, or $2,000 per annum. 

2. Position in grade professional and scientific 3, receiving $3,400. There 
are seven rates of pay in the old schedule. $3,400 is the fifth salary rate. 
Therefore, the fraction is 5/7. There are six salary rates in the new schedule. 
5/7 times 6 equals 4-2/7. The fraction of the mixed number is less than 1/2. 
The next lower whole number is 4. The position should be paid at the fourth 
salary rate under the new schedule, or $3,500 per annum. 

3. Position in grade professional and scientific 4, receiving $4,200. There 
are seven rates of pay in the old schedule. $4,200 is the third salary rate. 
Therefore the fraction is 3/7. There are four salary rates in grade 5, the 
corresponding grade under the new schedule. 3/7 times 4 equals 1-5/7. The 
fraction of the mixed number is more than 1/2. The next higher whole number 
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is 2. This position should be paid at the second salary rate in grade 5 under 
the new schedule, or $4,800. 

4. Position in grade clerical, administrative and fiscal 13, receiving $7,000. 
There are four salary rates in this grade under the old schedule. $7,000 is 
the third salary rate. Therefore the fraction is 3/4. There are three salary 
rates in grade 14, the corresponding grade under the new schedule. 3/4 times 
3 equals 2-1/4. The fraction of the mixed number is less than 1/2. The next 
lower whole number is 2. This position should be paid at the second salary 
rate in grade 14 under the new schedule, or $7,000 per annum. 

5. Position in custodial 2 receiving $900. There are only five salary rates 
in this grade under the old schedule (see public resolution June 7, 1924, 43 
Stat. 669}. $900 is the first salary rate. Therefore the fraction is 1/5. There 
are six salary rates in this grade under the new schedule. 1/5 times 6 equals 
1-1/5. The fraction of the mixed number is less than 1/2. This position 
should be paid at the first salary rate in grade 2 under the new schedule, or 
$1,080 per annum. 

The comparative salaries, effective July 1, 1928, for all positions in the 
——— of Columbia, on the basis of the rate received June 30, 1928, are as 
ollows: 


PROFESSIONAL AND SCIENTIFIC SERVICE 


Grade 1 
Original statute: 
$1,860, $1,920, $2,000, $2,100, $2,200, $2,300, $2,400. 
Amended statute: 
$2,000, $2,100, $2,200, $2,200, $2,300, $2,400, $2,500. 


Grade 2 
Original statute: 
$2,400, $2,500, $2,600, $2,700, $2,800, $2,900, $3,000. 
Amended statute: 
$2,600, $2,700, $2,800, $2,800, $2,900, $3,000, $3,100. 


Grade 3 
Original statute: 
$3,000, $3,100, $3,200, $3,300, $3,400, $3,500, $3,600. 
Amended statute: 
$3,200, $3,300, $3,400, $3,400, $3,500, $3,600, $3,700. 


Grade 4 
Original statute (grade 4): 
$3,800, $4,000, $4,200, $4,400, $4,600, $4,800, $5,000. 
Amended statute (grade 5): 
$4,600, $4,600, $4,800, $4,800, $5,000, $5,000, $5,200, 


Grade 5 
Original statute* (grade 5): 
$5,200, $5,400, $5,600, $5,800, $6,000. 
Amended statute (grade 6) : 
$5,600, $5,800, $6,000, $6,200, $6,400. 


Grade 6 
Original statute* (grade 6) : 
$6,000, $6,500, $7,000, $7,500. 
Amended statute (grade 7): 
$6,500, $7,000, $7,000, $7,500. 


* Where the basic qualifications of a position as allocated prior to July 1, 1928 (as in 
grades P-S 5 and 6), are covered by either of two higher grades, as described in the 
amended statute, the operation of the statute is to require the administrative office to 
place such position in whichever of the two higher grades he shal] determine more spe- 
aBentay describes the duties of the position. or instance, if the duties of a position in 

c 


any office allocated in grade P-S 6 prior to July 1, 1928, are more specifically described 
in the amended statute under grade 8 than under grade 7, the statute authorizes and 
requires the administrative office to place such position in grade 8, 
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Grade 7 


Original statute’ (grade 7) : $7,500 (including those positions specifically fixed 
by statute prior to July 1, 1928). 
Amended statute (grade 8): $8,000. 


Grade 8 


Original statute (grade 7): In excess of $9,000. 
Amended statute (grade 9): In excess of $9,000. 


SUBPROFESSIONAL SERVICE 


Grade 1 
Original statute: 
$900, $960, $1,020, $1,080, $1,140, $1,200, $1,260. 
Amended statute: 
$1,020, $1,080, $1,140, $1,140, $1,200, $1,260, $1,320. 


Grade 2 
Original statute: 
$1,140, $1,200, $1,260, $1,320, $1,380, $1,440, $1,500. 
Amended statute: 
$1,260, $1,320, $1,380, $1,380, $1,440, $1,500, $1,560. 


Grade 3 
Original statute: 
$1,320, $1,380, $1,440, $1,500, $1,560, $1,620, $1,680. 
Amended statute: 
$1,440, $1,500, $1,560, $1,560, $1,620, $1,680, $1,740. 


Grade 4 
Original statute: 
$1,500, $1,560, $1,620, $1,680, $1,740, $1,800, $1,860. 
Amended statute: 
$1,620, $1,680, $1,740, $1,740, $1,800, $1,860, $1,920. 


Grade 5 
Original statute: 
$1,680, $1,740, $1,800, $1,860, $1,920, $1,980, $2,040. 
Amended statute: 
$1,800, $1,860, $1,920, $1,920, $1,980, $2,040, $2,100. 


Grade 6 
Original statute: 
$1,860, $1,920, $2,000, $2,100, $2,200, $2,300, $2,400. 
Amended statute: 
$2,000, $2,100, $2,200, $2,200, $2,300, $2,400, $2,500. 


Grade 7 
Original statute: 
$2,100, $2,200, $2,300, $2,400, $2,500, $2,600, $2,700. 
Amended statute: 
$2,300, $2,400, $2,500, $2,500, $2,600, $2,700, $2,800. 


Grade 8 
Original statute: 
$2,400, $2,500, $2,600, $2,700, $2,800, $2,900, $3,000. 
Amended statute: 
$2,600, $2,700, $2,800, $2,800, $2,900, $3,000, $3,100. 


CLERICAL, ADMINISTRATIVE, AND FISOAL 
Grade 1 
Original statute: 
$1,140, $1,200, $1,260, $1,320, $1,380, $1,440, $1,500. 
Amended statute: 
$1,260, $1,320, $1,380, $1,380, $1,440, $1,500, $1,560. 


* See footnote on p. 763. 
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Grade 2 
Original statute: 


$1,320, $1,380, $1,440, $1,500, $1,560, $1,620, $1,680. 
Amended statute: 


$1,440, $1,500, $1,560, $1,560, $1,620, $1,680, $1,740. 


Grade 8 
Original statute: 


$1,500, $1,560, $1,620, $1,680, $1,740, $1,800, $1,860. 
Amended statute: 


$1,620, $1,680, $1,740, $1,740, $1,800, $1,860, $1,920. 


Grade 4 
Original statute: 


$1,680, $1,740, $1,800, $1,860, $1,920, $1,980, $2,040. 
Amended statute: 


$1,800, $1,860, $1,920, $1,920, $1,980, $2,040, $2,100. 
Grade 5 


Original statute: 


$1,860, $1,920, $2,000, $2,100, $2,200, $2,300, $2,400. 
Amended statute: 


$2,000, $2,100, $2,200, $2,200, $2,300, $2,400, $2,500. 


Grade 6 
Original statute: 


$2,100, $2,200, $2,300, $2,400, $2,500, $2,600, $2,700, 
Amended statute: 


$2,300, $2,400, $2,500, $2,500, $2,600, $2,700, $2,800. 


Grade 7 


Original statute: 


$2,400, $2,500, $2,600, $2,700, $2,800, $2,900, $3,000. 
Amended statute: 


$2,600, $2,700, $2,800, $2,800, $2,900, $3,000, $3,100. 


Grade 8 


Original statute: 


$2,700, $2,800, $2,900, $3,000, $3,100, $3,200, $3,300. 
Amended statute: 


$2,900, $3,000, $3,100, $3,100, $3,200, $3,300, $3,400. 


Grade 9 


Original statute: 


$3,000, $3,100, $3,200, $3,300, $3,400, $3,500, $3,600. 
Amended statute: 


$3,200, $3,300, $3,400, $3,400, $3,500, $3,600, $3,700. 


Grade 10 
Original statute: 


Amended statute: 


$3,500, $3,600, $3,700, $3,700, $3,800, $3,900, $4,000. 


Grade 11 


Original statute (grade 11): 

$3,800, $4,000, $4,200, $4,400, $4,600, $4,800, $5,000. 
Amended statute (grade 12): 

$4,600, $4,600, $4,800, $4,800, $5,000, $5,000, $5,200. 
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Grade 12 
Original statute (grade 12): 
$5,200, $5,400, $5,600, $5,800, $6,000. 
Amended statute (grade 13): 
$5,600, $5,800 $6,000, $6,200, $6,400. 


Grade 13 
Original statute* (grade 13): 
$6,000, $6,500, $7,000, $7,500. 
Amended statute (grade 14): 
$6,500, $7,000, $7,000, $7,500. 


Grade 1} 


Original statute* (grade 14): $7,500 (including those positions specifically 
fixed by statute prior to July 1, 1928). 
Amended statute (grade 15) : $8,000. 


Grade 14 


Original statute (grade 14): In excess of $9,000. 
Amended statute (grade 16): In excess of $9,000. 


CUSTODIAL SERVICE 


Grade 1 
Original statute: 
$600, $630, $660, $690, $720, $750, $780. 
Amended statute: 
$600, $660, $660, $720, $780, $780, $840. 


Grade 2 
Original statute: 
$900, $960, $1,020, $1,080, $1,140. 
Amended statute (see public resolution June 7, 1924, 43 Stat. 669) : 
$1,080, $1,140, $1,260, $1,820, $1,380. 


Grade 3 
Original statute: 
$1,020, $1,080, $1,140, $1,200, $1,260. 
Amended statute (see public resolution June 7, 1924, 43 Stat. 669): 
$1,200, $1,260, $1,380, $1,440, $1,500. 


Grade 4 


Original statute: 

$1,140, $1,200, $1,260, $1,320, $1,380, $1,440, $1,500. 
Amended statute: 

$1,320, $1,380, $1,440, $1,440, $1,500, $1,560, $1,620. 


Grade § 


Original statute: 
$1,320, $1,380, $1,440, $1,500, $1,560, $1,620, $1,680. 
Amended statute: 


$1,500, $1,560, $1,620, $1,620, $1,680, $1,740, $1,800. 


Grade 6 


Original statute: 

$1,500, $1,560, $1,620, $1,680, $1,740, $1,800, $1,860. 
Amended statute: 

$1,680, $1,740, $1,800, $1,800, $1,860, $1,920, $1,980. 


*See footnote on p. 763. 
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Grade 7 


Original statute: 

$1,680, $1,740, $1,800, $1,860, $1,920, $1,980, $2,040. 
Amended statute: 

$1,860, $1,920, $1,980, $1,980, $2,040, $2,100, $2,200. 


Grade 8 


Original statute: 

$1,860, $1,920, $2,000, $2,100, $2,200, $2,300, $2,400. 
Amended statute: 

$2,000, $2,100, $2,200, $2,200, $2,300, $2,400, $2,500. 


Grade 9 


Original statute: 

$2,100, $2,200, $2,300, $2,400, $2,500, $2,600, $2,700. 
Amended statute: 

2,300, $2,400, $2,500, $2,500, $2,600, $2,700, $2,800. 

Grade 10 

Original statute: 

$2,400, $2,500, $2,600, $2,700, $2,800, $2,900, $3,000. 
Amended statute: 

$2,600, $2,700, $2,800, $2,800, $2,900, $3,000, $3,100. 

Charwomen (working part time) 


Original statute: 40 cents per hour. 
Amended statute: 45 cents per hour. 


Head charwomen 


Original statute: 45 cents per hour. 
Amended statute: 50 cents per hour. 


CLERICAL-MECHANICAL SERVICE 


Grade 1 


Original statute: $0.45, $0.50 per hour. 
Amended statute: $0.50, $0.55 per hour. 


Grade 2 


Original statute: $0.55, $0.60 per hour. 
Amended statute: $0.60, $0.65 per hour. 


Grade $3 


Original statute: $0.65, $0.70 per hour. 
Amended statute: $0.70, $0.75 per hour. 


Grade 4§ 


Original statute: $0.80, $0.90 per hour. 
Amended statute: $0.85, $0.95 per hour. 

The principle or method hereinbefore stated for determining the 
relative position under the original and amended statutes should be 
used in fixing the relative position in whatever grade the adminis- 
trative office places such position as required by the operation of the 
statute. The employees would thus receive the compensation rela- 
tively to that in the grade from which they came, also observing the 
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requirement of the statute with respect to the grade in which the 
statute may allocate them, that there be no reduction in compensation. 

With respect to the salary rates established under the amended act 
effective July 1, 1928, as hereinbefore indicated, the purpose of the 
average provision appearing in the annual appropriation acts is 
substantially accomplished by the requirement of said act as to main- 
taining relative position, any exceeding of the average being a direct 
result of the operation of the statute, which constitutes no authority 
for administrative action thereafter whereby the average will be 
exceeded, any changes in personnel on and after July 1, 1928, not 
incident to or required by the amendment to the classification act, 
being authorized to be made only within the average. 

In making adjustments under the amended classification act in the 
salary rates of positions for which the compensation is paid partly 
cash and partly in allowances furnished in kind, the act does not 
necessarily require any adjustment in the determined value of allow- 
ances furnished in kind but only in the rates of cash paid. 

The appropriations made for the fiscal year 1929 for the salaries 
or compensation of personnel affected by the amendatory act of May 
28, 1928, are available for the rates of compensation authorized and 
directed by said act. If deficiency in appropriations arises hereafter 


by reason thereof, report thereon is for submission to the Congress at 
its next session. 


(A-22663) 


APPROPRIATIONS—STORAGE CHARGES ON VEHICLES SEIZED AND 
SOLD UNDER INTERNAL-REVENUE LAWS 


The appropriation made for the enforcement of the narcotic and national 
prohibition acts is not available for the payment of storage charges on 
automobiles seized by the Prohibition Service in the enforcement of internal 
revenue laws and sold under section 3460, Revised Statutes. The storage 
charges in such cases are payable from the appropriation for collecting the 

internal revenue made in specific terms for the payment of expenses of 

seizure and sale. 


Comptroller General McCar! to the Secretary of the Treasury, June 2, 1928: 

There are for consideration by this office several claims of Ivan A. 
Williams, Lake Worth, Fla., for storage charges on automobiles seized 
and sold by the United States Prohibition Service. Such claims 
aggregating $606.50 were originally submitted for direct settlement, 
payable under the appropriation “ Enforcement of narcotic and 
national prohibition acts,” but in reply to requests by this office for 
additional information in the matter the acting Deputy Commis- 
sioner of Prohibtion by report dated April 10, 1928, recommended 
that payment be made under the appropriation “ Collecting internal 
revenue,” for the reason that the vehicles were seized and sold under 
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internal revenue laws, viz, sections 3450 and 3460, Revised Statutes. 
There is thus for consideration the question as to the appropriation 
properly chargeable with the storage charges in question. 

In the report of the Deputy Commissioner of Prohibtion it is 
stated that the seizure of the vehicles was made under section 3450, 
Revised Statutes, by prohibition agents acting in their capacity as 
such under a commission which authorizes them generally to enforce 
the national prohibition laws, and all other laws of the United States 
relating to the manufacture, sale, transportation, control, and taxa- 
tion of intoxicating liquors; that such vehicles were not turned over 
to the United States marshal at any time, but were sold and disposed 
of under the provisions of section 3460, Revised Statutes, by the 
prohibition administrator at Savannah, Ga., who deposited the pro- 
ceeds of the sale of such vehicles, without deduction, to the credit 
of the Treasurer of the United States as “ Miscellaneous receipts”; 
and that since the automobiles were seized and disposed of under 
internal revenue laws the appropriation for collecting internal reve- 
nue providing specifically for “ expenses of seizure and sale” should 
be charged with the storage charges involved. 

It appears that, pursuant to the provisions of the act of March 3, 
1927, 44 Stat. 1382, creating the Bureau of Prohibition and authoriz- 


ing the Secretary of the Treasury to confer and impose upon the 
commissioner and employees of such bureau certain powers and 
duties formerly under the Bureau of Internal Revenue, the Secretary 
of the Treasury under date of April 1, 1927, issued regulations 
providing in part as follows: 


(2) There are also hereby conferred and imposed upon the Commissioner 
of Prohibition, subject to the general supervision and direction of the Secre- 
tary of the Treasury, all the rights, privileges, powers, and duties conferred or 
imposed upon the Commissioner of Internal Revenue (and which are trans- 
ferred to and conferred and imposed upon the Secretary of the Treasury by 
subdivision (a) of section 4 of the above act of March 3, 1927) by any law, in 
so far as such rights, privileges, powers, and duties relate to— 

(a) The production, custody, and supervision of distilled spirits, alcohol, 
wines, fermented liquors, ceteal beverages, denatured alcohol, and other such 
liquors and liquids ; 

(b) The establishment, construction, operation, custody, and supervision of 
distilleries, industrial-alcohol plants, bonded warehouses, denaturing plants, 
wineries, bonded wine storerooms, breweries, rectifying houses, dealcoholizing 
plants, cereal beverage plants, and other places at which such spirits, liquors, 
or liquids are produced or stored ; 

(c) The determination, assertion, and compromise of liability for and the 
institution and compromise of suits for the recovery of, internal-revenue taxes 
and penalties, but only in case a violation of law relating to the enforcement 
of the eighteenth amendment is involved, except that all moneys shall be 
received and accounted for by the collectors of internal revenue, under the 
direction of the Commissioner of Internal Revenue ; 

(d) Inquiries and investigations relating to the filing of returns for oceupa- 
tional and commodity taxes and penalties in respect of intoxicating liquors, 
cereal beverages, and denatured alcohol ; 

(e) The seizure, for violation of the internal revenue laws relating to in- 
toxicating liquors, cereal beverages, and denatured alcohol, of property, whether 


6752°—28——49 
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real or personal (except seizure under distraint warrant), and the custody, 
control, sale, and disposition of property so seized; * * * 


The Prohibition Service was authorized by these regulations to 
enforce certain laws formerly for enforcement by the Bureau of 
Internal Revenue and such authorization must be taken and under- 
stood as including sections 3450 and 3460, Revised Statutes, in so 
far as the seizure and sale relates in any way to intoxicating liquors, 
etc. Such sections contain the following provisions: 


Sec. 3450. Whenever any goods or commodities for or in respect whereof 
any tax is or shall be imposed, or any materials, utensils, or vessels proper or 
intended to be made use of for or in the making of such goods or commodities 
are removed, or are deposited or concealed in any place, with intent to defraud 
the United States of such tax, or any part thereof, all such goods and com- 
modities, and all such materials, utensils, and vessels, respectively, shall be 
forfeited ; and in every such case all the casks, vessels, cases, or other packages 
whatsoever, containing, or which shall have contained, such goods or com- 
modities, respectively, and every vessel, boat, cart, carriage, or other convey- 
ance whatsoever, and all horses or other animals, and all things used in the 
removal or for the deposit or concealment thereof, respectively, shall be 
forfeited. * * * 

Szo. 3460. In all cases of seizure of any goods, wares, or merchandise, as 
being subject to forfeiture under any provision of the internal revenue laws, 
which, in the opinion of the collector or deputy collector making the seizure, 
are of the appraised value of five hundred dollars or less, the said collector or 
deputy collector shall; except in cases otherwise provided, proceed as follows: 

a a = +. ” a a 


Second. If the said goods are found by the said appraisers to be of the value 
of five hundred dollars or less, the said collector or deputy collector shall pub- 
lish a notice, for three weeks, in some newspaper of the district where the 
seizure was made, describing the articles, and stating the time, place, and 
cause of their seizure, and requiring any person claiming them to appear and 
make such claim within thirty days from the date of the first publication of 
such notice. 

* + + - o * a 

Fourth. If no claim is interposed and no bond is given within the time above 
specified, the collector or deputy collector, as the case may be, shall give ten 
days’ notice of the sale of the goods, wares, or merchandise by publication, 
and, at the time and place specified in the notice, shall sell the articles so 
seized at public auction, and, after deducting the expense of appraisement and 


sale, he shall deposit the proceeds to the credit of the Secretary of the 
Treasury. 


In an effort to facilitate the disposition of property seized by the 
Prohibition Service and avoid the incurring of large bills for storage 
charges upon such vehicles, the Commissioner of Prohibition under 
date of April 2, 1928, issued a letter of instructions to prohibition 
administrators and others concerned in which it is provided, among 
other things, as follows: 


If the liquor transported has not been tax paid (initial or differential tax), 
the vehicle is forfeitable under section 3450, R. S. If the vehicle is under 
$500 in value, it may be advertised and sold pursuant to the provisions of 
section 3460, R. 8.; or if a claimant appears and gives bond under latter sec- 
tion, the vehicle is forfeitable, regardless of innocent interests, by libel pro- 
ceedings instituted under section 3450, R. S. In such cases, therefore, the 
procedure under internal revenue laws should be adopted, and if a proceeding 
is pending in court under section 26, in which judgment has not been rendered, 
when the event happens which makes it impossible or impracticable to further 
prosecute the case, the United States attorney should be requested to dismiss 
the same in order that proceedings may be commenced under the internal reve- 
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nue laws. In such event, the monies received from the sale of the vehicle 
should be turned into the Treasury of the United States without payment of 
any expenses, which latter are payable out of the appropriation entitled “ Col- 
lecting the internal revenue.” 


Vehicles in which liquors have been deposited or concealed, and in regard 
to which there is available no evidence of transportation, can not be forfeited 


under the national prohibition act but must .be proceeded against under either 
sections 3450 or 3460, R. S., as above set out. 


The appropriation made for the enforcement of narcotic and 
national prohibition acts is for the enforcement of such acts only, 
and is not available for the payment of expenses incurred in the 
enforcement of internal revenue laws. And since the Prohibition 
Service has been authorized to enforce certain internal revenue laws 
relating to the seizure and sale of property in cases involving intoxi- 
cating liquors, cereal beverages, etc., the internal revenue appropria- 
tion made available for such enforcement must be considered and 
held as properly chargeable with the expenses of such enforcement 
as provided in the regulations promulgated by the Commissioner 
of Prohibition, supra. As stated in such regulations, also, cases 
involving seizure of property under section 3450, Revised Statutes, 
or under other internal revenue laws, and disposal under section 3460, 
Revised Statutes, should be treated and handled on a different basis 
than seizures and sales under section 26 of the national prohibition 
act. Under section 26, in which it is provided that the expenses of 
seizing, keeping, and selling the property shall be paid from the 
proceeds of the sale, it has been held that there is no authority to 
incur storage charges on vehicles seized thereunder in amounts in 
excess of the value of the property. 3 Comp. Gen. 348; id. 682; 
6 id. 666; 7 id. 443. In cases of sales under section 3460, Revised 
Statutes, the proceeds of the sale should be covered into the Treasury 
as miscellaneous receipts, internal revenue collections, without abate- 
ment or deduction as provided in section 3210, Revised Statutes, as 
amended by section 1031 of the revenue act of June 2, 1924, 43 Stat. 
351, and any charges incident to the seizure, storage, and sale of the 
property should be paid from the appropriation made for collecting 
internal revenue made specifically available for the payment of ex- 
penses of seizure and sale. The fact that in such cases an appropria- 
tion is available for the payment of such expenses does not authorize 
incurring exorbitant storage or other charges in connection with the 
property seized. Attention in this connection is invited to the pro- 
visions of section 3460, supra, as to the time the property is author- 
ized to be disposed of and due diligence should be exercised in the 
minimizing, as much as possible, of the storage and other charges 
upon vehicles, or other property properly for disposition under that 
section. 

In connection with the incurring of obligations by the Prohibition 
Service against appropriations of the Internal Revenue Service, 
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there arises the question as to the procedure in the actual payment 
of the same. It is understood that at the present time there are 
no funds in the hands of prohibition administrators from which 
may be paid claims for storage charges or other expenses incurred 
in connection with the enforcement of internal revenue laws. It 
would appear necessary that some administrative action be taken 
in connection with this phase of the matter either by placing funds 
under the internal-revenue appropriation to the credit of the pro- 
hibition administrator, or by requiring that all claims originating 
in the Prohibition Service and involving a payment from an inter- 
nal revenue appropriation be forwarded to the disbursing clerk of 
the Treasury Department for payment, or that all such claims be 
transmitted to this office for direct settlement accompanied by an 
administrative report and recommendation. 

The claims of Ivan A. Williams, hereinbefore referred to, will 
be allowed by this office in the amount found due and will be certi- 
fied for payment under the internal-revenue appropriation without 
further administrative action, but in the future claims of this nature 
forwarded here for direct settlement should bear the approval and 
recommendation of the Secretary of the Treasury, rather than of the 
Bureau of Prohibition. 


(A-23111) 


PAY—RETAINER—FLEET NAVAL RESERVE MEMBER CREDITED 
WITH EXTRAORDINARY HEROISM 


The provision in the act of August 29, 1916, 39 Stat. 590, authorizing 10 per 
cent increase of retainer pay to transferred members of the Fleet Naval 
Reserve “who may be credited with extraordinary heroism in the line of 
duty ” contemplated such recognition of an act of heroism as then provided 
by law in section 1407, Revised Statutes, as amended by the act of March 
8, 1901, 81 Stat. 1099, and where the record does not show an award prior 
to February 4, 1919, of a medal of honor for extraordinary heroism as pro- 
vided in section 1407, Revised Statutes, as amended, right to such increase 
of retainer pay does not accrue. 


Comptroller General McCarl to Lieut. W. Dismukes, United States Navy, June 

2, 1928: 

By direction of the Secretary of the Navy there has been received 
your letter of May 15, 1928, requesting decision whether a certificate 
from the Bureau of Navigation setting forth that a reservist has per- 
formed a deed or act which is considered as “ extraordinary heroism” 
as contemplated by the act of August 29, 1916, 39 Stat. 590, is accept- 
able as establishing the man’s right as a transferred member of the 
Fleet Naval Reserve to increase of 10 per cent on retainer pay author- 
ized for members “ credited with extraordinary heroism ” as provided 
therein. 

You state that the account of Frank William Crilley, 185-47--83- 
CGM, F. 3-c, is before you for adjustment and that letter dated May 
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8, 1928, has been received from the Bureau of Navigation reading as 
follows: 


1. The above-named man was transferred to the Fleet Naval Reserve, Class 
1-e, on 11 May, 1917. 

2. An investigation of the records show that this man has never been cred- 
ited with extraordinary heroism although it is believed he should be, as the 
records show that he was given a silver life-saving medal for saving the life 
of Chief Gunner’s Mate William F, Loughman on 17 April, 1915, while working 
in connection with the salvaging of the U. S. 8S. F—-4 at Honolulu, T. H. Fol- 
lowing is a copy of the letter of commendation written by the Secretary of the 
Navy on 13 December, 1915, relative to the heroic act of Crilley: 

“The attention of the department has been called to the excellent work you 
did in connection with the salvage of the F—4, and particularly to your heroic 
work in the rescue of Chief Gunner’s Mate William F. Loughman, U. S. Navy, 
when he became foul while diving at a depth beyond two hundred and fifty feet. 

“Such work is highly commendable and the department wishes to extend to 
you its appreciation of the manner in which you performed this duty. 

“A copy of this letter has been made a part of your record.” 

3. The bureau considers that this is a case of extraordinary heroism as defined 
by the act of 29 August, 1916, and the act approved 28 February, 1925, to be 
effective 1 July, 1925, and it is recommended that Crilley’s retainer pay be 
increased accordingly. 

. R. H. Leten. 


The act of August 29, 1916, 39 Stat. 590, provided : 


Members of the Fleet Naval Reserve who have, when transferred to the Fleet 
Naval Reserve, completed naval service of sixteen or twenty or more years shall 
be paid a retainer at the rate of one-third and one-half, respectively, of the base 
pay they were receiving at the close of their last naval service plus all perma- 
nent additions thereto: Provided, That the pay authorized in this paragraph 
as a retainer shall be increased ten per centum for all men who may be credited 
with extraordinary heroism in the line of duty or whose average marks in con- 


duct for twenty years or more shall not be less than ninety-five per centum of 
the maximum. 


Section 24 of the act of February 28, 1925, 43 Stat. 1087, provides: 


All enlisted men who heretofore have been transferred from the regular Navy 
to the Fleet Naval Reserve established by the act of August 29, 1916, and who 
by section 1 of this act are transferred to the Fleet Naval Reserve herein 


created, shall receive the rate of pay they were legally entitled to receive in the 
Naval Reserve Force: * * 


Section 1407, Revised Statutes, provided as follows: 


Seamen distinguishing themselves in battle, or by extraordinary heroism In 
the line of their profession, may be promoted to forward warrant officers, upon 
the recommendation of their commanding officer, approved by the flag officer 
and Secretary of the Navy. And upon such recommendation they shall receive 
a gratuity of one hundred dollars and the medal of honor, to be prepared under 
the direction of the Navy Department. 


This was amended by the act of March 3, 1901, 31 Stat. 1099, read- 
ing as follows: 


That any enlisted man of the Navy or Marine Corps who shall have distin- 
guished himself in battle or displayed extraordinary heroism in the line of his 
profession shall, upon the recommendation of his commanding officer, approved 
by the flag officer and the Secretary of the Navy, receive a gratuity and medal 
of honor as provided for seamen in section fourteen hundred and seven of the 
Revised Statutes. 


Section 1407, Revised Statutes, and the act of March 3, 1901, were 
in force when the act of August 29, 1916, was enacted. But, see, 5 
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Comp. Gen. 258. Said act of August 29, 1916, does not define what 
shall constitute an act of extraordinary heroism nor does it pre- 
scribe how credit therefor shall be determined, but obviously con- 
templated such recognition of an act of heroism as then provided by 
law in section 1407, Revised Statutes, as amended by the act of 
March 3, 1901. When, under said statutes, action has been taken by 
proper naval authorities recognizing performance of “ extraordinary 
heroism,” such credit is sufficient to entitle the man to the 10 per cent 
increase of retainer pay as a transferred member of the Fleet Naval 
Reserve. Decision 81 MS. Comp. Dec. 1024, June 2, 1917. 

In the instant case the record does not show an award prior to 
February 4, 1919, of a medal of honor for extraordinary heroism as 
provided in section 1407, Revised Statutes, as amended. 

You are advised that upon the facts stated, action taken by the 
Bureau of Navigation, as shown in letter of May 3, 1928, does not 
authorize payment of increased retainer pay to Crilley because of 
“ extraordinary heroism in line of duty.” 


(A-22720) 


OSAGE INDIANS—DISPOSITION OF UNRESTRICTED FUNDS AND 
PROPERTY OF MINORS REACHING MAJORITY 


Unrestricted funds and property in the hands of a guardian of a minor Osage 
Indian allottee who becomes of age should be disposed of in accordance with 
the order of the county court of Osage County, such funds and property not 
being under the supervision and control of the Secretary of the Interior as 
are restricted funds covered by the act of February 27, 1925, 43 Stat. 1008. 


Comptroller General McCarl to the Secretary of the Interior, June 4, 1928: 

I have your letter of April 27, 1928, requesting decision as to what 
disposition should be made of funds and securities in the hands of a 
former guardian of a restricted Osage Indian allottee who has now 
become of age. 

A request has been filed on behalf of Kate Wilcox, nee Albert, 
Osage allottee No. 2164, who became of age February 3, 1928, for 
the turning over to her of all the funds in the hands of J. C. Cornett, 
her former guardian, consisting of $123.98 in cash and securities 
valued at approximately $20,900. It is stated that all such funds 
were received by a guardian predecessor of Mr. Cornett prior to the 
act of March 3, 1921, and are therefore unrestricted, and it is con- 
tended that as such the funds which have thus accumulated are 
properly for delivery to the allottee in her own right, she having 
now become of age. 

The act of February 27, 1925, 43 Stat. 1008, amending the provi- 
sions of the act of March 3, 1921, 41 Stat. 1250, provided in section 1: 


That the Secretary of the Interior shall cause to be paid at the end of each 
fiscal quarter to each adult member of the Osage Tribe of Indians in Oklahoma 
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having a certificate of competency, his or her pro rata share, either as a member 
of the tribe or heir or devisee of a deceased member, of the interest on trust 
funds, the bonus received from the sale of oil or gas leases, the royalties there- 
from, and any other moneys due such Indian received during each fisca! quarter, 
including all moneys received prior to the passage of this act and remaining 
unpaid ; and so long as the accumulated income is sufficient the Secretary of the 
Interior shall cause to be paid to the adult members of said tribe not having a 
certificate of competency $1,000 quarterly, * * * and shall cause to be paid 
for the maintenance and education, to either one of the parents or legal guar- 
dians actually having personally in charge, enrolled or unenrolled, minor 
member under twenty-one years of age, and above eighteen years of age, $1,000 
quarterly out of the income of each of said minors, * * *. All moneys now 
in the possession or control of legal guardians heretofore paid to them in excess 
of $4,000 per annum each for adults and $2,000 each for minors under the act 
of Congress of March 3, 1921, relating to the Osage Tribe of Indians, shall be 
returned by such guardians to the Secretary of the Interior, and all property, 
bonds, securities, and stock purchased, or investments made by such guardians 
out of said moneys paid them shall be delivered to the Secretary of the Interior 
by them, to be held by him or disposed of by him as he shall deem to be for the 
best interest of the members to whom the same belongs. All bonds, securities, 
stocks, and property purchased and other investments made by legal guardians 
shall not be subject to alienation, sale, disposal, or assignment without the 
approval of the Secretary of the Interior. Any indebtedness heretofore law- 
fully incurred by guardians shall be paid out of the funds of the members for 
whom such indebtedness was incurred by the Secretary of the Interior. All 
funds other than as above mentioned, and other property heretofore or hereafter 
received by a guardian of a member of the Osage Tribe of Indians, which was 
theretofore under the supervision and control of the Secretary of the Interior 
or the title to which was held in trust for such Indian by the United States, shall 
not thereby become divested of the supervision and control of the Secretary of 
the Interior or the United States be relieved of its trust; and such guardian 
shall not sell, dispose of, or otherwise encumber such funds or property without 
the approval of the Secretary of the Interior, and in accordance with orders of 
the county court of Osage County, Oklahoma. In case of the death, resignation, 
or removal from office of such a guardian, the funds and property in his pos- 
session subject to supervision and control of the Secretary of the Interior or to 
which the United States held the title in trust shall be immediately delivered to 
the superintendent of the Osage Agency, to be held by him and supervised or 
invested as hereinbefore provided. * * * 


The guardianship in the present case in so far as Mr. Cornett is 
concerned did not terminate because of death, resignation, or re- 
moval from office of the guardian but because the minor reached her 
majority. But regardless of the cause of termination of guardian- 
ship, there is for consideration the question whether the funds and 
property involved in the present case are “subject to supervision 
and control of the Secretary of the Interior.” The funds now in 
the hands of the guardian and those used in acquiring the securities 
were not derived from the Government, as income or otherwise, sub- 
sequent to March 3, 1921, but were paid to a former guardian of 
the minor allottee under the provisions of section 4 of the act of 
June 28, 1906, 34 Stat. 539, in which it was provided that certain 
funds due Osage Indian minors should be paid quarterly to the 
parents until the minor reached the age of 21, or to a legal guardian 
if the parents were deceased, the payments to be made in the manner 
therein prescribed. The section contained also a proviso that if the 
funds were being misused or squandered the Commissioner of Indian 
Affairs could withhold payment of the income, but in so far as pay- 
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ments already made to the parents or to the guardian there was no 
provision for assuming any supervision or control thereof. 

The acts of March 3, 1921, and February 27, 1925, swpra, both 
relate to, and deal with, funds remaining unpaid or, under the act 
of 1925, to funds restricted by the act of 1921, and improperly paid 
to the guardians. Neither act makes any attempt to place any restric- 
tions upon funds paid to a guardian prior to the enactment of 1921, 
and in this connection attention is invited to decision of the Supreme 
Court of the United States in the case of Work v. Lynn, 266 U. S. 
161, in which it was held in substance that where a payment is made 
to a legal guardian duly appointed by a court of competent jurisdic- 
tion such court alone is to say what disposition should be made of 
the funds. 

Accordingly, it must be held in the present case that the funds and 
property involved are not such as properly may be considered under 
the supervision and control of the Secretary of the Interior. They 
are properly for disposition by the guardian in accordance with the 
directions of the decree of the county court of Osage County under 
which said guardian holds his appointment. 

In this connection it is noted that at the hearing before the Osage 
County Court upon the final report of the guardian the court directed 
that, inasmuch as Kate Albert is a full-blood Osage Indian, the 
guardian make settlement with the superintendent of the Osage 
Indian agency as to the balance of cash remaining in his hands after 
payment of the costs in the case, and as to any securities and prop- 
erty remaining in his hands, but the order was amended by the 
court at the instance of the guardian, who suggested that the char- 
acter and source of the funds and property were such that there 
was at least a doubt whether the Federal Government had or should 
exercise any supervision or control thereof. Should the county 
court of Osage County authorize or direct the guardian to make 
final settlement with the former ward instead of with the superin- 
tendent of the agency, such settlement would be legal and proper in 
so far as the Federal Government is concerned. 













































(A-23190) 


PUBLIC BUILDINGS—EXCHANGE OF SITES—CUSTODY AND 
CONTROL 


Where, pursuant to statutory authority, the Treasury Department exchanges 
the present site of the post Office in the city of Roanoke, Va., for another 
site of equal value owned by the city, and, in the deed, reserves to the 
United States the custody and control of the post-office building on the 
present site until the completion of the new building, the building so 
retained and occupied may be considered as a public building under the 
control and custody of the Treasury Department within the purview of the 
respective appropriations for repairs, equipment, and general expenses of 
public buildings. 
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Comptroller General McCarl to the Secretary of the Treasury, June 6, 1928: 


There has been received your letter (SA-L) of May 25, 1928, as 
follows: 


In furtherance of the public buildings act approved May 25, 1926, there was 
authorized by Congress in the act, dated March 5, 1928, making appropriations 
for the Post Office and Treasury Departments for the fiscal year ending June 
30, 1929, the following item: 

“ Roanoke, Virginia, post office, courthouse, and so forth: The Secretary of 
the Treasury is authorized to acquire a new site and construct a new building 
under an estimated total cost of $775,000, or at his discretion and on such 
terms as he shall deem proper, to exchange the present site and building for a 
new site and construct thereon a new building at an estimated total cost of 
$525,000, $350,000.” 

By resolution passed by the council of the city of Roanoke, Virginia, on May 
4, 1928, the city proposes to exchange a piece of ground of equal value for the 
present post-office site. Should the exchange be effected with the delivery of 
deeds by each party to the other, it will be necessary for the Government to 
occupy the present post office until completion of the new Federal building, 
and the city of Roanoke has placed in its resolution authorizing the exchange 
on behalf of the city, the following proviso: 

“The United States Government to pay all costs of maintenance of said 
building (present post-office building) during its occupancy, including janitor 
service, heat, light, water, and such other costs as is usual to the maintenance 
of such buildings.” 

It is intended that the Government shall give the city of Roanoke a deed 
for the present site, in which provision will be made for the continued custody 
a — of the post-office building until completion of the new Federal 

uilding. 

The question now arises as to whether the present post-office building, remain- 
ing in the custody and control of the Treasury Department until completion vf 
the new building, is such a public building within the meaning of the law as to 
permit the Treasury to expend the necessary monies thereon from the several 
appropriations providing for the repairs, equipment, and general expenses of 
completed and occupied public buildings under the control of the Treasury 
Department. 

In 30 Statutes, 597, 614, special provision is made for placing the public 
buildings under the continued jurisdiction of the Treasury Department, and ino 
accordance therewith the several repair and maintenance appropriations are 
made in the annual appropriation acts for use in “ public buildings under the 
control of the Treasury Department.” In 38 Statutes, page 22, it is provided— 

“That hereafter, unless otherwise specifically provided by law, whenever the 
Secretary of the Treasury is authorized to secure temporary quarters for the use 
of the Government officials pending the alteration, improvement, or repairs to, 
or the remodeling, reconstruction, or enlargement of, any public building under 
the control of the Treasury Department not hereinbefore excluded, appropria- 
tions for the foregoing purposes shall be available, if necessary, in connection 
with such portions of the premises as may be rented for or occupied by such 
officials in the same manner, for the same purpose, and to the same extent as if 
the title to such premises were vested in the United States.” 

The question appears to fall within the spirit if not the letter of the law. The 
Government will have continued control and custody of the building until the 
new Federal building is ready for occupancy, even though the title to the site 
has been given to the city of Roanoke, the deed providing for this contingency. 
While the old building will not be occupied incident to the alteration, improve- 
ment, repair, remodeling, reconstruction, or enlargement of a public building, 
it will be occupied incident to the erection of a new building. 

Your consideration and decision is respectfully requested as to whether, in 
view of a provision in the deed to the city of Roanoke for the continued control 
and custody of the old post-office building pending erection of a new Federal 
building, the appropriations for the repair, equipment, and general expenses of 
public buildings under the control of the Treasury Department may be utilized 
for the necessary janitor service, heat, light, water, and other necessary costs 
usual to the maintenance of a public building, even though the Government is 
divested of title incident to the exchange of sites. 





w 
778 DECISIONS OF THE COMPTROLLER GENERAL 


It will be noted that the appropriations for repairs, equipment, 
and general expenses of public buildings do not limit their applica- 
tion to buildings owned by the United States but to buildings under 
“custody and control of the Treasury Department.” If, therefore, 
in the deed transferring title to the city of Roanoke there is a specific 
reservation to the United States of the custody and control of the 
building situated thereon until such time as the new post-office 
building is completed, the building so retained and occupied may 
be considered as continuing, until completion of the new building, 
its character as a public building under the custody and control of 
the Treasury Department, within the purview of the appropriations 
for repairs, equipment and general expenses of all completed and 
occupied public buildings under the custody and control of the 
Treasury Department. 


The question submitted is answered in the affirmative. 


(A-23218) 
POSTAL EMPLOYEES—EXTRA PAY FOR NIGHT WORK 


Under the act of May 24, 1928, 45 Stat. 725, providing for payment to postal 
employees of extra pay for night work at the rate of 10 per cent of their 
hourly pay per hour, the “hourly pay” of all postal employees affected 
by the act, except clerks in the Railway Mail Service, should be computed 
in accordance with the act of March 4, 1911, 36 Stat. 1339, on the basis 
of 365 days per annum, and the “hourly pay” of clerks in the Railway 
Mail Service should be computed in accordance with the act of February 28, 
1925, 43 Stat. 1063, on the basis of 306 days per annum. 

The 10 per cent extra pay authorized by the act of May 24, 1928, 45 Stat. 725, 
to be paid to postal employees for night work is to be applied to overtime 
work at night that is in excess of 8 hours, on the basis of 306 days per 
annum, for all postal employees entitled to both overtime pay and extra 
pay for night work. 

The extra pay for night work authorized for postal employees by the act of 
May 24, 1928, 45 Stat. 725, is not subject to retirement deductions. 


Comptroller General McCarl to the Postmaster General, June 8, 1928: 

Consideration has been given to your letter of June 1, 1928, in 
which you refer to the act of May 24, 1928, providing for the pay- 
ment of extra pay for night service performed by certain classes of 
employees in the Postal Service, and submit for decision three ques- 
tions presented as follows: 


(1) It is understood that the hourly pay will be computed in pursuance of 
the act of March 4, 1911, providing that annual salaries shall be divided into 
12 different annual installments, one of which shall be the pay for each 
calendar month and that in making payment for a fractional part of any 
ealendar month there shall be paid such proportion of one of such installments 
as the number of days in the fractional part of that month bears to the actual 
number of days in that month, the hourly rate of pay being determined by 
dividing the daily rate of pay by 8. Is this correct? 

(2) It is understood that the payment of 10 per cent extra for night work is 
in the nature of a bonus and that it is added to the hourly pay of employees 
based upon their salaries as fixed by law, and that where employees on night 
work are employed overtime, for which they are paid on the basis of their 
annual pay, the rate per hour being determined as provided by the act of 
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February 28, 1925, by dividing the annual salary by 306 and dividing the 
quotient thus obtained by 8, the 10 per cent bonus for night work is based on 
the pay per hour for such overtime occurring at night. Is this correct? 

(3) It is understood that as extra pay for night work is in the nature of a 
bonus it is not subject to the deduction of 3% per cent for the retirement fund. 
Is this correct? 


The act of May 24, 1928, Public No. 496, 45 Stat. 725, provides as 
follows: 


That after July 1, 1928, supervisory employees, special clerks, clerks, substi- 
tute clerks, watchmen, messengers, laborers, and employees in the motor-vehicle 
service, in first and second class post offices; carriers and substitute carriers 
in the City Delivery Service; and railway postal clerks, substitute railway 
postal clerks, and laborers in the Railway Mail Service, who are required to 
perform night work, shall be paid extra for such work at the rate of 10 per 
centum of their hourly pay per hour: Provided, That night work is defined as 
any work done between the hours of six o'clock postmeridian and six o'clock 
antemeridian. 


Section 4 of the act of March 4, 1911, 36 Stat. 1339, provides as 
follows: 


That after June thirtieth, nineteen hundred and eleven, where the salary 
or compensation of any employee in the Postal Sesvice is at an annual or 
monthly rate, the following rules shall be followed in computing the amount 
due: An annual salary or compensation shall be divided into twelve equal 
installments, one of which shall be the pay for each calendar month;.and in 
making payment for a fractional part of any calendar month there shall be 
paid such proportion of one of such imstallments, or of the amount of the 
monthly salary or compensation, as the number of days in the fractional part 
of that month bears to the actual number of days in that month. 


Section 4 of the act of February 28, 1925, 43 Stat. 1059, authorizes 
overtime for clerks and laborers in first and second class post offices 
and letter carriers in the City Delivery Service in the following 
terms: 


* * * Provided further, That hereafter special clerks, clerks, and laborers, 
in the first and second class post offices and carriers in the City Delivery Serv- 
ice shall be required to work not more than eight hours a day: Provided 
further, That the eight hours of service shall not extend over a longer period 
than ten consecutive hours, and the schedules of duty of the employees shall 
be regulated accordingly: Provided further, That in cases of emergency, or if 
the needs of the service require, and it is not practicable to employ substitutes, 
special clerks, clerks, and laborers, in first and second class post offices and 
earriers in the City Delivery Service can be required to work in excess of 
eight hours per day, and for such overtime service they shall be paid on the 
basis of the annual pay received by such employees: And provided further, 
That in computing the compensation for such overtime, the annual salary or 
compensation for such employees shall be divided by three hundred and six, 
the number of working days in the year less all Sundays and legal holidays 
enumerated in the act of July 28, 1916; the quotient thus obtained will be the 
daily compensation which divided 7 eight will give the hourly compensation 
for such overtime service: * * 


A similar provision appears in section 6 governing overtime of 
employees in the motor-vehicle service, 43 Stat. 1061. 

The same act, 43 Stat. 1063, provides the following with respect to 
the clerks in the Railway Mail Service: 

* * * Provided, That service of clerks shall be based on an average of not 
exceeding eight hours daily for three hundred and sixty days per annum, includ- 


ing proper allowances for all service required on lay-off periods. Clerks 
required to perform service in excess of eight hours daily, as herein provided, 
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shall be paid in cash at the annual rate of pay or granted compensatory time at 
their option for such overtime. Railway postal clerks assigned to terminal 
railway post offices and transfer offices and laborers in the Railway Mail Service 
shall be required to work not more than eight hours a day, and that the eight 
hours of service shall not extend over a longer period than ten consecutive 
hours, and that in cases of emergency, or if the needs of the service require, 
they may be required to work in excess of eight hours a day, and for such addi- 
tional service they shall be paid in proportion to their salaries as fixed by law. 

See also similar provision in the prior statute of June 5, 1920, 41 
Stat. 1053. 

It will be noted that as to all postal employees affected by the above- 
quoted provisions of law, except clerks in the Railway Mail Service, 
only overtime pay is to be computed on the basis of 306 days per 
annum. The regular compensation of all postal employees, except 
clerks in the Railway Mail Service, is computed in accordance with 
the act of March 4, 1911, supra, and the hourly rate within the mean- 
ing of the act of May 24, 1928, would be computed accordingly. But 
as to clerks in the Railway Mail Service both the regular compensa- 
tion and overtime pay are required to be computed on the basis of 
306 days per annum. In this connection reference is made to decision 
of this office dated March 11, 1922, 1 Comp. Gen. 498, wherein it is 
stated : 


* * * ‘The provision of law hereinbefore quoted placing the service of rail- 


way postal clerks on a basis of not exceeding 8 hours daily for 306 days per 
annum supersedes the provision in section 4 of the act of March 4, 1911, 36 Stat. 
1339, relative to method of computing salary or compensation, in so far as rail- 
way postal clerks are concerned, and must be construed to authorize payment 
to such clerks of regular compensation at the rate of 1/306 of the annual rate 
for each day’s service—the day to consist of 8 hours or less as hereinbefore 
indicated. This obviates the necessity of any conversion from a 306 day to a 
365 day basis. (See also 6 Comp. Gen. 618.) 

Your questions are answered as follows: 

(1) This statement is correct with respect to all postal employees 
affected by the act of May 24, 1928, except clerks in the Railway 
Mail Service. The hourly pay for clerks in the Railway Mail Serv- 
ice should be computed in accordance with the act of February 28, 
1925, supra. 

(2) If this statement means that the 10 per cent increase for 
night work is to be applied to overtime work at night, that is, in 
excess of 8 hours, on the basis of 306 days per annum, rather than 
on the basis of 365 days per annum, it is correct and is applicable 
to all postal employees entitled to both overtime pay and extra pay 
for night work under the act of May 24, 1928. 

(3) This statement is correct. See section 4, 2d paragraph, of the 
civil retirement act as amended by the act of July 3, 1926, 44 Stat. 
907, which provides as follows: 

The term “basic salary, pay, or compensation,” wherever used in this act 
shall be so construed as to exclude from the operation of the act all bonuses, 


allowances, overtime pay, or salary, pay, or compensation given in addition te 
the base pay of the position as fixed by law or regulation. 
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See also similar provision in the original civil retirement act of 
May 22, 1920, 41 Stat. 615, and construction thereof, 27 Comp. Dee. 
152; 3 Comp. Gen. 210; 4 id. 875; 5 id. 139. 

Your attention is invited to the provision that the act of May 24, 
1928, is applicable “after July 1, 1928.” Therefore, the additional 
compensation for night work authorized by the act may not be paid 


for the hours from 6 o’clock postmeridian, July 1, 1928, to midnight 
of that date. 


(A-20285) 


QUARTERS AND SUBSISTENCE ALLOWANCE—NAVY ENLISTED 
MEN ON DETACHED DUTY—RELIEF OF NAVY DISBURSING 
OFFICERS UNDER SECTION 285, REVISED STATUTES 


Enlisted men of the Navy are entitled to a quarters and subsistence allowance 
only when on detached duty away from station; and there is no authority 
in the Navy Department nor in commanding officers or enlisted men to 
“contract” for their lodging and subsistence at rates in excess of those 
fixed by the President under the authority of section 11 of the act of 
June 10, 1922, 42 Stat. 630. 

Where a disbursing officer of the Navy aids in the preparation of an irregular 
voucher, the proposed payment being contrary to existing decisioris, he 
is not entitled to relief under section 285 of the Revised Statutes, although 
he protested payment to the Commanding officer and the latter reiterated 
his order to pay. 


Comptroller General McCarl to the Secretary of the Navy, June 12, 1928: 

There has been received your second indorsement of October 19, 
1927, on the request of Lieut. S. P. Vaughn (S. C.), United States 
Navy, in effect requesting removal of an item of $58.90 (credit for 
which was disallowed in his disbursing accounts by certificate 
K-9326-N, January 1 to 31, 1927), and charged against the com- 
manding officer under whose order he paid the item, the request being 
based on the provisions of section 285 of the Revised Statutes. Your 
indorsement is as follows: 


1. Respectfully forwarded to the Comptroller General of the United States, 
requesting that item 4 ($58.90), General Accounting Office certificate K-0326-N, 
January 1 to January 31, 1927, be removed from the accounts of Lieutenant 8. P. 
Vaughn, Supply Corps, U. 8S. N., for the reason that this payment was duly 
protested by this officer in accordance with provisions of article 1748, Navy 
Regulations, 1920, and section 285, U. S. Revised Statutes. 

2. Attention is invited in this connection to the information contained in the 
inclosures forwarded with basic letter. It appears therefrom that the com- 
manding officer, naval air station, Pearl Harbor, T. H., directed payment of 
lodging and subsistence expenses for the enlisted men concerned at the cheapest 
and most reasonable rates that could be obtained. The quartering and sub- 
sisting of these enlisted men under the circumstances has always been regarded 
by this department as equivalent to the furnishing of quarters and subsistence 
in kind, as contradistinguished from those cases in which a cash allowance only 
should be given, in accordance with the provisions of Executive order of June 
10, 1922 (since superseded by Executive Order No. 4630 of April 13, 1927). To 
hold otherwise would mean that the naval authorities were prohibited from 
contracting for the furnishing of quarters and subsistence in kind to enlisted 
men in exceptional and unusual circumstances, as was the situation in the 
present case. That the conditions necessitating the furnishing of quarters and 
subsistence in kind to the enlisted men concerned in this case were exceptional 
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is clearly evidenced by the facts disclosed. This department, therefore, feels 
most strongly that the commanding officer, naval air station, Pearl Harbor. 
T. H., was fully justified, in the emergency conditions existing at the time, in 
directing payment for quarters and subsistence in kind furnished the enlisted 
men involved. 

3. In view of all the foregoing, the Navy Department hopes that you will 
see your way clear to acquiesce in its views as herein expressed and direct 
that credit be allowed for payment of quarters and subsistence furnished in 
this case. 


Your request has a double aspect. If the item is removed from 
Lieutenant Vaughn’s account pursuant to section 285, Revised 
Statutes, that statute is mandatory that “the commanding officer 
by whose order such disbursement or disposal was made shall be 
held accountable for the same.” By the last paragraph of your in- 
dorsement you also request that the item be credited on its merits. 
Before discussing either of the alternatives suggested by your in- 
dorsement, the facts of the transaction will be briefly stated. An 
order issued by the commanding officer of the United States naval 
air station, December 17, 1926, is as follows: 


U. 8. Navau Arr SraTION, 
Pearl Harbor, T. H., 17 December, 1926. 
Operation order 
No. 17-26 
Task organization S 
(a) Patrol squadron fourteen, Lieutenant McDonnel, First Division VP-14. 
(b) U. 8. 8S. Pelican, Lieutenant Danielson. 

1. One Division Patrol Squadron Fourteen and U. 8S. 8. Pelican will make a 
trip to Kauai, T. H., for the purpose of transporting Navy athletic teams to 
participate in New Years celebration of that island. 

2. Pelican will transport athletics and act as tender and guard for planes 
of VP-14. Planes will land at Nawiliwili Bay, make local flights as ordered, 
and return to Pearl Harbor three January. 

3 (a) Planes, VP-14, take off Pearl Harbor 0700, thirty December, proceed 
Nawiliwili Bay, land and disembark passengers. Take off from Nawiliwili 
Bay when ordered by division commander and return Pearl Harbor. 

(b) Pelican leave Pearl Harbor in sufficient time to take station midway in 
Kauai Channel 0800 thirty December. After passage of planes proceed Nawili- 
wili Bay, land passengers, and act as plane tender during stay of detachment 
at Kauai. Leave Nawiliwili Bay when ordered by commanding officer of 
detachment. 

(c) Report all arrivals and departures to commandant of fourteenth naval 
district and naval air station, Pearl Harbor. Planes report position at fifteen- 
minute intervals during all flights to commandant and to Pelican. 

4. Pelican furnish subsistence during transportation to men of athletic teams. 
Be prepared to quarter and subsist plane crews from arrival to departure of 
planes at Nawiliwili Bay. Also transport such aviation stores and supplies as 
may be turned over by material officer of VP-14. 

5. Use 580 Kes. Commanding officer of Seaplane Division in 14-P-1. 


M. B. McComs, 
Lieutenant Commander, U. 8. Navy, Commanding. 
It is inferred that the purpose of the journey was to transport on 
the Pelican naval athletes to participate in a New Year celebration 
and that the division of airplanes was to give exhibition flights at 
such New Year celebration. Your indorsement implies an approval 
of the use of naval personnel and equipment for that purpose; other- 
wise there is no indication of your approval thereof, While this 
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office has jurisdiction to pass upon the availability of an appropria- 
tion for the payment of expenses directly resulting from an enter- 
prise of this character (the regular pay and allowances of the 
personnel not being involved, and the legality of the use of stores 
for such a purpose being committed to the Secretary of the Navy 
by the act of March 29, 1894, 28 Stat. 47), isolated incidents such as 
this coming to attention in the audit have not been of sufficient 
magnitude to warrant raising a question on that ground. Attention 
is merely called to this feature as in the view of this office on the 
facts now presented the entire journey was not necessarily in the 
public service but suggests a private enterprise for which, properly, 
naval appropriations are not available and there should have been a 
showing of facts as to the naval necessity—the prima facie private 
nature of the matter itself suggesting that there should accompany 
an explanation of the public or naval connection. In keeping with 
its action in the past where isolated similar activities have come to 
attention, this office will in this case defer to your implied approval 
of the journey and consider the matter on the basis presented—as an 
ordered and legally authorized journey of the naval personnel in- 
volved, the expenses of which are properly chargeable to naval 
appropriations. 

On the completion of the New Year celebration, and on January 3, 
1927, the Pelican proceeded to mid-channel to take station until the 
planes of the division passed. Between the departure of the Pelican 
and its arrival in mid-channel a change in weather conditions, with 
high winds, developed, making impracticable, if not actually dan- 
gerous, the flight of the division. The Pelican proceeded to Pearl 
Harbor, discharged her passengers, and did not return to Kauai until 
late in the afternoon of January 5, to resume its function as tender 
for the division of planes. The weather conditions during the inter- 
val are described by the commanding officer of the division of planes 
as follows: 

The sea and wind even inside the harbor of Nawiliwili were, from noon Janu- 
ary 3rd, to noon January 5th, of such intensity as to make conditions extremely 
hazardous for the Pelican had she remained there and during this period a 
plane broke loose from its moorings three separate times and was only pre- 
vented from becoming a total loss through great difficulty. On the afternoon of 


January fifth the regular passenger steamer from Kauai to Honolulu did not 
make her schedule run because of the danger in clearing the harbor entrance. 


The Pelican not being present to act as tender, and no other provi- 
sion for subsisting the enlisted men being available, they were quar- 
tered and subsisted at the Lihue Hotel (Fairview) Lihue, Kauai, 
T. H., under an arrangement made by the commanding officer of the 
division of planes for room at $2, breakfast $0.75, lunch $1, and dinner 
$1.25—a total of $5 per day. 
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There is attached to the voucher a supporting bill of the hotel and 
a “ Proposal for supplies or services,” S. and A. Form No. 101, rep- 
resented as dated “ 3rd January, 1927, addressed to the Lihue Hotel, 
and signed by S. P. Vaughn (S. C.), United States Navy, on which 
is an undated bid by the Lihue Hotel and acceptance indorsed 
thereon by the commanding officer of the division of planes. The 
voucher bears a certificate by S. P. Vaughn that the purchase was 
made “in accordance with sections 4 and ¢ of the methods on the 
reverse ” of the voucher form; that is, without advertising because of 
“ absence of competition ” and under a “ written proposal and accept- 
ance.” It does not appear that the supply officer was attached to the 
plane division or on duty on the island of Kauai, and, as on January 
8, 1927, when the proposal is purported to have been issued, travel 
between the naval air station at Pearl Harbor and Kauai, was diffi- 
cult, if not impracticable, it would appear that the proposal was ante- 
dated and completed merely to give a semblance of regularity to the 
transaction. It is noted in this connection that the apparently ante- 
dated proposal is signed by Lieutenant Vaughn and the voucher is 
certified by him as the supply and disbursing officer, and that he is the 
same officer who protested payment of the account and who, in the 
letter which you transmit with your second indorsement, has stated 
as follows: 
In rendering a decision as to responsibility for the overpayment, 1 have to 
request that a decision be rendered as to whether Executive order based on 
act of 10 June 1922, and cited by the Comptroller General in many decisions 
relative to expense allowances of enlisted men, has any bearing whatever upon 
the costs of quartering and subsisting a body of troops. In this connection at- 
tention is invited to inclosures 1 and 2 in which the commanding Officer of 


Patrol Squadron Fourteen and the commanding officer of the naval air station 
have set forth their views. ’ 


In the audit credit was allowed pursuant to provisions of Ex- 
ecutive Order No, 4473, dated July 8, 1926, which fixes an allowance 
of $3.10 per day for enlisted men away from their ship or station 
where quarters and rations in kind are not furnished, and the differ- 
ence, $58.90, was disallowed. ‘This is the action of which complaint 
is made. The commanding officer of Patrol Squadron 14, in letter 
dated June 7, 1927, to the Bureau of Navigation, in connection with 
the case, suggests that the enlisted men were “entitled to be fed and 
lodged by the Government under their enlistment agreements ” and 
the commanding officer of the naval air station, Pearl Harbor, states: 

2. Section 1580 and 1581 R. S. and act of 29 June 1906, provides an allowance 
of provisions by weight for each enlisted man in the Navy. A definite allow- 
ance is provided for and no monetary limit is established, and I know of no 
law that limits the cost of the Navy ration to the amounts prescribed in the 
Executive order based on the act of 10 June 1922. This act states “To each 
enlisted man not furnished quarters and rations in kind there shall be 
granted * * * an allowance for quarters and subsistence * * * which 
shall not exceed $4 per day.” I construe this law to mean that each man shall 


be paid personally this allowance when he subsists and quarters himself, and 
that the allowance has no bearing whatever on what it may cost the Govern- 
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ment to furnish an enlisted man with quarters and rations to which he is most 
certainly entitled under any conditions when moving as a body of troops. I 
know of no law that limits expenditures necessary to provide quarters and 
rations for the enlisted personnel, except. the total of the appropriations pro- 
vided for by Congress for that particular purpose. 

The views of the two officers have apparently been embodied in 
the second paragraph of your indorsement, but they are not only 
not based upon the law, but are in direct conflict with it, also with 
naval publications, having the effect of regulations of many years’ 
standing. The views of the officers are probably based upon assump- 
tions, the result of the great latitude permitted in matters of ex- 
penditure during the World War. 

Section 1579, Revised Statutes, provides: 

No person not actually attached to and doing duty on board a seagoing 


vessel, except the petty officers, seamen, and ordinary seamen attached to 


receiving ships or to the ordinary of a navy yard, and midshipmen, shall be 
allowed a ration. 


This is the basic provision. While it has been modified by subse- 
quent provisions of law, both permanent and temporary, it has not 
been repealed, and only to the extent that it has been modified is 
there any authority to ration or subsist enlisted men while not doing 
duty on a vessel. There is nothing in the enlistment agreement of 
a man which entitles him to rations or subsistence contrary to law. 


You will observe the commanding officer of the naval air station 
at Pearl Harbor makes extended references to sections 1580 and 
1581, respecting the Navy ration, but this provision in section 1579, 
Revised Statutes, seems to have escaped his attention. By the act 
of January 30, 1885, 23 Stat. 291, it was provided: 


* * * ‘That all enlisted men and boys in the Navy, attached to any 


United States vessel or station and doing duty thereon, and naval cadets, 
shall be allowed a ration, or commutation thereof in money, under such limi- 
tations and regulations as the Secretary of the Navy may prescribe. 

These two provisions of law and the provision contained in sec- 
tion 11 of the act of June 10, 1922, 42 Stat. 630, are the only perma- 
nent laws respecting the rationing or subsistence of enlisted men of 
the Navy. You will observe that under the 1885 act it was not only 
necessary that the man be attached to the vessel or station to be 
entitled to a ration, but also that he was required to be “doing duty 
thereon,” and this was the construction of those laws. 4 Comp. Dec. 
690; 5 id. 40; 171. 

In connection with the extreme view advanced by the two officers, 
it is interesting to observe the contemporaneous Navy Department 
view of the act of 1885, contained in General Order No. 333 of Febru- 
ary 16, 1885, publishing to the service the act (contained in “ General 
Orders and Circulars, Navy Department, 1863-1887”). Particulars 
were also published relating to the subject for the information of the 
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service and the guidance of those immediately concerned. Among 
the latter the following occur: 


The ration is not a part of the pay, but is a limited allowance by Govern- 
ment, under certain conditions defined by law, to the officers and enlisted men 
of the service, as a military necessity. 


* * * * * * * 


Commutation of the ration by the enlisted men is not a right, but an allow- 
ance granted only by executive authority. 


The same appears in article 1325 of the United States Naval Regu- 
lations of 1893 and in article 1236 of the Regulations for the Gov- 
ernment of the Navy of the United States, 1909. Indeed, the limita- 
tion on furnishing rations or paying commutation therefor to 
enlisted men of the Navy was so definite that apparent cases of 
genuine hardship occurred among enlisted men when deprived of a 
duty status aboard a vessel by an incident of the service, for the 
appropriation under “ Provisions, Navy,” was, commencing with the 
act of July 19, 1892, 27 Stat. 236, broadened to be made available 


for— 


* * * subsistence of officers and men when unavoidably detained or 
absent from vessels to which attached under orders (during which subsistence 
rations to be stopped on board ship and no credit for commutation therefor to 
be given) * * *, 


This provision has continued to appear every year since in connec- 
tion with the appropriation “ Provisions, Navy.” It is temporary 
legislation and is applicable only to the appropriation in connection 
with which the language is used. Prior to the act of May 18, 1920, 
41 Stat. 601, the rates of pay of enlisted men of the Navy had been 
fixed by executive regulations, and those rates were made permanent 
by the act of May 13, 1908. So well was it established that an 
enlisted man not in one of the circumstances defined by the statutes 
as entitling him to rations or commutation therefor was not entitled 
to subsistence, that a specific increase in the rate of pay had been 
provided for such men. See paragraph 4427 of the Regulations for 
the Navy, 1913, publishing the rates of pay of enlisted men, and sub- 
paragraph 6 thereof, providing: 


(6) Petty officers of the Navy performing duty which deprives them of quar- 
ters and of their rations or commutation thereof shall receive nine dollars per 
month in addition to the pay of their rating. 


It was not until the appropriation act of March 4, 1917, 39 Stat. 
1182, that the appropriation under “ Provisions, Navy,” was broad- 
ened to make the funds therein appropriated available for “ subsist- 
ence of men on detached duty.” With the act of July 1, 1922, 
42 Stat. 800, this latter clause was broadened to provide for “ quarters 
and subsistence of men on detached duty.” It is to be observed that 
‘the act of June 10, 1922, providing in section 11 for a quarters and 
subsistence allowance for enlisted men had become law since the 
prior appropriation and was to become effective July 1, 1922, and 





DECISIONS OF THE COMPTROLLER GENERAL 787 


the appropriation was broadened to provide specifically for quarters 
and for subsistence as authorized by section 11 of the act of June 
10, 1922. 

The clause first inserted in the act of 1892 and the clause first 
inserted in the act of 1917 now appear in the appropriation under 
“ Provisions, Navy ” for the fiscal year 1927 (the year here in ques- 
tion), act of May 21, 1926, 44 Stat. 604, as follows: 


For provisions and commuted rations for enlisted men of the Navy, which 
commuted rations may be paid to caterers of messes in case of death or deser- 
tion upon orders of the commanding officers, at 50 cents per diem, and mid- 
shipmen at 80 cents per diem, and commuted rations stopped on account of sick 
in hospital and credited at the rate of 75 cents per ration to the naval hospital 
fund; subsistence of men unavoidably detained or absent from vessels to 
which attached under orders (during which subsistence rations to be stopped 
on board ship and no credit for commutation therefor to be given) ; quarters 
and subsistence of men on detached duty; subsistence of members of the Naval 
Reserve during the period of active service; expenses of handling provisions 
and for subsistence in kind at hospitals and on board ship in lieu of subsistence 
allowance of female nurses and Navy and Marine Corps general courts-martial 
prisoners undergoing imprisonment with sentences of dishonorable discharge 
from the service at the expiration of such confinement; in all, $19,207,000: 
Provided, That the Secretary of the Navy is authorized to commute rations for 
such general courts-martial prisoners in such amounts as seem to him proper, 
which may vary in accordance with the location of the naval prison, but which 
shall in no case exceed 30 cents per diem for each ration so commuted; and 
for the purchase of United States Army emergency rations as required. 


It is under this legislation and the assumed obligation of the Gov- 
ernment to subsist an enlisted man of the Navy at all times that the 
two officers contend they have authority to “contract ” with hotels 
to furnish lodging and subsistence at least at the rate of $5 per day 
as a “special concession,” but which, if recognized as valid, at rates 
possibly in excess of the maximum authorized by law for officers as 
reimbursement for actual and necessary expenses. The officers cite 
no regulations issued by the department authorizing them to “ con- 
tract” for the lodging and subsistence of enlisted men on detached 
duty, and diligent search has failed to discover that any exist. The 
matter could thus be disposed of were it not for the suggestion in 
your submission that 


* * * ‘That quartering and subsisting of these enlisted men under the 
circumstances has always been regarded by this department as equivalent to 
the furnishing of quarters and subsistence in kind, as contradistinguished from 
those cases in which a cash allowance only should be given in accordance with 
the provisions of Executive order. * * * 


From the legislation hereinabove quoted, it is not clear when the 
Navy Department first determined it had authority to contract for 
the furnishing of quarters and subsistence in kind for enlisted 
men on detached duty. There was no suggestion that that was the 
purpose in requesting the additional authority under the appropria- 
tion “ Provisions, Navy,” in the act of 1917. The hearings before 
the Committee on Naval Affairs of the House of Representatives on 
the estimates for the Navy for the fiscal year 1918, pages 101-2, 
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contain the following explanation of the purpose of the new 
language: 


The CHairmMan. Now we come to “Provisions, Navy.” I see * * * 
you have inserted this new language, “subsistence of men on detached duty; 


subsistence of members of the Naval Reserve force, during period of active 
service.” * * * 


. ~ * * * * * 


Mr. McGowan. At the present time there are a great many enlisted men 
from time to time doing duty away from their ships, temporary duty, special 
duty; and it is very troublesome to have to technically attach them and 
credit them to a receiving ship in order to have their rations paid for, it makes 
delay and trouble and, in some cases, added expense. 


The CHarRMAN. This does not add anything to the appropriation? 
Mr. McGowan. Not at all. 


The CHAIRMAN. It is just a method of—— 
Mr. McGowan. Just expedites the payments. 


The CHAIRMAN. It just relates to the manner of dealing with the enlisted 
men? 


Mr. McGowan. Exactly so; yes, sir. 
* * * * * * * 


Mr. McGowan. * * * ‘The insertion of the following language has been 
recommended: “and subsistence of men on detached duty; subsistence of 
members of naval reserve force during period of active service.” 

At the present time in order that enlisted men on detached duty at recruiting 
stations, radio stations, and like places may be furnished subsistence it is 
necessary that they be attached to a receiving ship, or other vessel and their 
accounts carried on such vessel. This is inconvenient in many instances 
and results in delay in making payments to them for pay and subsistence. 
As it is absolutely necesary that enlisted men should be employed on shore 
at times there should be authority to pay for their subsistence without the 
necessity of having them attached to naval vessels. 


There is in the foregoing no suggestion that the department pro- 
posed to contract with hotels for the lodging and subsistence of 
enlisted men on detached duty. The impression would rather be 
left that the proposal was merely to authorize a method of paying. 
Of course petty officers on detached duty were entitled then, under 
the provisions of the 1913 regulations quoted above, to $9 additional 
pay in lieu of quarters and rations; by “technically” (?) attach- 
ing them to a ship, they were probably being paid a subsistence 
allowance at a higher rate than commutation of rations as “ un- 
avoidably detained or absent” from the vessel to which attached. 
Doubt as to the legality of this procedure seems to have been the 
foundation for requesting the legislation. By letter of March 13, 
1917, nine days after the passage of the bill, the Secretary of the 
Navy addressed the Comptroller of the Treasury, quoting the new 
language of the appropriation, referred to a decision of December 
31, 1915, in which it was held that the payment of subsistence, when 
unavoidably detained or absent from vessel to which attached at 
the rate allowed by the department or regulations, to an enlisted 
man, when so unavoidably detained or absent, might be paid to him 
without evidence of its expenditure by him, requested decision. 














as to whether such allowance for subsistence may not be credited on the 
pay roll in the sundry credit column to each man concerned instead of 
making payment on public bill as is now the practice. 
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In decision of March 23, 1917, 80 MS. Comp. Dec. 1211, the Comp- 
troller of the Treasury replied : 

I see no reason why such a previously fixed per diem allowance may not as 
well be credited on the pay rolls in the sundry credit column to each man 


entitled thereto as paid to him on a public bill, whether he be an enlisted 


man of the Navy proper or an enrolled man of the Naval Coast Defense 
Reserve. 

In either event the man must, of course, be on duty entitling him to the 
subsistence, the per diem rate as credited must have been previously fixed 
for him while upon such duty, and, in cases of those unavoidably detained 
or absent from vessels to which attached under orders, his subsistence ration 


must be stopped on board his ship and no credit for commutation therefor 
be given to him. 


By circulars commencing in 1917 the Bureau of Navigation fixed 
rates of subsistence for enlisted and enrolled personnel of the Navy, 
Naval Reserve, and National Naval Volunteers where quarters were 
not available and for enlisted men on detached duty from vessel 
or station, the rates of payment varying according to the duty and 
whether messing facilities were available, and contained the following 
paragraph: 

In accordance with the provisions of the naval appropriation bill passed 


on March 4, 1917, it is no longer required that accounts of men on detached 
duty be carried on a receiving ship or other naval vessel. 


See the following Bureau of Navigation circular letters: 
N6K. August 9, 1917. 
45-17. December 10, 1917, 
54-18. March 12, 1918. 
131-18. July 29, 1918. 
98-19. July 23, 1919. 
155-19. December 3, 1919. 

The maximum rate provided by any of the circular letters was $4 
for duty assignments involving travel. 

The contemporaneous and immediate reaction in the Navy Depart- 
ment to the change in the language of the appropriation under 
“Provisions, Navy,” for the fiscal year 1918, making it available 
‘for “subsistence of men on detached duty,” was to fix rates for pay- 
ment in money thereunder to the men, the amount to be credited to 
them in the sundry credit column on the pay roll, and the practice 
of the department had so crystallized in this respect that on the 
issuance of “Instructions governing the handling of enlisted per- 
sonnel” by the Bureau of Navigation, January 1, 1920, under a chap- 
ter heading “Subsistence,” paragraph 9300 defined the term as 
follows: 


Subsistence is an allowance in lieu of quarters and messing facilities, 


The entire chapter, consisting of paragraphs 9300 to 9307, inclu- 
sive, is devoted to rates and methods of securing authority for 
“paying” subsistence. It is bare of any suggestion that command- 
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ing officers may “contract” for subsistence for enlisted men except 
as paragraph 9304 negatives such a suggestion by the following: 


No subsistence shall be paid except in accordance with the foregoing and 
until the authority of the bureau shall have been obtained. 

Bureau of Navigation Manual, 1921, under a chapter heading 
“ Subsistence,” containing paragraphs D9300 to D9330, is substan- 
tially the same, there having been added paragraphs D9310, D9311, 
D9312, and D9313 on subsistence for ship recruiting parties, D9320 
“instructions for paying subsistence in special cases,” and D9330 
requiring “subsistence reports.” Paragraph D9313 is especially to 
be noted in connection with the suggestion that commanding officers 
may contract for subsistence, it being provided that orders to mem- 
bers of ship recruiting parties are to show specific information as to 
the amount of cash furnished for noonday meals, with the following 
provision : 

Where it is impracticable to advance cash for this purpose for the reasons 
given in the above paragraph, notation will be made on the orders to the men 
that the recruiting officers will furnish allowance for noonday meals. 

Bureau of Navigation Manual, 1925, by chapter 10, entitled 
“Quarters, Subsistence, Claims, etc.,” provides, under paragraph 
D1010: 

Allowances in lieu of quarters and subsistence in kind; general. 

(1) Enlisted men on shore duty when quarters or rations in kind are not 
furnished and enlisted men on sea duty while absent from their ships on tem- 
porary duty not involving travel are paid allowances in lieu of subsistence and 
as in accordance with an Executive order based on the act of June 10, 

The subsequent provisions follow the Executive order, but nowhere 
therein is there any suggestion that a commanding officer may contract 
for the subsistence of enlisted men either at the enlisted man’s shore 
station or while temporarily absent therefrom. In other words, the 
former definition of subsistence is confined to the payments prescribed 
by the Executive order. It is an allowance in lieu of quarters and 
messing facilities and is the only substitute for furnishing the man 
rations or commutation thereof pursuant to the requirements of the 
Revised Statutes governing the Navy ration and the appropriation 
made under “ Provisions, Navy.” This was so well settled when the 
bill, which became the act of June 10, 1922, was under consideration 
by the special joint committee of the Senate and House of Repre- 
sentatives that the representatives of the services in explaining the 
effect of the various provisions of the bill (see p. 31 of Hearings on 
H. R. 10972, 67th Cong., 2d sess.) stated, with respect to the provision 
in section 11, as follows: 


To enlisted men not furnished quarters or rations in kind, there are now 
allowed varying amounts for subsistence, or for subsistence and room. In ex- 
ceptional cases, where these men travel from place to place for short periods, 
incurring expenses for transient accommodations at hotels, meals, etc. an 
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amount equal to $4 per day is allowed. In the great majority of cases these 
amounts are much smaller. 

This bill establishes, under the direction of the President, uniform regulations 
for all services. There is no additional expense involved. 


Section 11 of the act of June 10, 1922, 42 Stat. 630, contains the 
following provision, to which this comment was addressed: 


* * * To each enlisted man not furnished quarters or rations in kind 
there shall be granted, under such regulations as the President may prescribe, 
an allowance for quarters and subsistence, the value of which shall depend on 
the conditions under which the duty of the man is being performed, and shall 
not exceed $4 per day. These regulations shall be uniform for all of the 
services mentioned in the title of this act. Subsistence for pilots shall be paid 
in accordance with existing regulations, and rations for enlisted men may be 
commuted as now authorized by law. 


Upon the passage of that bill, appropriate steps were taken by 
the Navy Department to have the pending appropriation bill under 
“Provisions, Navy,” broadened to be available for “quarters and 
subsistence for enlisted men on detached duty.” ‘There is no author- 
ity in the Navy Department nor in the appropriation under “ Pro- 
visions, Navy,” to “contract ” for subsistence of enlisted men. The 
appropriation “ Provisions, Navy,” in its principal features has been 
ia its present form for many years. It was never contended prior 
to the act of 1885, that under the authority of the appropriation for 
“Provisions, Navy,” and section 1579, Revised Statutes, there was 
authority to contract for lodging and subsistence for enlisted men 
not doing duty on the vessel; such authority was not given by the 
act of 1885; under the 1892 modification of the appropriation “ Pro 
visions, Navy,” providing for subsistence of men unavoidably de- 
tained or absent from the vessel to which attached under orders, it 
appears the practice at first was to reimburse men within the limits 
fixed by regulation the amounts they had expended. But by 1915 
the practice had developed of paying a money allowance in such 
circumstances, fixed by regulation, or by special order within maxi- 
mum limits established by regulations or orders of the Secretary of 
the Navy, and that practice had the approval of the accounting 
officers, payment being authorized without evidence that the amount 
paid the man had been actually expended by him for subsistence. 
Under the provision in the 1918 appropriation act, the department 
immediately and with the approval of the Comptroller of the Treas- 
ury fixed a money allowance to be paid to men on detached duty. 
With the passage of the act of June 10, 1922, and further modifica- 
tion of the appropriation “ Provisions, Navy,” in the appropriation 
act effective July 1, 1922, to provide for payment for quarters and 
subsistence to men on detached duty, the amounts prescribed by the 
Executive order issued under authority of section 11 of the pay act 
of 1922 have been paid. 

The statutes by their terms and in accord with the long and 
unbroken construction and practice authorize (1) the furnishing of 
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rations in kind pursuant to the conditions and limitations fixed in 
sections 1581, 1582, and 1583, Revised Statutes, fixing the provisions 
to be included in the Navy ration, the permitted substitutes therefor, 
and making provision for payment when those allowances are 
diminished; (2) the payment of commutation of rations at the 
authorized rate; (3) the payment of an allowance for quarters and 
subsistence pursuant to the provisions of section 11 of the act of June 
10, 1922, and presidential orders issued thereunder. There are no 
statutes affirmatively giving broader authority to the Navy Depart- 
ment; and the statutes after the long and uniform construction other- 
wise, may not now be construed as impliedly authorizing what was 
clearly not authorized under the identical statutes for many years. 

It is to be observed in this connection that it is only when the limits 
fixed by the act of June 10, 1922, and the President’s order there- 
under are desired to be exceeded that it is attempted to secure such 
u result by the expedient of “ contracting ” for what the man should 
obtain himself with the payment to him of the allowances authorized 
by law and regulation. This case is an example of such an attempt. 
A more outstanding abuse was the case of gunnery Sergt. Charles 
B. Hughes, United States Marine Corps, who, while stationed at 
Yemassee, S. C., was entitled under the law and regulations to the 
payment for subsistence at the rate of $1.20 per day and the officer in 
charge attempted to increase his allowance through the expedient of 
contracting with the wife of Hughes to feed him for $1.35 per day. 
See A-16604, February 17, 1927, addressed to the Quartermaster, 
United States Marine Corps, in connection with disallowance in the 
accounts of Leonard E. Rea, acting quartermaster, United States 
Marine Corps, Marine Barracks, Parris Island, S. C., certificate 
M-22115-N, dated October 2, 1926. As was stated in 5 Comp. Gen. 
518, 520: 


* * * It is not apparent why, if the Congress has provided $4 as a 


maximum, and the President has fixed a less amount, where the man arranges 
for his own subsistence and lodging, it should be necessary when an officer 
arranges for the subsistence and lodging of the enlisted man, the expenditure 
therefor should exceed the limit fixed by Congress by 25 per cent and the rates 
established by the President in a still greater proportion. 


The limits fixed by law and the President’s regulations can not he 
modified by the expedient of having an officer “ contract ” for that 
which the allowance was established to enable the enlisted man to 
secure for himself. While the allowances, in the nature of commuta- 
tion of rations, including lodging and subsistence, now provided for 
enlisted men of the Army and Navy are greatly in excess of the 
rates ever before authorized in the history of the Army and the 
Navy, if those present rates are deemed not sufficient to adequately 
provide for the enlisted men, the proper, the legal method, is to 
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suggest to the President a modification of the regulations, or to the 
Congress an increase in the maximum authorized payment. 

I have thus answered the second of your suggestions first. The 
further question is presented whether pursuant to the provisions of 
section 285, Revised Statutes, Lieutenant Vaughn should be credited 
with the amount disallowed and a charge raised against the com- 
manding officer who issued the order. While Lieutenant Vaughn 
followed the requirements of the statute in protesting against the 
payment to Lieut. Commander M. B. McComb, United States Navy, 
the commanding officer who ordered the payment, and that officer 
reiterated his order, the statute is addressed to cases where there is a 
bona fide refusal and a bona fide reiterated order to pay after reasons 
for nonpayment are stated. It has no proper application to a situa- 
tion where a disbursing officer acting in conjunction with the com- 
manding officer presents a mere paper record of a protest and an 
order with a view to challenging the validity and legal soundness of 
a decision of the accounting officers to enable the disbursing officer 
to escape liability for refund of the payment, either directly to the 
Treasury, or to his bondsmen after recovery by the United States. 
The record appears to disclose that Lieutenant Vaughn participated 
as a principal in the preparation and submission of a voucher with 
supporting papers not reflecting the true situation; that he antedated 
the proposal which was in fact not submitted to the hotel until afier 
the services were rendered; and that he certified the voucher was in 
payment for services rendered under an agreement based on such 
proposal, that is, under a written proposal and acceptance. In re- 
questing relief under section 285, Revised Statutes, of responsibility 
he demands that a decision be rendered as to the authority of the 
commanding officer to subsist a “body of troops.” A disbursing 
officer who misleads or aids or abets a commanding officer into 
ordering a payment contrary to decisions binding on him, even 
though believed by the disbursing officer to be unsound in law, with 
a view to securing consideration of the payment on a basis he con- 
siders proper, is not entitled to relief under section 285, Revised 
Statutes. ' 

The disallowance in the accounts of Lieutenant Vaughn is sus- 
tained and will be continued as a charge against him. 


(A-23222) 
POSTAL SERVICE—ALLOWANCES OF FOURTH-CLASS POSTMASTERS 


Under the act of May 24, 1928, 45 Stat. 724, postmasters of the fourth class 
are entitled to allowances for rent, fuel, light, and equipment in an amount 
equal to 15 per centum of the compensation actually allowable and payable 
for each quarter or for quarters under all of the provisions of the act of 
June 4, 1926, 44 Stat. 695. 
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Comptroller General McCarl to the Postmaster General, June 12, 1928: 

Consideration has been given to your letter of June 1, 1928, wherein 
you refer to the act of May 24, 1928, granting allowances for rent, 
fuel, light, and equipment to postmasters of the fourth class, and 
request decision of the following question: 

It is understood that as the law provides that the compensation of post- 
masters of the fourth class shall not exceed $1,100 for the whole fiscal year 
and prescribes how the compensation earned shall be adjusted in the settle- 
ment of the quarterly accounts of postmasters of the fourth class, that the 
15 per centum of the compensation earned in each quarter shall be based upon 


the actual compensation which may be paid the postmaster as provided by the 
act of June 4, 1926. Is this correct? 


The act of May 24, 1928, 45 Stat. 724, provides as follows: 

That after July 1, 1928, postmasters of the fourth class shall be paid as 
allowances for rent, fuel, light, and equipment an amount equal to 15 per 
centum of the compensation earned in each quarter, such allowances to be paid 


at the end of each quarter at the same time and in the same manner as their 
regular compensation. 


The act of June 4, 1926, 44 Stat. 695, provides the method for 
computing the compensation of fourth-class postmasters and contains 
the following limitations: 

Provided, That in adjusting the quarterly compensation of postmasters of 
the fourth ctass the General Accounting Office shall allow such compensation 
as may be shown by the quarterly returns to be due, not exceeding $275 for 
the quarter ending September 30, not exceeding $550 for the two quarters 
ending December 31, not exceeding $825 for the three quarters ending March 
31, and not exceeding $1,100 for the whole fiscal year, exclusive of 3 cents 
commission on each money order issued: * * *, 

Then follows in the statute provisions to be applied where there 
is a change in the postmasters during the year and for the advance- 
ment of the post office to another class. 

While it might possibly be said that the entire amount of compen- 
sation computed by the method prescribed in the first part of the act 
of June 4, 1926, supra, is earned even though it exceeds the maximum 
allowable as limited by the above quoted proviso to the act, it 1s 
believed that the phrase “compensation earned in each quarter ” 
within the meaning of the act of May 24, 1928, supra, refers to the 
amount actually allowable and payable to a fourth-class postmaster 
for each quarter or quarters under all of the provisions of the act of 
June 4, 1926, supra. This would appear to be indicated by the con- 
dition contained in the act of May 24, 1928, that “such allowances 
[are] to be paid at the end of each quarter at the same time and in 
the same manner as their regular compensation.” 

Accordingly, the above-quoted statement from your submission 
appears to be correct. 

Your attention is invited to the provision that the act of May 24, 
1928, is effective “after July 1, 1928.” Accordingly, compensation 
earned by fourth-class postmasters on July 1, 1928, should be ex- 
cluded from computing the total compensation for the first quarter 





of t 
for 


CLA 


All 


It is 


in 
en 
st: 
ul 
sc 
al 
Ww 


DECISIONS OF THE COMPTROLLER GENERAL 


of the fiscal year 1929, on the basis of which the percentage increase 
for allowances authorized by the act is to be computed. 


(A-23329) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928 


All employees whose positions are properly allocated as of June 30, 1928, in 
grade CAF-12, in accordance with the basic qualifications as described in 
the original classification act of 1923, automatically go to CAF-13, in 
accordance with the basic qualifications described in the amended act of 
May 28, 1928, 45 Stat. 781, and may not be placed, by. action of the 
administrative office, in grade CAF-—14, as described in the amended statute. 

It is only in those cases in which the basic qualifications of a grade us described 
in the classification act of 1923 are not completely covered by the basic 
qualifications as described in the act of May 28, 1928, 45 Stat. 776, under 
the same or/another higher grade, that the duties of a position are for con- 
sideration by the head of the department or establishment in determining 
in which of two higher grades the position is to be placed as of July 1, 1928. 


Comptroller General McCarl to the Chairman of the Interstate Commerce 
Commission, June 16, 1928: 


Consideration has been given to your letter of June 13, 1928, as 
follows: 


In some of the major bureaus of the Interstate Commerce Commission we 
have directors and assistant directors in the professional and scientific service, 
and some in the clerical, administrative, and fiscal service. Under your decision 
of June 2, 1928, we understand that the commission has authority to allocate 
the directors and assistant directors in the professional and scientific service 
to grade 6 or 7 if they are now in grade 5, and to grade 7 or 8 if they are now 
in grade 6, while in the clerical, administrative, and fiscal service we understand 
from your decision that the commission may allocate directors to grades 14 
and 15 if they are now in grade 13, but that assistant directors who may be 
allocated to grade 12 automatically go to grade 13. This creates a rather 
unfair situation in that assistaht directors in the professional service now 
allocated to P 5 may be promoted to grade 7, while it appears that assistant 
directors of equally important bureaus allocated to CAF 12 can not be allocated 
by the commission as of July 1st to grade 14. Your decision is respectfully 
requested as to whether the commission, under the above circumstances, has 
authority to allocate assistant directors now in CAF 12 to CAF 14 in order 
to correspond with action which may be taken in the professional service. 


The act of May 28, 1928, 45 Stat. 785, provides as follows: 


Whenever in any case the basic qualifications of any already existing grade 
or subdivision of a service are by this act made the basic qualifications of a 
higher grade or subdivision, the positions of all employees in said existing grade 


or subdivision are by this act advanced to said higher grade or subdivision 
of a service. 


This paragraph is for consideration and application in all grades 
in which the basic qualifications have been described or fixed differ- 
ently in the amended statute from those appearing in the original 
statute. That is to say, where the basic qualifications as described 
under a given grade number in the original statute are not so de- 
scribed under the same grade number in the amended statute but 
are so described in a grade having a higher number. This provision 
was applied generally and the corresponding grades under the two 
statutes were stated in decision of June 2, 1928, 7 Comp. Gen. 760, 
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wherein grade 13 as described in the amended statute was stated as 
being the corresponding grade for grade 12 as described in the 
original statute. 


The basic qualifications of grade CAF-12, as described in the 
original statute, act of March 4, 1923, 42 Stat. 1496, are as follows: 


Grade twelve in this service, which may be referred to as the chief ad- 
ministrative grade, shall include all classes of positions the duties of which are 
to supervise the design and installation of office systems, methods and proced- 
ures, or to be head of a small bureau in case professional or scientific training 
is not required, or to perform work of similar importance, difficulty, and 
responsibility. 













































The basic qualifications of grade CAF-13, as described in the 
amended statute of May 28, 1928, 45 Stat. 781, are as follows, the 
words I have italicized being the identical words appearing in the 
description of the basic qualifications of grade CAF-12 appearing 
in the original statute: 

Grade 13 in this service, which may be referred to as the chief administrative 
grade, shall include all classes of positions the duties of which are to act as 
assistant head of a major bureau, or to act as administrative head of a major 
subdivision of such a bureau, or to act as head of a small bureau, in case 
professional or scientific training is not required, or to supervise the design 
and installation of office systems, methods, and procedures, or to perform work 
of similar importance, difficulty, and responsibility. 

The description of the basic qualifications of grade CAF -14 in 
the amended statute is as follows: 


Grade 14 in this service, which may be referred to as the executive grade, 
shall include all classes of positions the duties of which are to act as assistant 
head of one of the largest and most important bureaus, or to act as head of 
a major bureau, in case professional or scientific training is not required, or 
to supervise the design of systems of accounts for use by private corporations 
subject to regulation by the United States, or to act as the technical consultant 
to a department head or a commission or board in connection with technical or 
fiscal matters, or to perform work of similar importance, difficulty, and 
responsibility. 


It will be noted that the entire description of the basic qualifications 
of grade CAF-12 appearing in the original statute, also appears in 
the description of the basic qualifications of grade CAF-138 in the 
amended statute, and no part of the description of the basic quali- 
fications of Grade CAF-12 as appearing in the original statute, ap- 
pears in the description of the basic qualifications of Grade CAF-14 
in the amended statute. Hence, it would appear that all positions 
allocated in grade CAF-12 under the original statute are, under the 
amendatory statute, automatically placed in new grade CAF-13, 
effective July 1, 1928. Any question of improper allocation prior to 
July 1, 1928, or as to whether positions that were allocated to grade 
CAF-12 under the original statute may, subsequent to July 1, 1928, 
be allocated to grade CAF-14 under the amended statute—a grade, 
the basic qualifications of which were not described under the origi- 
nal statute—will be a matter for consideration of the Personnel 
Classification Board after July 1, 1928. Accordingly, no modifica- 
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tion appears necessary at the present time in the schedule of cor- 
responding grades under the original and amended statutes stated 
in decision of June 2, 1928, in so far as concerns grade CAF-12 under 
the original statute. 

As indicated in the decision of June 2, 1928, it is only in those 
cases in which the basic qualifications of a grade as described in the 
original statute are not completely covered by the basic qualifica- 
tions as described in the amendatory statute under the same or an- 
other higher grade, that the duties of a position are for considera- 
tion by the head of the department or establishment in determining 
in which of two higher grades the position is to be placed as of 
July 1, 1928. For example, the duties of the individual positions 
under grade CAF-13 under the original statute are for consideration 
in determining which of them are to go into grade CAF-14 and 
which into grade CAF-15 as of July 1, 1928, under the amendatory 
statute. When the grade is thus determined by the head of the 
department or establishment, the same relative position within the 
grade is to be determined in accordance with the rules stated in the 
decision of June 2, 1928. In the absence of specific administrative 
action placing a position which on June 30, 1928, is in grade CAF-13, 
in grade CAF-15 as of July 1, 1928, such position will automatically 
go from old grade 13 to new grade 14. 

The question submitted is answered accordingly. 


(A-13215) 


DISBURSING OFFICERS—RESPONSIBILITY FOR ILLEGAL 
PAYMENTS—RECOVERY FROM PAYEES 


Credit for an illegal payment may not be allowed a disbursing officer by reason 
of the provisions of the act of August 23, 1912, 37 Stat. 375, where the 
voucher submitted to him for payment contained matters sufficient to put 
him on notice of its illegality. 

Where credit has been disallowed in a disbursing officer’s account for an illegal 
payment made by him, the claim of the United States on account thereof is 
primarily against the disbursing officer and his surety for moneys advanced 
to him for which he has not accounted and except where it appears that 
protection of the interests of the United States—rather than protection of 
the disbursing officer—requires direct action against the payee, the Gen- 
eral Accounting Office will not attempt, by directing suit or otherwise, ex- 
cept by set-off on other accounts, to effect collection from the payee of the 
amount illegally paid by the disbursing officer and standing as a disallow- 
ance in his official accounts. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 

June 18, 1928: 

Consideration has been given to your letter of March 19, 1928, 
relative to the disallowance of credit in the accounts of Cary Dawson, 
special disbursing agent, United States Veterans’ Bureau, for the 
amount of $330 paid by him on voucher 5611, April, 1925, to the 
Cleveland Life Insurance Co., lessor, as the cost of restoration of the 
premises leased to the United States, at Evansville, Ind., to a like 
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condition as when occupied by the Veterans’ Bureau. The disallow- 
ance was sustained by decision of March 18, 1926, 5 Comp. Gen. 731, 
affirmed August 11, 1926. 

You submit copies of letters showing that the disbursing officer has 
been unsuccessful in his attempts to secure a refund of the amount 
frem the Cleveland Life Insurance Co., and you suggest that credit 
for the payment may be allowed in Dawson’s accounts in view of the 
provisions of the act of August 23, 1912, 37 Stat. 375, and decision of 
May 25, 1925, 4 Comp. Gen. 991. You suggest, also, that if credit can 
not be allowed, this office should direct the institution of suit by the 
United States against the payee to recover the amount of the illegal 
payment, citing section 305 of the Budget and Accounting Act of 
June 10, 1921, 42 Stat. 24, which provides that: 

All claims * * * in which the Government of the United States is con- 


cerned, either as debtor or creditor, shall be settled and adjusted in the Gen- 
eral-Accounting Office. 


You also quote a sentence from decision to you of March 3, 1928, 
A-20206, from which it apparently has been inferred that this office 
will, upon request, direct the institution of suit by the United States 
to recover directly from the payees the amounts of illegal payments 
for which credit has been disallowed in the accounts of Government 
disbursing officers. 

It is clear that there is no basis for allowance of credit to the dis- 
bursing officer in this instance under the provision of the act of 
August 23, 1912, supra, that: 

* * * the disbursing officer shall make only such examination of vouchers 


as may be necessary to ascertain whether they represent legal claims against 
the United States. 


In decision of May 25, 1925, 4 Comp. Gen. 991, to which you refer, 
it was held that in view of said act, a disbursing officer was entitled to 
credit for illegal payments made on vouchers properly certified and 
approved by administrative officers and containing nothing on the 
face thereof that would put him on notice that payment would be 
illegal. That decision has no application to the present matter. The 
voucher on which the disbursing officer made the payment here in 
question referred to attached copies of correspondence showing the 
alleged basis for the lessor’s claim, leaving for determination by the 
disbursing officer the question of whether or not under the circum- 
stances shown the voucher represented a legal claim against the 
United States. The approval of such voucher by an administrative 
officer did not relieve the disbursing officer from the duty of deter- 
mining whether it was in all respects a legal and proper claim against 
the Government on the facts shown; neither did it relieve him from 
personal responsibility for the payment where that question was 
incorrectly determined by him. In this connection, see the second 
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paragraph of the synopsis of the decision of May 25, 1925, 4 Comp. 
Gen. 991, to which you refer, and decision of November 10, 1926, 
A-3817, to William H. Holmes, disbursing clerk, United States Vet- 
erans’ Bureau, wherein it was said, relative to the applicability of 
the provisions of the act of August 23, 1912, supra, to a payment made 
by him: 

* * * ‘There does not appear ever to have been any question as to the 
actual facts obtaining in this case, and consequently the erroneous payment 
could not have been due to any mistake of fact but rather to an administrative 
mistake of law. The relation of a disbursing officer to the Government is direct 
and personal and he is directly responsible for the legality of payments made by 
him from Government funds. See decision of November 25, 1924, A-6189. In 
25 Comp. Dec. 437, it was held that a disbursing officer would not be responsible 
for the correctness of statements of facts appearing on the pay roll, of which 
he could have no knowledge and which are certified to him by proper adminis- 
trative officers as being correct, but that he would be responsible for the correct 
application of the laws and regulations to the statement of facts certified and 
for the sufficiency of the facts stated. 

As to this office directing the institution of a suit against the 
Cleveland Life Insurance Co. for recovery of the amount illegally 
paid to it by Disbursing Agent Dawson, you are advised that the 
general rule in such matters is that the United States will look first 
to the disbursing officer and his sureties to make good illegal pay- 
ments, and, except where protection of the interests of the United 
States requires otherwise, that the remedy against the disbursing 
officer and his surety is to be exhausted before recourse is taken to 
direct action against the payee to recover an illegal payment. The 
necessity for this rule is practically inherent in the accounting system 
of the United States. Disbursing officers are not required to make, 
and are not supposed to make, payments where there is any doubt of 
their legality. Vouchers for such payments may and should be 
submitted to this office either for advance decision as to their legality 
or for direct settlement as claims. Illegal payments once made are 
most difficult to recover from the payees, as is instanced in this case 
as well as in many others which come before this office. The most 
efficacious way to keep to a minimum the number of illegal payments 
by disbursing officers of the Government is to require that they 
recognize their full and personal responsibility therefor. Any pro- 
cedure which tends to relieve the disbursing officer from any part of 
such responsibility can tend only to decrease the necessity or incentive 
for the exercise of that degree of care which should be exercised by 
disbursing officers generally in examining vouchers to determine their 
legality before payment. If a disbursing officer could: shift to the 
United States the burden and expense of recovering from payees the 
amounts of illegal payments made by him, there would be no par- 
ticular need of care or caution on his part when called upon to make 
a questionable payment. In this connection, see decision of March 30, 
1926, A-12877, wherein it was said: 
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With regard to your request that arrangements be made whereby the sum 
due from Ensign Rosenthal be collected through the bureau under which he is 
now employed, you are advised that while this office affords to disbursing 
officers assistance in recovering overpayments by offsetting amounts that may 
be allowed on other accounts to payees who have received improper payments, 
and to that end record is made of persons to whom illegal payments have 
been made by disbursing officers; the disbursing officer and his bondsmen are 
primarily liable to the United States for the illegal payments. A disbursing 
officer has a personal right of action against a person to whom he has made 
illegal payments, and it is his duty to enforce that right by any and all appro- 
priate means. As independent action by this office (other than offset as stated) 
against the payee might impair the disbursing officer’s right, or might tend to 
prejudice the primary right of the United States against the disbursing officer 
and his bondsmen, action with a view to collection from the payee should be 
initiated and prosecuted by the disbursing officer concerned without intervention 
of this office. 


For the reasons herein stated, the cogency of which are, perhaps, 
more obvious when considered in connection with the entire account- 
ing system rather than in their application to a particular case, the 
rule must be, ordinarily, and except where in the exercise of a sound 
discretion it appears that protection of the interests of the United 
States—rather than protection of the disbursing officer—requires 
direct action against the payee, that this office will not attempt, by 
directing suit or otherwise, except by set-off on other accounts, to 
effect collection from payees of amounts illegally paid by disbursing 
officers and standing as disallowances in their official accounts with 
the United States. This rule is not in conflict with the provision of 
section 305 of the Budget and Accounting Act hereinbefore quoted, 
for the reason that the claim of the United States in such cases is 
primarily a claim against the disbursing officer and his surety for 
moneys advanced to him for which he has not accounted. The state- 
ment quoted by you from decision of March 3, 1928, A-20206, in so 
far as it may be taken as inferring a different procedure, should be 
disregarded. 

No reason is apparent why the general rule as hereinbefore stated 
is not for application to the payment here in question. Accordingly, 
you are advised that, on the record now before this office, credit for 
said payment may not be allowed in Cary Dawson’s accounts, and 
that your request that suit be instituted ‘by this office against the 
Cleveland Life Insurance Co. must be and is denied. 

The amount involved should be deposited by the disbursing agent 
without further delay. 


(A-22964) 
PAYMENTS, ADVANCE—SUBSCRIPTIONS TO PERIODICALS 


The secretary of the Federal Trade Commission may not be regarded as the 
head of a Government establishment within the meaning of section 5 of 
the act of March 4, 1915, 38 Stat, 1049, requiring a certificate in writing 
by the head of an executive department or other Government establishment 
before any advance payment for subscriptions to periodicals may be made 
by the respective department or establishment. Such certificate, in the 
case of the Federal Trade Commission, must be made by the chairman 
of the commission. 
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Comptroller General McCarl to the Chairman of the Federal Trade Commis- 

sion, June 18, 1928: 

Consideration has been given to your letter of May 9, 1928, relative 
to the question of whether the secretary of the Federal Trade Com- 
mission may be regarded as the head of a Government establishment 
within the meaning of section 5 of the act of March 4, 1915, 38 Stat. 
1049, which provides: 

That hereafter subscriptions to periodicals, which have been certified in 
writing by the respective heads of the executive departments or other Govern- 


ment establishments to be required for official use, may be paid in advance 
from appropriations available therefor. 


With reference to the matter you submit the following: 


The following is an excerpt from the minutes of the commission under date 
of April 2, 1918: 

“The secretary is the administrative officer of the commission, and the 
signing of vouchers, official papers, and correspondence between the commission 
and the various Government bureaus and departments, including money papers 
that pass between the commission and the Treasury Department, is approved 
as and for the act of the commission.” 

It will be noted from the above that the commission has given the secretary 
an official status, and delegated to him all the powers to act for and in behalf 
of the commission in all administrative matters. I trust you will give the 
matter due consideration and accept the certificate signed by the secretary 
as meeting the requirements of the statute. 


The act of September 26, 1914, 38 Stat. 717, created and established 
the Federal Trade Commission and provided that said commission 
shall be composed of five commissioners, one of whom shall be 
chairman and that the commission shall appoint a secretary who 
shall receive a specified salary. The secretary of the Federal ‘Trade 
Commission is not specifically authorized by statute to act for or in 
behalf of the head of the commission in his official capacity. There- 
fore, the said secretary is not in any sense the head of the com- 
mission. 

The provision hereinbefore quoted from the act of March 4, 1915, 
specifically requires the fact that the periodical is required for official 
use to be certified in writing by the head of the Government estab- 
lishment, who, in this case, is the chairman of the Federal Trade 
Commission. The statute contemplated a determination involving 
opinion or judgment as to the requirements of the office concerned, 
and it does not authorize or permit the substitution of the judgment 
or opinion of some subordinate for the judgment or opinion of the 
head of the establishment. 3 Comp. Gen. 460. 

Accordingly, you are advised that before credit may be allowed 
for any payments in advance for subscriptions to periodicals for 
your commission, it will be necessary for the certificate contemplated 
by the said section 5 of the act of March 4, 1915, to be made by the 
chairman of the Federal Trade Commission, 

6752°—28——51 
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(A-23062) 


MILEAGE—ROUTE—DEDUCTIONS FOR TRANSPORTATION 
FURNISHED 


Where there are one or more routes other than the official route between two 
points involved in a mileage account which are competitive and equalize 
with the official route—i. e., the cost to the Government for furnishing 
transportation over such route is the same as over the official route—the 
deduction for transportation furnished an officer of the Army over such 
competitive route is the same as if the transportation had been furnished 
over the official route. 7 Comp. Gen. 498, amplified. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 

June 19, 1928: 

There has been received, through the Chief of Finance, United 
States Army, your letter of May 8, 1928, requesting decision whether 
you are authorized to pay voucher for $8.13 in favor of First Lieut. 
Charles Y. Banfill, Air Corps, United States Army, representing a 
balance claimed to be due that officer for mileage for travel performed 
under paragraph 1 of Special Order No. 72, April 5, 1928, directing 
him to proceed by rail from San Antonio, Tex., to Washington, D. C. 

It appears that First Lieutenant Banfill was furnished transporta- 
tion for said travel from San Antonio, Tex., to Washington, D. C., 
via Southern Pacific to New Orleans, La., Louisville & Nashville 


Railway to Montgomery, Ala., Atlanta & West Point, to Atlanta, 
Ga., and Southern Railway to Washington; that the official route 
from San Antonio, Tex., to Washington, D. C., is via Southern Pacific 
to New Orleans, La., thence Southern Railway and connections via 
Chattanooga and Bristol, Tenn., to Washington, and the distance 
1,689 miles; that on voucher No, 6439, April, 1928, account you paid 
him mileage computed as follows: 


San Antonio, Tex., to Washington, D. C., 1,689 miles at 8 cents per 
i i a at ltetartcspcrieme dein it pointes .. $135.12 

Deductions: Miles 

Land-grant on the official route which was not covered in 

the transportation furnished 

Transportation furnished : 

San Antonio to New Orleans via Southern Pacific 

New Orleans to Montgomery via Louisville & Nashville 

Montgomery to Atlanta via Atlanta & West Point. __-__-_ ag 

Atlanta to Washington via Southern 


Total deductions—1,960 miles, at 3 cents per mile 
Amount paid 


This computation was assumed to have been required by decision 
of February 20, 1928, 7 Comp. Gen. 498. The officer now claims that 
since he was furnished transportation over one of the established 
routes between the terminal points which equalizes with the official 
route and at the same cost to the Government, he is entitled to mile- 
age computed as if he had been furnished transportation over the 
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official route—that is, at 8 cents a mile for the official distance less 3 
cents a mile for the same distance for transportation furnished, or 
$84.45 instead of $76.32 received. 

In decision 7 Comp. Gen. 498, the question considered was the 
charge to be made for transportation furnished an officer for cir- 
cuitous travel. While, broadly speaking, any travel for mileage pur- 
poses other than over the established official route is circuitous, the 
circuitous travel there considered was travel between points named in 
the officer’s orders over a route worked out by the officer to enable 
him to visit points not on any established or recognized route between 
the terminal points. Where there are two or more routes between 
the two points involved in a mileage account which are competitive 
routes, that is, the cost to the public and to the Government is the 
same, or the route or routes other than the official established route 
equalize their charges to the Government with the official route, the 
deduction for transportation furnished the officer over such com- 
petitive routes should be for the mileage distance over the established 
official route. The cost to the Government is the same over such com- 
petitive routes and the Government secures the benefits of its land- 
grant rights through the equalization agreements where the route 
used is an equalizing route. ; 

The decision of February 20, 1928, directs deductions as required 
by law for transportation furnished over genuinely circuitous routes 
involving the payment of charges other than those required of the 
Government over the established official route (either greater, or in 
some cases less where greater mileage of land grant is involved via 
the circuitous route). Under the decisions theretofore in effect the 
officer, not the Government, received the benefit of its land-grant 
rights for circuitous travel over land-grant roads as he was required 
to pay only the actual increased cost to the Government, the calcu- 
lation including deductions accruing to the Government for land 
grant over the circuitous route. The law is plain that in such cases 
the deductions should be at the rate of 3 cents per mile for the 
transportation actually furnished and used. This the decision 
required. ' 

The decision is applicable to all cases of travel involving circui- 
tous routes or stop-overs for the officer’s convenience and does not 
deprive of an election of competitive routes costing the Government 
no more. What is here said has application to the selection by the 
officer of one of two or more recognized competitive and usually 
traveled routes available to the public generally between the terminal 
points of travel. 7 Comp. Dec. 301. 

The voucher, if otherwise correct, may be paid. 





804 DECISIONS OF THE COMPTROLLER GENERAL 
(A-23263) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928 


The provisions of the act of May 28, 1928, 45 Stat. 776, amending the 
classification act of 1923, authorizing increases in salary rates, do not 
automatically increase the salary rates of field positions whether the rates 
were or were not specifically fixed by other law, but there is for adminis- 
trative consideration such action, if any, as may be necessary to adjust 
the rates of compensation for field positions “to correspond, so far as 
practicable to the rates established by the classification act of 1923 for 
positions in the departmental services in the District of Columbia” as 
amended by the act of May 28, 1928, fixing the new schedule of salary 
rates, 

The provisions for adjustment of grades and salary rates authorized by the 
act of May 28, 1928, 45 Stat. 776, amending the classification act of 1923, 
are applicable to positions in the District of Columbia the rates of com- 
pensation of which have heretofore been specifically fixed by other law, 
only if such positions have been allocated under the original classification 
act of 1923. 


Comptroller General McCarl to the Chairman of the Interstate Commerce 
Commission, June 21, 1928: 


Consideration has been given to your letter of June 7, 1928, as 
follows: 


The Interstate Commerce Commission respectfully requests your decision 
concerning the salaries to be paid the following persons: 

The Congress by previous statutes provided that the salary of the secretary 
of the commission should be $7,500 per annum; that the salaries of the chief 
inspector of locomotive boilers and the director of the bureau of safety should 
be $6,000 each per annum; that the salaries of the two assistant chief inspec- 
tors of locomotive boilers and the two assistant directors of the bureau of 
safety should be $5,000 each per annum; that the salary of the principal valua- 
tion examiner should be $7,500 per annum; and that the salaries of sixty-five 
inspectors of locomotives (field service) should be $3,600 each per annum. With 
the knowledge and consent of the Congress through its appropriating commit- 
tees, but not by statutory authority, sixty-eight inspectors in the bureau of 
safety heretofore have been paid $3,600 each per annum to correspond with the 
salaries paid the locomotive inspectors because of comparative work. It should 
appear that these bureau of safety inspectors will be automatically promoted. 
Does the act of May 28, 1928, supersede the previous acts of the Congress which 
authorized specific salaries for the above-named positions should the commis- 
sion allocate the positions to grades entitling them to increased compensation? 
In the case of the secretary of the commission, the secretary is the chief admin- 
istrative officer of the commission, and as such, if his position is to be allocated, 
it is our view that it should be placed in the highest grade. If, however, 
because of his previous statutory salary his position should be allocated by the 
commission to grade CAF 15, would he receive the minimum salary of $8,000 
per annum or the maximum of $9,000 per annum? 


Your submission appears to involve positions both in the District 
of Columbia and in the field service. The automatic provisions of 
the act of May 28, 1928, 45 Stat. 776, generally known as the Welch 
Act, amending the classification act of 1923, are applicable only to 
positions and employees in the District of Columbia and within the 
terms of the original classification act of 1923. With respect to the 
field service, the act of May 28, 1928, supra, provides as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized to adjust the compensation of certain civilian positions 
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in the field services, the compensation of which was adjusted by the act of 
December 6, 1924, to correspond, so far as may be practicable, to the rates 
established by this act for positions in the departmental services in the District 
of Columbia. 


The act of December 6, 1924, 48 Stat. 704, 705, specifically applied 
to the Interstate Commerce Commission. Said act provided as 
follows: 

The appropriations herein made may be utilized by the heads of the several 
departments and independent establishments to accomplish the purposes of this 
act, notwithstanding the specific rates of compensation and the salary re- 
strictions contained in the regular annual appropriation acts for the fiscal 
year 1925 or the salary restrictions in other acts which limit salaries to rates 


in conflict with the rates fixed by the classification act of 1923 for the 
departmental service. 


This act has been extended through each subsequent fiscal year. 
For the fiscal year 1929, see section 2 of the act of March 5, 1928, 
45 Stat. 193. These statutes have heretofore been construed and 
applied as authorizing the administrative office to adjust the com- 
pensation of positions the salary of which had theretofore been 
specifically fixed by other statute. 4 Comp. Gen. 582; id. 625. The 
provisions of the act of May 28, 1928, do not automatically increase 
the rates of compensation of any field position whether the rates 
were or were not specifically fixed by other law, but there is for ad- 
ministrative consideration such action, if any, as may be necessary 
to adjust the rates of compensation for field positions “ to correspond, 
so far as practicable, to the rates established by the classification act 
of 1923 for positions in the departmental services in the District of 
Columbia,” as amended by the act of May 28, 1928, fixing the new 
schedule of salary rates. 

With respect to the positions in the District of Columbia, men- 
tioned in your submission, you do not state the grades under the 
original statute in which the positions are at present allocated; but 
it is understood that your questions are (1) whether the adjustment 
in rates of compensation authorized and required by the adminis- 
trative provisions of the act of May 28, 1928, supra, are applicable 
to positions, the rates of compensation of which have heretofore been 
specifically fixed by other law; and (2) what would be the auto- 
matic rate of compensation under the act of May 28, 1928, for the 
position of the secretary of the commission and other positions now 
specifically fixed by statute at the rate of $7,500 per annum. See 
act of May 16, 1928, 45 Stat. 582. 

If the positions referred to in the first question, as above stated, 
have been allocated under the original classification act of 1923, said 
question is answered in the affirmative, but if they have not been so 
allocated, and are not positions in the field service, said question is 
answered in the negative. 
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In answer to the second question I have to advise that under the 
decision of this office, dated June 2, 1928, A~23213, 7 Comp. Gen. 760, 
employees in positions in grade CAF-13 under the original statute 
with salary rate at $7,500 per annum would continue to be paid at the 
rate of $7,500 per annum if the position were placed in grade CAF-14 
under the amended statute. But if a position in grade CAF-13 is re- 
quired, under the provisions of the amendatory act, to be placed in 
grade CAF-15, it would retain the same relative position in said 
grade 15 that it had occupied in the old grade 13, said relative posi- 
tion to be determined in accordance with the rules announced in the 
decision of June 2, 1928. 

It may be stated for general application that all positions in 
grades PS-6 and CAF-13 placed under the amended statute in 
grades PS-8 and CAF-15 will retain the same relative position and 
be paid at the rates of compensation as follows: 

Original statute (grade CAF-13, grade PS-6) $6,000, $6,500, $7,000, $7,500 
Amended statute (grade CAF-15, grade PS-8) $8,000, $8,500, $8,500, $9,000 

If a position paid at the salary rate of $7,500 per annum is in 
grade CAF-14 or grade PS~7 under the original statute, the relative 
position, if placed in grades CAF-15 or PS-8 under the amended 
statute, would logically be at the rate of $9,000 per annum, to corre- 
spond to the relative place of a position going from grade CAF-13 or 
grade PS-6 to the corresponding grades CAF-15 or PS-8 by opera- 
tion of the amended statute. 


(A-21056) 


GOVERNMENT CONCESSIONS—SHIP’S SERVICE LAUNDRY 


The ship’s service laundry at the submarine base at New London, Conn., being 
operated by civilians under a lease, the machinery and equipment having 
been purchased from appropriated funds, and heat, light, water, and 
power furnished from appropriated funds, constitutes a valuable privilege 
which should be let to the highest bidder. All receipts from such leasing 
are public funds and must be deposited and covered into the Treasury as 
miscellaneous receipts. 


Comptroller General McCarl to the Secretary of the Navy, June 25, 1928: 

Receipt is acknowledged of your letter of June 9, 1928, reporting, 
with respect to the ship’s service laundry maintained at the submarine 
base at New London, Conn., that the allegations concerning its opera- 
tion made in a letter received by this office from a resident of the 
State of Connecticut are correct and that: 

(2) The laundry is maintained as a ship’s service activity, under authority 
of article 1442, U. 8. Navy Regulations. 

(3) The equipment is Government owned. It was purchased in May and 
June, 1918, from the appropriation “ Naval training camps.” 

(4) In accordance with paragraph 5, General Order No. 164, the operation 


of all ship’s service activities, including laundry, barber, cobbler, tailor, and 
ship’s service store, parallels as closely as possible mobile tenders. The heat, 
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light, water, and power are furnished from the regular service lines of the 
submarine base and are, therefore, furnished under the appropriation “ Fuel 
and transportation,” in the same manner as on board ship. Article 1442, 
paragraph 11, U. 8. Navy Regulations, provides that profits accruing from the 
operation of the ship’s service store and ship’s service activities ashore shall 


be expended for the welfare of the personnel in such manner as the command- 
ing officer may direct. 


The letter referred to is again quoted for consideration at this 
time: 


There has been built and equipped at the U. S. submarine base, New London, 
Conn., by the Government a laundry. This laundry is now operated by civilians 
not in the civil service under a sort of a lease, I assume, whereby all that they 
pay for the privilege of operating the same is $50.00 per month to the welfare 
fund at this base. They receive from the Government free fuel, light, power, 
and water, and the laundry and equipment is maintained at the expense of 
the Government. The laundry work of the officers and enlisted men, and their 
families, of the Navy, and same of the Coast Guard, stationed at this said base 
is done by these lessees at the laundry for about 60% less than the same 
work is done on the outside in civilian laundries, 

The laundry work for the hospital at this base is done upon bids from 
outside civilian laundries, and the laundry on the reservation is not permitted 
to do this work nor is it permitted to bid for the same, nor is the U. S. Marine 


Corps stationed at the base permitted to have its bed linen done at this 
laundry. 


It is the understanding of this office that, as a general proposition, 
ship’s service activities authorized under article 1442, United States 
Navy Regulations, are operated by enlisted personnel during their 
free hours and that the necessary equipment and expenses of opera- 
tion are paid from donated funds or profits arising from the activity. 
The ship’s service laundry now under consideration, however, pre- 
sents an entirely different situation, and results in appropriated funds 
being applied to uses other than those for which appropriated, con- 
trary to section 3678, Revised Statutes. Stated briefly, it appears 
that the laundry in this case is operated by civilians using equipment, 
heat, light, water, and power furnished from appropriated funds, for 
which they pay a nominal rental of $50 per month, which amount 
is expended for the welfare of the personnel. No statutory au- 
thority is cited for this procedure or for the use of appropriated 
funds in this manner. In view of the time the laundry has been in 
operation and the benefits to the service personne] derived from the 
reduced rates for laundry work, this office is not disposed to question 
the legality of operating the laundry as a general proposition. How- 
ever, if it is to be continued on and after July 1, 1928, the privilege 
of operating the laundry, which would appear to be quite valuable 
to the holder of the lease, should be let to the highest responsible 
bidder after due competition, and the rent accruing therefrom should 
be deposited and covered into the Treasury as miscellaneous receipts, 
in accordance with section 3617, Revised Statutes. No reason ap- 
pears why the laundry work for the hospital at that place should not 
be done at the ship’s service laundry if, as stated, it does the work 
at such a saving over outside agencies, 
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CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—EFFECT OF REALLOCATION AFTER JULY 1, 
1928—FIELD SERVICE 


The adjustments in salary rates effective July 1, 1928, necessary to retain 
the same relative position of positions under the act of May 28, 1928, 
45 Stat. 776, are to be based on the grade and salary rate held on June 30, 
1928. before any change of grade is made resulting from a reallocation 
effective after July 1, 1928. 

The provisions of the act of May 28, 1928, do not automatically increase the 
rates of compensation of any field employees whether their salary rates 
have or have not been specifically fixed or limited by other law, but the 
adjustment of rates of compensation for fleld employees “to correspond, 
so far as may be practicable” to the rates established by the classification 
act of 1923, as amended by the act of May 28, 1928, for similar positions in 
the District of Columbia, is for the consideration of the administrative 
office, without regard to salary limitations and restrictions fixed in the 
appropriation acts. 


Comptroller General McCarl to the Secretary of the Interior, June 25, 1928: 


Consideration has been given to your letter of June 18, 1928, as 
follows: 


In considering the adjustment of salaries under the Welch Act the following 
questions have arisen: 

In changes of grade that come from the personnel classification board during 
July, which under the general rule date back to the first of the month if the 
employees were actually performing the duties, should the adjustment under 
the Welch Act be made in the old grade before transfer to the higher grade on 
July 1, or should the transfer to the higher grade be effective first and then 
the adjustment under the Welch Act be made? In some cases it will mean a 
difference in salary. 

Take a concrete case for illustration: An employee in grade CAF-5 at $2,300 
is reallocated to grade CAF-6 during July, which change of grade is effective 
from July 1. Under the Welch Act in grade CAF-5 an employee at $2,300 
would go to $2,400; in grade CAF-6 an employee at $2,300 would go to $2,500. 
If the adjustment under the act is made first the employee would be transferred 
into the new grade at $2,400; if the change of grade is effective first the em- 
ployee would be transferred into the new grade at $2,300 and salary would be 
adjusted to $2,500. 

A question involving the same principle arises in connection with positions in 
the field specifically appropriated for at a higher salary effective July 1. Is 
the salary appropriated for effective first and the employee entitled to a further 
adjustment under the Welch Act, or does the*Welch Act adjust the employee's 
salary received June 30, any further adjustment being an administrative 
matter? . 

For illustration: Under the Governor of Alaska, the present salaries of the 
secretary to the Governor and the caretaker are $2,800 and $840, respectively. 
In the appropriation for 1929 an amount is included to increase their salaries 
to $3,520 and $1,020. Are they entitled to a further adjustment under the 
Welch Act, using the new salaries as a basis, in which case they would go to 
$3,600 and $1,260, respectively, or should the Welch Act adjustment be made 
on the peata of their old salaries, any further increase being an administrative 
matter? 


It is assumed that your first question relates only to positions 
other than P-4, 5, or 6 or CAF-11, 12, or 13 under the old schedule 
and the answer herein made will be predicated upon that assumption. 

The adjustment in salary rates under the act of May 28, 1928, 
45 Stat. 776, amending the classification act of 1923, known as the 
Welch Act, is to be based on the grade and salary rate held June 30, 
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1928. Any allocation, reallocation, or change in salary rate in a 
grade, effective after July 1, 1928, is not for consideration in making 
the adjustments required to be made under the Welch Act as of 
July 1, 1928. Therefore, adjustments under the Welch Act should 
be made on the basis of the existing grade, on the effective date of 
the act, which is July 1, 1928, under the provisions of section 5, be- 
fore any change of grade is made resulting from a reallocation 
effective thereafter. 

In the illustration given, the employee in grade CAF-5, receiving 
$2,300 per annum, June 30, 1928, would receive $2,400 in grade 
CAF-5, effective July 1, 1928, under the Welch Act. As $2,400 per 
annum is also a salary rate in grade CAF-6, under the Welch Act, 
the employee would retain that salary rate upon reallocation from 
grade CAF-5 to grade CAF-6, effective thereafter. Any promotion 
to a higher salary rate in grade CAF-6, within the average of the 
grade, would be for consideration of the administrative office, based 
upon availablity of appropriations and of comparative efficiency of 
the employee with all other employees in grade CAF-6. 

The second question you submit is not similar to the first, as sug- 
gested. The automatic provisions of the Welch Act are applicable 
only to positions and employees in the District of Columbia, within 
the terms of the original classification act of 1923. 

With respect to the field service, section 3 of the Welch Act pro- 
vides as follows: 

The heads of the several executive departments and independent establish- 
ments are authorized to adjust the compensation of certain civilian positions in 
the field services, the compensation of which was adjusted by the act of 
December 6, 1924, to correspond, so far as may be practicable, to the rates 


established by this act for positions in the departmental services in the District 
of Columbia. 


The act of December 6, 1924, 43 Stat. 704, 709, 712, specifically 
applicable to the appropriation “Government in the Territories ” 
under the Department of the Interior, provided as follows: 

The appropriations herein made may be utilized by the heads of the several 
departments and independent establishments to accomplish the purposes of 
this act notwithstanding the specific rates of compensation and the salary 
restrictions contained in the regular annual appropriation acts for the fiscal 
- year 1925 or the salary restrictions in other acts which limit salaries to rates 


in conflict with the rates fixed by the classification act of 1923 for the 
departmental service. 


The provisions of this act have been extended through successive 
fiscal years. For the fiscal year 1929, see section 2 of the act of 
March 5, 1928, 45 Stat. 193. The above quoted provision from the 
act of December 6, 1924, has been construed as applicable to positions, 
the salary rate of which had been specifically fixed or limited by 
other law. 4 Comp. Gen. 5823; id. 625. 

It is understood that the salaries of the secretary to the Governor 
of Alaska and the caretaker mentioned in your submission have not 
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been specifically fixed by law but simply that additional funds have 
been provided to increase their salaries for the fiscal year 1929. The 
act of March 7, 1928, 45 Stat. 240, limits the payment of salaries 
under the appropriation “Government in the Territories, Territory 
of Alaska,” to $3,520 per annum. 

The provisions of the act of May 28, 1928, do not automatically 
merease the rates of compensation of any field employees whether 
their salary rates have or have not been specifically fixed or limited 
by other law but the adjustment of rates of compensation for field 
employees “to correspond, so far as may be practicable,” to the rates 
established by the classification act of 1923, as amended by the act 
of May 28, 1928, for similar positions in the District of Columbia, 
is for the consideration of the administrative office, without regard 
to salary limitations and restrictions fixed in the appropriation acts. 
Your second question is answered accordingly. 


(A-23262) 


PERSONAL SERVICES—STENOGRAPHIC REPORTING—FEDERAL 
TRADE COMMISSION 


The Federal Trade Commission having been authorized by the act of May 16, 
1928, 45 Stat. 579, to obtain stenographic reporting service by contract, a 
contract for such service should be let to the lowest responsible bidder. 

Stenographic service to be rendered under a formal contract free of cost to the 
United States does not constitute voluntary service within the purview of 
section 3679, Revised Statutes, as amended. 

The fact that stenographic reporting service under a formal contract is to be 
rendered free of cost to the United States does not render the contract 
void for lack of a consideration when the contract also contains mutual 
promises of the contracting parties by which each contracting party obtains 
a substantial benefit; i. e., a stenographic reporting contract under which 
the contractor promises to do all the reporting to be required by the Federal 
Trade Commission under the conditions specified in the contract and the 
Federal Trade Commission promises to give the contractor the exclusive 
right to do such reporting together with the exclusive right to sell copies 
of transcripts to private individuals constitutes mutual promises sufficient 
to support a binding contract. 


Comptroller General McCarl to the Chairman of the Federal Trade Commis- 

sion, June 26, 1928: 

There has been received your letter of June 8, 1928, inclosing a 
list of bids received for stenographic reporting for your commission 
for the fiscal year 1929, and requesting decision whether acceptance 
of the bid of the Sidney C. Ormsby Co. is prohibited by the pro- 
visions of section 3679, Revised Statutes. 

The act of May 16, 1928, 45 Stat. 579, making appropriations for 
the expenses of the Federal Trade Commission for 1929, provides: 


For * * * contract stenographic reporting services to be obtained on and 
after the approval of this act by the commission, in its discretion through 
= civil service or by contract, or renewal of existing contract, or other- 
Ww 7 
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Section 3679, Revised Statutes, as amended by the act of March 3, 
1905, 33 Stat. 1257, and the act of February 27, 1906, 34 Stat. 48, 
provides : 

* * * Nor shall any department or officer of the Government accept volun- 
tary service for the Government or employ personal service in excess of that 
authorized by law, except in cases of sudden emergency involving the loss of 
human life or the destruction of property * * * 

The voluntary service referred to in said statute is not necessarily 
synonymous with gratuitous service, but contemplates service fur- 
nished on the initiative of the party rendering the same without 
request from, or agreement with, the United States therefor. Serv- 
ices furnished pursuant to a formal contract are not voluntary within 
the meaning of said section. 8 Comp. Gen. 117; 4 id. 967; 27 Comp. 
Dec. 181. 

Your submission also raises the question whether a contract for 
rendering service to the United States without any cost whatever to 
the United States constitutes an enforceable contract or whether it 
is void for lack of consideration, as the Ormsby bid proposes to 
furnish copies to the commission without charge. 

It is a well-established principle of contract law that a valuable 
consideration is necessary to support a contract. However, the con- 
sideration need not necessarily be a monetary one. Under the con- 
tract proposed to be entered into with the successful bidder for 
stenographic reporting services the United States would undertake 
to give the contractor the exclusive right to report all public proceed- 
ings of the Federal Trade Commission, under the conditions recited 
in the contract, together with the exclusive privilege of selling copies 
of the transcripts to the public at the rates specified in the contract, 
and the contractor would undertake to report all the public proceed- 
ings of the commission, under the conditions specified in the contract, 
and to furnish to the commission, without cost, all copies required 
by it. These mutual promises constitute a sufficient consideration to 
support the contract without the recitation of any monetary con- 
sideration. 

This leaves for consideration only the question of which is the 
lowest responsible bidder. 6 Comp. Gen. 158, 430; A-15867, October 
28, 1926. It appears from the papers accompanying the submission 
that the award is to be made only for Schedule A, that is, for report- 
ing public hearings, and that the private hearings and conferences 
will continue to be handled by the commission’s own stenographers. 
As to the said Schedule A, there are only three bidders among whom 
there is any question as to which is entitled to the award. The 
Sidney C. Ormsby Co. proposes to render the required service with- 
out any cost whatever to the Government and to sell copies to the 
public at 30 cents per page for ordinary copy and 40 cents per page 
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for daily copy. Day & Stewart propose to render the service at a 
cost of 1 cent per page for all copies required by the commission, 
or, as an alternative bid, three copies free of charge and 1 cent per 
page for subitem 1 of item 5 and subitem 1 of item 6, with a charge 
to the public of 30 cents per page for either ordinary or daily copy. 
Walton, Rehfeld & Ross propose to charge one-half a cent per page 
for all copies desired by the Government and 22 cents per page for 
all copies furnished the public. 

It is evident that, of the three bids, the bid of the Ormsby Co. is 
the one which will result in the least expenditure of public funds. 
The price to be charged the public for copies is not for considera- 
tion, if not exorbitant. A-19040, June 30, 1927. The prices of 30 
and 40 cents per page quoted by the Ormsby Co. for public copies do 
not appear to be so exorbitant as to warrant rejection of this bid, as 
at least one other bidder quoted a still higher rate and several bidders 
quoted rates only slightly less. 

In view of all the circumstances, therefore, there would appear to 
be no legal objection to acceptance of the bid of the Sidney C. 
Ormsby Co. for stenographic reporting service for the fiscal year 
1929 as proposed. 


(A-23282) 
PAY—WITHHOLDING—NAVY ENLISTED MAN 


Where an enlisted man of the Navy has made necessary expenses to secure his 
return to his duty station, he is chargeable with all expenses incurred by 
the United States to secure his return, including payment of reward, ex- 
penses of transportation, and subsistence, etc. 

Where an enlisted man of the Navy has been found by a medical board or boards 
or by other competent authority to be suffering from a mental derangement 
rendering him not responsib!e for his acts and pending action on his case 
he leaves the custody of the naval authorities, any expenses authorized to 
be paid from appropriated funds incurred in connection with securing his 
return to the custody of the naval authorities are not chargeable to the man. 


Comptroller General McCarl to the Secretary of the Navy, June 26, 1928: 


There has been received your letter of June 8, 1928, reading as 
follows: 


Under date of September 28, 1927, James Nelson Whitley, seaman, first class, 
U. S. Navy, was examined by a board of medical survey at the naval hospital, 
Norfolk, Va., which found him to be suffering from dementia precox and recom- 
mended his transfer to the naval hospital, Washington, D. C., for further 
observation and treatment. On October 28, 1927, Whitley absented himself from 
the naval hospital, Washington, D. C., and remained so absent until he sur- 
rendered himself at the navy yard, Portsmouth, N. H., on April 21, 1928. Be 
cause of his previous mental condition, the Bureau of Navigation, Navy Depart: 
ment, directed his transfer to the naval hospital, Chelsea, Mass., and that he 
be again examined by a board of medical survey. On May 4, 1928, the latter 
board of medical survey found that Whitley was suffering from dementia 
precox, origin in the line of duty, and recommended his transfer to the naval 
hospital, Washington, D. C., for treatment and final disposition of his case. 

Pursuant to the recommendation of the board of medical survey, Whitley was 
transferred to and received at the naval hospital, Washington, D. C., ou May 
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19, 1928, and at about 8.20 a. m. on the same date, while waiting in the ward 
office of the said hospital for necessary records to be accomplished, he absented 
himself without leave from proper authority. 

Since two boards of medical survey had already determined that this man’s 
condition was due to dementia precox, the Bureau of Navigation, Navy Depart- 
ment, considered that this was a proper case in which a reward should be 
offered for Whitley’s apprehension and return to naval jurisdiction due to the 
fact that because of his mental condition he probably would be a menace while 
at large. Such a reward was offered under date of May 19, 1928, but to date 
Whitley has not been returned to naval jurisdiction. 

In connection with the above the question has arisen in the Navy Department 
as to whether or not, in the event Whitley is delivered by the civil authorities 
and a reward as offered is claimed, it will be proper to charge the reward against 
the appropriation “ Pay, subsistence, and transportation” of naval personnel, 
or whether it should be charged against the accounts of Whitley. 

In this connection attention is invited to your decision of January 19, 1924 
(Review No, 5841; 8S. & A. Memo., page 8068), wherein it was held, quoting the 
syllabus, that— 

“An insane soldier who absents himself from military custody and control 
without authority is not criminally responsible for his acts and may not be 
charged with absence without leave so as to forfeit his pay.” 

It would appear from this decision that if absence without leave under the 
circumstances stated results in no forfeiture of pay in the case of an insane 
enlisted man, the amount of the reward to be paid for the apprehension and 
return to naval jurisdiction of such man is not a proper charge against his 
pay accounts, but should be borne by the appropriation ‘“ Pay, subsistence, and 
transportation.” 


Your decision is respectfully requested upon the question herein presented. 

The decision of June 19, 1924, 3 Comp. Gen. 434, cited by you as 
holding that an insane soldier who’ absents himself from military 
custody and control without authority is not criminally responsible 
for his acts and may not be charged with absence without leave so 
as to forfeit his pay, was added to by decision of March 12, 1925, 
4 Comp. Gen. 750, holding that where absent without proper 
authority, whether under conditions of responsibility or nonrespon- 
sibility, the law does not authorize pay and, therefore, pay does not 
accrue for such period. There can be no forfeiture of pay that does 
not accrue. 

The findings of the medical board in this case that Whitley was 
suffering from dementia precox may negative his intent to desert 
the naval service and absolve him from punishment as a deserter 
on the ground that he is not criminally responsible for thus absent- 
ing himself from naval control and duty, but such lack of criminal 
responsibility does not determine his right to pay during the period 
of absence. Under his contract of enlistment, a man’s right to pay 
is contingent upon the performance of service. The fact of criminal 
responsibility for failure to render service may affect a man’s right 
to pay earned but not received prior to being so absent without 
permission, but right to pay during such absence does not accrue 
because, by being absent without proper authority, he failed to 
render service during such period. 

When a reward is offered and accepted for delivery of a man 
declared to be a deserter into the hands of naval authorities at a 
designated place, the Government is obligated to pay the reward 
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without regard to whether the amount thereof may be collected from 
the deserter. 48 MS. Comp. Gen. 136; 5 id. 1. The reason for 
checking the man’s account with the reward is that such expense is 
caused by his own fault. Article 1697, Navy Regulations, provides 
for checkage of the reward against the man’s account without attach- 
ing any condition thereto, and article 1699 states that such checkage 
is not a part of the punishment to which he is liable by reason of 
such absence. The question of such checkage is a matter distinct 
from the man’s criminal responsibility and, as provided by regula- 
tions, is not contingent on whether the man may be punished for 
so absenting himself from naval authority. 

In all cases where a man, by his unauthorized act, has made neces- 
sary expenditures by the United States for his apprehension or 
transportation, such expenditures are properly chargeable to him 
whether or not he is found guilty of a criminal offense. But such 
a rule and the cited regulations have no application to the case of 
an enlisted man who has been found by a medical board or boards 
to be suffering from a mental disease rendering him not responsible 
for his acts. Where the fact of the mental derangement and irre- 
sponsibility is established by competent evidence and by proper 
authority his return is undertaken, the man should not be charged 
with the cost of his return to the naval authorities for confinement, 
proper treatment, and final action on his case, the expenditures being 
more accurately described as for his proper care and treatment and 
the costs are properly chargeable under the available appropriations 
authorizing such expenditures. 


(A-23386) 
VETERANS’ BUREAU—INSURANCE PREMIUMS 


Where an application for insurance is properly executed and filed in the Vet- 
erans’ Bureau by a naval officer within 120 days after the receipt of his 
commission as an ensign but the premium thereon was not tendered until 
after the expiration of the 120-day period but before the rejection of his 
application and it was accepted and the policy of insurance issued, the 
validity of the policy may not thereafter be questioned by reason of the 
failure to tender the premium within the 120-day period required by the 
regulations of the Veterans’ Bureau. 


Comptroller General McCarl to the Director, United States Veterans’ Bureau, 
June 26, 1928: 


There has been received your letter of June 15, 1928, as follows: 


In your decision of March 18, 1927, in the case of Curtis Sweeney Still, the 
question considered was whether a policy applied for within the time fixed by 
the statutes and regulations legally may be issued where the first premium is 
not paid until after the expiration of that period. 

In discussing this question you held in substance that the limitation in the 
statute refers to the time when the application for insurance over the signature 
of the insured is filed with the proper official. You suggested that there was 
no limitation in the statute as to when the first premium must be paid with 
the understanding that insurance might not be made effective until the first 
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premium was paid. You further held in connection with Bureau Regulation 
No. 122 as far as the Curtis Sweeney Still case was concerned that an allotment 
of pay or allowance for deduction from pay made at the time of filing applica- 
tion for insurance constituted a tender of premium within the meaning of the 
regulation even though the actual payment was not made until the first deduc- 
tion was accomplished, at which latter time the insurance became effective. 
While you then considered Bureau Regulation No. 122, it may be stated that 
this regulation has now been superseded by Bureau Regulation No. 147, which, 
however, it is not necessary to quote at this time because it has made no change 
in the requirement of Bureau Regulation No. 122, that the first premium must 
be tendered with the application. 

In connection with your decision in the Curtis Sweeney Still case, your deci- 
sion is requested as to a case now pending before the Veterans’ Bureau, viz, 
that of Frederick Charles Marggraff, jr., K-848974, who was commissioned on 
June 2, 1927. One hundred and twenty days from this date, the period in which 
he was entitled to apply for converted insurance direct, would have expired on 
September 30, 1927. Within this time limit, that is to say, on August 22, 1927, 
he applied for $5,000 converted insurance with a monthly premium of $10.35. 
Accompanying the application was a letter from him stating that he would like 
to arrange to pay premiums each month and asking for the necessary instruc- 
tions so that the amount might be deducted from his pay. No actual allotment, 
however, was made as was done in the case of Curtis Sweeney Still. 

On October 17, 1927, after the one hundred and twenty day period, the 
bureau advised the applicant to forward an initial premium in order that a 
policy might be issued and suggested further that he take up arrangements 
for payment of future premiums with his paymaster. As far as the file 
shows no reply was received to this letter for some time. A follow-up !etter 
was sent on February 13, 1928. Just prior to the mailing of the follow-up 
letter, the applicant on February 1, 1928, forwarded $10.35 and again requested 
advice as to the method of making future payments. This letter from the 
applicant was written from the navy yard at Boston, Massachusetts. On 
February 28, 1928, a policy was issued and mailed to Ensign Marggraff, U. 8S. 8. 
Cleveland, So Postmaster, New York, New York, the policy being dated as of 
August 22, 1927. The validity of this policy is now questioned under your 
decision in the Curtis Sweeney Still case because of the fact that no premium 
in cash was received within one hundred and twenty days from the date the 
ensign was commissioned, and because the applicant, within that time, had 
not authorized specifically the deduction of premiums. 

The Veterans’ Bureau, therefore, requests your decision upon the fore- 
going facts, whether the issuance of this policy was valid, and as supplemental 
to your consideration of this question, the bureau also requests your decision 
whether, bearing in mind that the only specific provision of the law is that 
an application must be made within one hundred and twenty days after en 
listment or after entrance into or employment in the active service, there may 
be made a distinction as to the effective date of the policy and the date of 
the application in a case where the application itself was made within the time 
limit, but where no premium was tendered and no authority for checkage 
accomplished within the one hundred and twenty day period. 


Section 300 of the World War veterans’ act of June 7, 1924, 43 


Stat. 624, as amended by the act of July 2, 1926, 44 Stat. 798, provides 
that— 


* * * the United States upon application to the bureau and without 
medical examination, shall grant United States Government life insurance 
* * * upon the payment of the premiums as hereinafter provided. Such 
insurance must be applied for within one hundred and twenty days after 
enlistment or after entrance into or employment in the active service and 
before discharge or resignation. * * 


Veterans’ Bureau Regulation No. 147, formerly Regulation No. 
122, requires that the first monthly premium must be tendered with 
the application or before the expiration of the 120-day period. By 
decision of March 18, 1927, A-17595, it was held that authority ac- 
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companying the application to make deductions from the applicant’s 
service pay constituted a sufficient tender to bring the application 
within the Veterans’ Bureau Regulation No. 122. The regulation is, 
however, silent as to any penalty for failure to tender the first month’s 
premium within the 120-day period and no penalty is prescribed in the 
statute for such failure other than that the insurance presumably 
may not be granted except “upon payment of the premiums.” The 
application in the present case was filed within the 120-day period 
specified in the statute, and while the premium was not tendered 
within that time it was tendered and accepted before the application 
had been rejected by your bureau, and having been accepted and the 
policy issued, a valid contract of insurance resulted which is not now 
open to objection solely because the premium was not tendered with 
the application or within the 120-day period. 

It is noted that you state that the policy was issued February 28, 
1928, but was dated August 22, 1927, the date the application was 
originally filed, rather than the date the premium was first paid, 
February 1, 1928. While it would not appear necessary to take any 
action on this point at the present time, your attention is invited to 
the fact that the insurance is, under the statute, to be granted “ upon 
payment of the premiums” and there would be no authority, there- 
fore, for dating a policy, or placing it in force, prior to the actual 
receipt of the first premium. 6 Comp. Gen. 316. 


(A-23388) 


CLASSIFICATION OF CIVILIAN EMPLOYBES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD EMPLOYEES OF CHILDREN’S BUREAU 








As the employees under the Children’s Bureau, Department of Labor, working 
outside of Washington, are field employees whose salary rates were never 
adjusted, and were not authorized to be adjusted under the act of December 
6, 1924, 48 Stat. 704, 709, the salary rates of the positions held by such 
employees may not be adjusted under section 8 of the act of May 28, 1928, 
45 Stat. 785. 


Comptroller General McCarl to the Secretary of Labor, June 26, 1928: 


Consideration has been given to your letter of June 19, 1928, as 
follows: 





With reference to section 3 of the act of May 28, 1928, amending section 13 
of the classification act of March 4, 1923, there are presented for decision by 
your office certain questions in respect to civil service employees, qualified by 
examination for appointment to either the departmental or field service, who 
are employed by the Children’s Bureau of the Department of Labor in positions 
outside the District of Columbia and therefore not classified by the Personnel 
Classification Board. These employees are paid from the appropriation “ Gen- 
: eral expenses, Children’s Bureau,” “ Investigation of child welfare, Children’s 
Bureau,” or “Administrative expenses, welfare and hygiene of maternity and 
infancy.” 

Presumably these employees must be considered as departmental or field 
service employees. In 4 Comp. Gen., 291, which concerned more specifically the 
classification of these employees by the Personnel Classification Board, it was 
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held that “The classification act of March 4, 1923, is, at the present time, 
applicable only to employment of personal service in the District of Columbia,” 
and that “it is immaterial whether the employment is temporary or per- 
manent.” 

These positions were not covered by additional appropriations under the act 
of December 6, 1924. The department will appreciate your opinion as to 
whether they should not have been regarded as field employees, and whether 
they may not be regarded as covered by section 3 of the act of May 28, 1928. 
If they are so regarded, would the maximum rate of $6.00 a day for experts 
and temporary assistants and $4.00 a day when actually employed for inter- 
preters, both in the general expense appropriation, and the five per centum 
clause in section 5 of the maternity and infancy act of November 23, 1921, 42 
Stat. 224, be considered as superseded by the Welch Act? 

The Children’s Bureau has no permanent field stations, but under the three 
appropriations mentioned above it employs persons outside the District of 
Columbia. The locality and the periods of employment vary from a few months 
to several years, depending upon the nature and extent of the studies under- 
taken. 

Most of these employees are paid at per annum rates of compensation, but 
a few are employed at sixty, sixty-five and eighty-five cents an hour. 

Specifically the questions on which your decision is asked in respect to 
employees appointed for duty outside Washington who are paid from the 
three appropriations specified are: (1) Are they field-service employees? (2) 
Can they properly be included as being covered by the acts of December 6, 
1924, and May 28, 1928? (3) Should they receive effective July 1, 1928, the 
salary rates comparable with the same class of employees serving in Washing- 
ton, D. C.? (4) May such deficiencies in appropriation as muy arise by reason 
thereof be included in reports for submission to the Congress at its next 
session? 


The decision of September 11, 1924, 4 Comp. Gen. 291, to which 
you refer, specifically held (p. 292) as follows: 


Accordingly, based on your statement and the provisions of the appropriation 
act, you are advised that under the law as now in existence the positions of 
“experts and temporary assistants,” “interpreters,” and positions under the 
Children’s Bureau outside of the District of Columbia are not subject to the 
classification act of 1923. The compensation of the experts and temporary 
assistants and interpreters is limited to the maximum rate per day while 
actually employed, as fixed by the appropriation act for the fiscal year 
we. 82 * 

The provisions of the appropriation act for the fiscal year 1929, 
dated February 15, 1928, 45 Stat. 108, under the heading “ Children’s 
Bureau,” are practically identical, in so far as here material, with 
the provisions of the appropriation act for the fiscal year 1925, con- 
sidered in said decision. The provisions of the original classification 
act of 1923 have not been extended to the field service by the act of 
May 28, 1928, 45 Stat. 776, known as the Welch Act, or by any 
other statute. Therefore, the holding made in said decision remains 
for application. 

Section 3 of the act of May 28, 1928, supra,.provides as follows: 


The heads of the several executive departments and independent establish- 
ments are authorized to adjust the compensation of certain civilian positions 
in the field services, the compensation of which was adjusted by the act of 
December 6, 1924, to correspond, so far as may be practicable, to the rates 
established by this act for positions in the departmental services in the District 
of Columbia. 


For a general application of this provision see decision of June 
21, 1928, A-23263, 7 Comp. Gen. 804. 
6752°—28——52 
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By the plain terms of the statute, this section would not be appli- 
cable to civilian positions in any field service, the compensation of 
which was not adjusted, or authorized to be adjusted, by the act of 
December 6, 1924, 43 Stat. 704, 709. As this earlier statute did not 
include appropriations for any portion of the Children’s Bureau 
under the Labor Department, or any provision therein indicating an 
intent to include the Children’s Bureau within its provisions, and as 
salary rates of field employees under the Children’s Bureau have not 
been adjusted, or heretofore considered as for adjustments, under the 
provisions of said act of 1924 to correspond to salary rates in depart- 
mental service in the District of Columbia, it follows that the similar 
authority contained in section 3 of the act of May 28, 1928, above 
quoted, would not be applicable to the field employees under the 
Children’s Bureau. 


Accordingly, question (1) is answered in the affirmative and the 
three remaining questions are answered in the negative. 


(A-23400) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD EMPLOYEES OF INDIAN SERVICE 


The salary rates of positions of Indian police and housekeepers in the Indian 
field service, whose rates of compensation were actually adjusted under the 
act of December 6, 1924, 43 Stat. 704, 705, may be adjusted by the admin- 
istrative office under section 3 of the act of May 28, 1928, 45 Stat. 785, 
without regard to statutory restrictions contained in the appropriation acts 
for the fiscal year 1929, or the provisions in section 6 of subdivision 1 of 
Schedule A of the Civil Service Rules. 

The salary rates for the position of judge of Indian courts, which were author- 
ized to be adjusted under the act of December 6, 1924, 43 Stat. 704, 707, 
may be adjusted by the administrative office under section 3 of the act of 
May 28, 1928, 45 Stat. 785, notwithstanding the salary rate of such posi- 
tions were not actually adjusted under the act of December 6, 1924. 


Comptroller General McCarl to the Secretary of the Interior, June 26, 1928: 


Consideration has been given to your letter of June 19, 1928, as 
follows: 


The act of March 7, 1928, making appropriations for this department for the 
fiscal year 1929 (Public, 100), contains an item for the pay of Indian police 
“ineluding chiefs of police at not to exceed $60 per month each and privates at 
not to exceed $40 per month each.” 

The question presented is whether these limitations prevent adjustment of 
the salaries of such positions to higher amounts under the provisions of the act 
of May 28, 1928 (Public, 555), known as the Welch Act. 

A somewhat similar question is presented in respect to housekeepers in the 
Indian field service who have been appointed under section 6 of subdivision 1 
of Schedule A of the civil service rules, which allows appointments to be made 
without examination where the compensation does not exceed $480 per annum 
and where the duties require only a portion of the time. 

Adjustment of the compensation of these positions was made under the act of 
December 6, 1924, and they appear to fall within the provisions of section 3 of 
the Welch Act unless the limitations above mentioned operate to prevent it. 
A more comprehensive statement of the matter is contained in an opinion by 
the solicitor for this department, copy of which is inclosed. I should be pleased 
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to have your decision as to whether the limitations contained in the prior law 
and the civil service rules prevent adjustment of the pay of these positions 
under the Welch Act. 

A further question arises in respect to judges of Indian courts. The appro- 
priation act of March 7, 1928, contains the following provision : 

. “For pay of judges of Indian courts where tribal relations now exist, at rates 
to be fixed by the Commissioner of Indian Affairs, $15,000.” 

The act of December 6, 1924 (43 Stat. 704), contained an appropriation for 
adjustment of the pay of judges of Indian courts, but it was not actually 
applied owing to the pending appropriation bill for the fiscal year 1926, which 
limited the number of judges to 70 and the appropriation to $8,400. That 
permitted payment at the rate of $10 per month for each, or $120 per annum, 
the same as had been paid for the prior year. No limitation to the number 
of judges who may be employed is contained in the appropriation acts for the 
current and ensuing fiscal years. Most of them still are paid $10 per month 
but a few receive $25 per month. While the act of December 6, 1924, authorized 
adjustment of the pay of these positions, none was actually made, and under 
such conditions the question presented is whether adjustment may now be 
made under section 3 of the Welch Act in such a way as to increase the total 
amount to more than the $15,000 appropriated for judges of Indian courts by 
the act of March 7, 1928. 


In decision of June 21, 1928, A-23263, 7 Comp. Gen. 804, it was 
held, with respect to the application of section 3 of the act of May 
28, 1928, known as the Welch Act, to the field service, as follows: 


The act of December 6, 1924, 43 Stat. 704, 705, specifically applied to the 
Interstate Commerce Commission. Said act provided as follows: 

“'The appropriations herein made may be utilized by the heads of the several 
departments and independent establishments to accomplish the purposes of this 
act, notwithstanding the specific rates of compensation and the salary restric- 
tions contained in the regular annual appropriation acts for the fiscal year 
1925 or the salary restrictions in other acts which limit salaries to rates in 
conflict with the rates fixed by the classification act of 1923 for the depart- 
mental service.” 

This act has been extended through each subsequent fiscal year. For the 
fiscal year 1929, see section 2 of the act of March 5, 1928, Public, No. 93. These 
statutes have heretofore been construed and applied as authorizing the admin- 
istrative office to adjust the compensation of positions the salary of which had 
theretofore been specifically fixed by other statute. 4 Comp. Gen. 582; id. 625. 
The provisions of the act of May 28, 1928, do not automatically increase the 
rates of compensation of any field position whether the rates were or were 
not specifically fixed by other law, but there is for administrative considera- 
tion such action, if any, as may be necessary to adjust the rates of compensation 
for field positions “to correspond, so far as practicable, to the rates established 
by the classification act of 1923 for positions in the departmental services in 
the District of Columbia” as amended by the act of May 28, 1928, fixing the 
new schedule of salary rates. 


Accordingly, as to the Indian police and housekeepers in the In- 
dian Service, whose rates of compensation were actually adjusted 
under the act of December 6, 1924, swpra, neither the statutory re- 
striction contained in the appropriation act for 1929 nor the provi- 
sion in section 6 of subdivision 1 of Schedule A of the Civil Service 
Rules precludes such administrative action, if any, as may be neces- 
sary under section 3 of the Welch Act. The restriction in the Civil 
Service Rules referred to is on appointments and may not be applied 
to prevent administrative action under section 3 of the Welch Act. 
There might be for the consideration of the Civil Service Commis- 
sion whether the maximum of $480 per annum for positions to which 
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appointments may be made without examination should not be 
increased to correspond to the increases authorized by the Welch Act. 

The application of section 3 of the Welch Act to judges of Indian 
courts is not so clear. It will be noted that the section applies to 
“civilian positions in the field services, the compensation of which 
was adjusted by the act of December 6, 1924.” It could be reasoned, 
perhaps, that this provision would apply only to positions the com- 
pensation of which was actually increased under the act of 1924. 
But the use of the preposition “by” rather than “under” imme- 
diately before the words “the act of December 6, 1924,” may be 
accepted as showing an intent to authorize adjustments by adminis- 
trative offices under the Welch Act as to all field positions which the 
1924 statute authorized to be adjusted, regardless of whether the 
administrative office actually made the adjustment under the earlier 
law. The act of December 6, 1924, 43 Stat. 707, specifically included 
an item “For pay of judges, Indian courts, $13,660.80.” Accord- 
ingly, the salaries of judges of Indian courts may be adjusted by the 
administrative office under the provisions of section 3 of the Welch 
Act. 


(A-28218) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928 


There was no purpose or intent in the act of May 28, 1928, 45 Stat. 776, amend. 
ing the original classification act of 1923, nor in the construction thereof by 
the General Accounting Office of June 2, 1928, 7 Comp. Gen. 760, to attempt 
to interfere with, or curtail, the jurisdiction or duties vested in or imposed 
upon the Personnel Classification Board under the original classification act 
of 1923. 

The effect of the act of May 28, 1928, 45 Stat. 776, is to leave new grades P-4 
and CAF-11, created by the amended statute, vacant temporarily, but said 
grades will be available for original allocation of new positions or realloca- 
tion of existing positions from other grades above and below by the Per- 
sonnel Classification Board upon recommendation by the administrative 
office or upon appeal by employees as provided in the original classification 
act of 1923. 

The placements or adjustments of positions from one numbered grade to a higher 
numbered grade, required by the act of May 28, 1928, 45 Stat. 776, in 
accordance with the decision of the General Accounting Office of June 2 
1928, 7 Comp. Gen. 760, on the basis of allocations theretofore made and 
approved under the original classification act of 1923, are final to the same 
extent that allocations approved by the Personnel Classification Board under 
the original classification act of 1923 are final, and accordingly may not 
be reviewed by the board after July 1, 1928, on its own motion, but only 
upon the request or recommendation of the administrative office or upon an 
appeal by an employee. 

After July 1, 1928, the administrative offices will have no power, without ap- 
proval by the Personnel Classification Board, to change the grade of any 
position at will, the reallocation of positions upward or downward there- 
after being a matter for consideration in accordance with the procedure 
prescribed in the original classification act of 1923, the same as before the 
act of May 28, 1928, 45 Stat. 776, was enacted. 

It is the duty of the administrative offices after July 1, 1928, to report the facts 
as to duties and grade changes to the Personnel Classification Board in the 
same manner as required by the original classification act of 1923 prior to 
July 1, 1928. 
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Comptroller General McCarl to the Chairman of the Personnel Classification 

Board, June 26, 1928: 

There has been received by your direction a request for recon- 
sideration of my decision of June 2, 1928, 7 Comp. Gen. 760, setting 
forth certain rules relative to the effect and application of the pro- 
visions of the act of May 28, 1928, 45 Stat. 776, amending the 
classification act of 1923, affecting payments to be made to employees 
in the District of Columbia coming within the purview of said act. 

The request for reconsideration is accompanied by a statement of 
the views of the Personnel Classification Board as to the intent of 
the administrative provisions of the amended statute. 

I have given careful consideration to the views expressed, the criti- 
cisms made of the decision of this office, and of the conclusions of the 
board as to the intent of the administrative provisions in the amended 
statute. It is evident from the statement submitted and the questions 
raised therein that the scope of the decision of this office of June 
2, 1928, has not been correctly understood by the board. The primary 
concern of the board seems to be as to the effect of the administrative 
provisions in the amended act, as construed by this office, on the 
jurisdiction and functions of the board under-the original classifica- 
tion act of 1923. 

There was no purpose or intent in the amended act, or in the con- 
struction thereof by this office, to attempt to interfere with, or curtail, 
the jurisdiction or duties vested in or imposed upon the Personnel 
Classification Board under the original classification act of 1923. 
‘ Section one of the act of May 28, 1928, amended the original classi- 
fication act by providing a new schedule of grades and salary rates 
and prescribed a distinct method or procedure for applying initially 
the said new schedule of grades and salary rates. The last two 
paragraphs of the said section one, which have been termed the 
administrative provisions, and which prescribe the method of apply- 
ing initially the new schedule, constitute absolutely new legislation, 
a parallel or analogy of which is not to be found in the original 
classification act of 1923 or in any other statute. Hence, it became 
necessary for this office, charged as it is with the responsibility and 
duty of interpreting and construing all statutes affecting the ex- 
penditure of appropriated funds, to render a decision as to the effect 
and proper application of these administrative provisions in order 
that there might be no delay or confusion in-the payment of salaries 
under the new schedule from July 1, 1928, the effective date of the 
amendatory act. 

The second of these administrative paragraphs, which is the one 
brought into question by the board, provides as follows: 
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Whenever in any case the basic qualifications of any already existing grade 
or subdivision of a service are by this act made the basic qualifications of a 
higher grade or subdivision, the positions of all employees in said existing 
grade or subdivision are by this act advanced to said higher grade or subdivision 
of a service. 

This provision affects only existing grades 4 and above in the 
professional and scientific service and grades 11 and above in the 
clerical, administrative, and fiscal service. It is understood to be 
the contention of the board that this paragraph is nothing more than 
descriptive of the action to be taken by the administrative office in 
conjunction with the board in reallocating individual positions in 
said grades as of July 1, 1928, in accordance with the method pre- 
scribed in the original classification act. With this I can not agree. 
There is nothing expressed or implied in the language of the pro- 
vision itself or otherwise appearing in the statute to indicate such an 
intent. The paragraph is obviously self-executing and for con- 
struction by this office in the same manner as any other new statute 
providing a change in salary rates or in the method of personnel 
payments. In view of the short time that was to elapse between the 
enactment and its effective date, July 1, 1928, and the large number 
of services and employees involved, it is but reasonable to assume 
that this paragraph and the preceding one were inserted in the bill 
for the express purpose of avoiding the usual questions and delays 
incident to reallocation of positions by the method prescribed in the 
original classification act. In this connection it is to be noted that 
all positions to which the new schedule of grades and salary rates is 
to apply, previously have been allocated under the procedure pre- 
scribed in the original classification act of 1928, and the changes 
required by the amendatory act as of July 1, 1928, will not be reallo- 
cations of positions in the sense that term is applied under the 
original statute, but may be referred to as placements or adjustments 
by the Congress itself of positions and employees necessary to put the 
new schedule into effect on July 1, 1928, in accordance with the dis- 
tinctive method prescribed under the amended statute itself, without 
reference to the original statute. The Congress evidently recognized 
that the board would not be able to reallocate all individual posi- 
tions under the new description of basic qualifications in the higher 
grades as fixed in the bill as originally drafted and introduced and 
also perform the additional duties imposed upon it in connection 
with the requirement for a survey of the field service and report to 
the Congress at its next session, and, for that reason, sought, by in- 
serting the two administrative paragraphs in question, to relieve the 
situation and insure prompt payment of the increases in compensa- 
tion authorized by the amended act effective July 1, 1928, without 
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any curtailment of the powers or functions which the board might 
lawfully exercise after July 1, 1928, under the provisions of the 
original classification act of 1923. And in reviewing my decision 
of June 2, 1928, I find therein nothing from which it might be rea- 
sonably inferred that the decision attempted so to construe the statute 
as to interfere with, or curtail, the jurisdiction and duties of the 
Personnel Classification Board. It will be observed that the clause 
providing for maintaining relative position in grades is specifically 
addressed to the heads of departments and independent establish- 
ments and specifically directs administrative action, and nothing ap- 
pears to require such administrative action to be in conjunction with 
your board, nor is the tenor of the provisions such as to require that 
procedure, but the provisions are largely self-executing. 

It is stated in substance in the submission that if the views ex- 
pressed by this office are to govern, many new questions will arise 
for which the new act provides no answer, and that it is regarded 
by the board as inconceivable that the Congress intended to create 
such a situation. The suggested apprehensions can not control statu- 
tory interpretation; but, even so, it may be stated that most new 
statutes involving activities of the Government and the expenditure 
of public funds create new situations and problems for consideration 
and determination by the proper construing authority, which could 
not have been foreseen by the Congress at the time of the enactment. 
Particularly has this proven true with respect to new statutes pro- 
viding for personnel payments under both the civil and military 
branches of the service. For instance, the enactment of the average 
provision appearing in the annual appropriation acts restricting per- 
sonnel payments under the classification act created many problems 
not possible to have been foreseen by the Congress, and some situa- 
tions or conditions which were so unreasonable that further legis- 
lation was enacted to correct them. There have been perhaps 50 
or more decisions rendered by this office applying this troublesome 
statutory provision to as many different situations, but argument 
has never been advanced that the Congress did not intend to enact 
the average provision. Having in mind the innumerable statutory 
provisions affecting personnel payments this office has been called 
upon to construe, it is not believed that the act of May 28, 1928, 
will present any insurmountable difficulty. 

The specific questions asked in the present submission are found 
in the following quoted paragraphs which for reference purposes are 
here designated by the numbers 1, 2, and 3: 

1. According to the decision of your office, all positions now in CAF-11 


and P-4 will, on July 1, next, advance to new grades CAF—12 and P-5, leaving 
the new grades CAF-11 and P-4 vacant. Further, the descriptions of grades 
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CAF-10 and P-3 have not been changed and consequently, according to your 
ruling, positions now properly allocated to those grades would remain there. 
Any new positions created after July 1 must be allocated in accordance with 
the amended schedules. Some of these, say positions X and Y, will be more 
important and difficult than those in grades CAF-10 and P-8, but less impor- 
tant and difficult than those in grades CAF-12 and P-5. Certainly in making 
allocations of X and Y the board must give effect to the grade descriptions 
in the intermediate grades CAF-11 and 12 and P-4 and 5, make distinctions 
between them, and allocate X and Y to either CAF-11 or P-4. But heretofore 
positions falling within the same range of difficulty and importance, that is, 
between CAF-10 and P-3 on the one hand and CAF-12 and P-5 on the other, 
were allocated to CAF-11 and P-4, and, by virtue of your decision, they will 
have moved up into CAF-12 and P-5 on July 1 next. The board will there- 
after be under the necessity of either allocating X and Y to CAF-11 or P+4 
in the face of the fact that similar positions are found in the higher grades 
CAF-12 or P-5, thus violating a cardinal principle of the classification act 
that there should be “equal pay for equal work,” or of allocating X and 
Y to CAF-12 and P-5, thus leaving CAF-11 and P-4 permanently vacant, and 
giving no effect to the statutory creation or description of those grades. 

2. The determination of the proper allocation of a position is a discretionary 
function of the board. The power of the board to review its decision in any 
case, and if it found as a result of such review that it had erred in judgment 
or that it had acted without all the facts, to change the allocation either upward 
or downward, has not been questioned. If department heads are to have 
discretion to determine the grade for the higher positions, may the board 
thereafter review the department’s decision in the same manner as it now 
reviews its own decisions and change the allocations either upward or down- 
ward? If not, may the department thereafter change the grade of any such 
positions at will? May the incumbents of the positions appeal to the board 
and secure a modification of the department’s decision? 

8. What is the duty of the department after July 1 with respect to reporting 
the facts as to duties and grade changes to the board? 


The questions thus presented will be considered in the order stated 
and are answered as follows: 

1. The effect of the Welch Act is unquestionably to leave the new 
grades P-4 and CAF-11, created by the amended statute, vacant 
temporarily, as said grades have entirely new descriptions of basic 
qualifications not found under any existing grades under the original 
act. But this situation is limited to these two grades by force only 
of the statutory requirements for these grades, whereas it would 
appear your board contemplated in its recently issued circular that 
all grades above P-3 and CAF-10 should remain stationary—that is, 
as they were under the classification act of 1923—until your board 
could receive submissions and make allocations under the new act of 
May 28, 1928. An entirely contrary intent appears in the latter 
law. These new grades P-4 and CAF-11 should not remain perma- 
nently vacant, as attempted to be shown in your presentation of the 
question, supra, but will be available for original allocation of new 
positions or reallocation from other grades above or below by the 
board upon recommendation by the administrative office or upon 
appeal by employees, as provided in the original classification act. 
If positions have been properly allocated in existing grades P-4 and 
CAF-11, prior to July 1, 1928, it would seem to be the duty of the 
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Personnel Classification Board to allocate any new position with the 
same or similar duties to grades P-5 and CAF-12 in the amended 
statute and not to new grades P-4 and CAF-11, the basic qualifica- 
tions of which are lower than those of the original grades P-4 and 
CAF-11, and there would then arise no question of violating the 
cardinal principle of the classification act that there shall be “equal 
pay for equal work.” In allocating new positions and reallocating 
existing positions, the board should not overlook the provision in the 
amended statute which makes the basic qualifications of existing 
grades P-4 and CAF-11, the basic qualifications of new grades 
P-5 and CAF-12. Manifestly, there are positions allocated under 
the original classification act to P-8 and CAF-10 which, though not 
entitled to be allocated to original grades P-4 and CAF-11, are en- 
titled to be allocated to the new grades P-4 and CAF-11, and it is 
to be assumed that this will be done subsequent to July 1, 1928, in 
accordance with the procedure prescribed under the original classi- 
fication act of 1923. 

2. It is not understood that the board has the power under the 
original classification act to review, on its own motion in the absence 
of a request, or recommendation by an administrative office or an . 
appeal by the employee, any existing allocation previously approved 
by it. The changes effective July 1, 1928, made under the Welch 
Act, and in accordance with my decision of June 2, 1928, on the 
basis of allocations theretofore made and approved under the original 
classification act, are final to the same extent that allocations ap- 
proved by the board under the original classification act of 1923 
are final, and accordingly may be reviewed by the board after July 
1, 1928, only upon the request or recommendation of the adminis- 
trative office or upon an appeal by an employee. After July 1, 
1928, the administrative offices will have no power, without approval 
of the board, to change the grade of any position at will, the reallo- 
cation of positions upward or downward thereafter being a matter 
for consideration in accordance with the procedure prescribed in 
the original classification act of 1923, the same as before the act 
of May 28, 1928, was enacted. 

8. It is the duty of the administrative offices, after July 1, 1928, 
to report the facts as to duties and grade changes to the Personnel 
Classification Board in the same manner as required by the original 
classification act prior to July & 1928. 

Nothing has been presented which justifies or requires any modifi- 
cation or change in the decision of June 2, 1928, and, accordingly, 
said decision is affirmed. 
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TRANSPORTATION—AUTOMOBILE AS CHANGE-OF-STATION 
BAGGAGE ALLOWANCE—ARMY OFFICER 


Where an automobile is included in the regulation change of station baggage 
allowance of an officer of the Army, the expense of transportation to be 
borne by the Government is the freight on the actual weight not exceeding 
the officer’s authorized allowance at the household goods rate. 


Comptroller General McCarl to Maj. M. T. Legg, United States Army, June 

27, 1928: 

There has been received your communication of May 29, 1928, 
regarding the amount to be collected under the provisions of the 
act of March 23, 1910, 36 Stat. 255, from First Lieut. Albert C. 
Lieber, jr., C. of E., United States Army, on account of shipment of 
his automobile from New York City to Galveston, Tex., on Govern- 
ment B/L No. WQ-A-1539433, dated October 4, 1927. 

Special Orders, No. 65, War Department, dated March 19, 1927, 
relieved First Lieutenant Lieber from duty at Cambridge, Mass., 
effective on or about September 20, 1927, and assigned him to duty 
at Galveston, Tex. His automobile, a Buick Sedan, weighing 3,200 
pounds, was turned over to the quartermaster at New York City 
for shipment at his regulation change-of-station baggage allowance, 
and was shipped via the steamship H. R. Mallory, sailing from 
New York City, October 12, 1927, at a cost to the Government of 
$88.32. 

You call attention to the provisions of paragraph 9, Army Regula- 
tions 30-960, dated September 20, 1927, wherein the baggage allow- 
ance is defined as “household goods and other personal property, in- 
cluding automobiles and personal effects,” and state that in view 
of this regulation and the fact that Lieutenant Lieber did not exceed 
the weight allowance of 6,000 pounds, authorized to be shipped for 
an officer of his rank, there does not appear to be any excess charge 
due from him. 

It has long been the practice to transport at public expense certain 
private property of officers of the Army, the amount being fixed by 
regulations. In the act of March 3, 1841, 5 Stat. 433, making appro- 
priation for the support of the Army, provision was made “ For 
transportation of officers’ baggage, when traveling on duty without. 
troops,” and during recurring years similar provisions have been 
made in the acts appropriating funds for the Army. The provision 


in the current appropriation act of February 23, 1927, 44 Stat. 1113, 
is: 


* * * For transportation * * * of authorized baggage, including that 
of retired officers, warrant officers, and enlisted men when ordered to active 
duty and upon relief therefrom, and including packing and crating * * *. 
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In connection with the transportation of automobiles the Comp- 


troller of the Treasury in decision of April 24, 1916, 22 Comp. Dee. 
554, remarked as follows: 


It may well be questioned whether the law which authorizes the transportation 
of baggage contemplates the inclusion of automobiles in the term “ baggage.” 
It appears, however, that the Secretary of War has authorized automobiles to 
be included in an officer’s regulation change of station allowance, * * *. 

In view of the fact that necessary transportation is furnished to an officer 
when on duty, either in a mileage allowance, additional pay for an officer 
required to be mounted, or by the use of Government animals or vehicles, it is 
evident that a privately owned automobile is not necessarily used for official 
purposes. 
































* * * 





As there is room for doubt as to what is properly included under the term 
“baggage” and in view of the ruling of the War Department and the acquies- 
cence of the accounting officers therein for several years, I do not feel it 
necessary at this time to reverse the practice which has existed of allowing 
automobiles to be included in authorized change- of-station allowance or as 
baggage within the meaning of the law * * 

The provision in the regulation referred to by you that the author- 
ized baggage allowance may include automobiles is in accordance with 
this decision and the practice since and theretofore existing. The 
regulation properly has no application to the question of authorized 
freight charges. Where automobiles have been excluded from the 
authorized allowafice by regulations, it has been held that transporta- 
tion at Government expense is not authorized. 27 Comp. Dec. 903; 
97 MS. Comp. Dec. 747; 1 Comp. Gen. 679. 

The expense authorized to be borne by the Government under the 
statutes providing for the shipment of baggage and personal effects, 
has uniformly been held to be at rates applicable to household goods. 
The more recent statutes in this connection are in support of such 
construction. The act of May 18, 1920, 41 Stat. 604, extends to the 
personnel of the Navy the benefit of all existing laws applying to the 
Army and Marine Corps “ for the transportation of household effects,” 
and provision in the Treasury Department appropriation act, 42 Stat. 
386, “ for the transportation of household goods.” The basis of com- 
putation by reason of including an automobile was first considered in 
the decision of June 14, 1910, 53 MS. Comp. Dec. 1337, wherein “ the 
estimated weight for shipping purposes” was applied, and was based 
on the rule which had theretofore been applied in the shipment of 
carriages and other vehicles as a part of the officer’s change-of-sta- 
tion allowance of baggage. See 9 Comp. Dec. 477. Various rules for 
the computation of an officer’s baggage allowance based on fictitious 
weight, etc., have been advanced, but the correct rule, under the 
statutes, is that set out in the decision of December 29, 1926, 6 Comp. 
Gen. 420, that the maximum cost of transportation payable by the 
Government on property owned and shipped by an officer on per- 
manent change of station is the freight on the actual weight not 
exceeding his authorized allowance at the household-goods rate. 
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Giving application to this rule, the computation in the instant 
case is as follows: 









































Amount paid transportation company__..--..--.---.._--------_--_----- 
Less amount authorized to be borne by the Government, being for 3,200 
pounds, at $1.38 per hundred, as for household goods 


Excess cost 





The excess cost to the Government to be collected from Lieutenant 
Lieber under the act of March 23, 1910, by reason of shipping his 
automobile as his change-of-station allowance, is $44.16. 


(A-23389) 


CLASSIFICATION OF CIVILIAN EMPLOYEES—APPLICATION OF ACT 
OF MAY 28, 1928—FIELD EMPLOYEES OF NAVAL ESTABLISH- 
MENT 





The provision of section 3 of the act of May 28, 1928, 45 Stat. 785, author- 
izing the adjustment of salary rates of certain field positions to corre- 
spond so far as practicable to the rates established by said act for posi- 
tions in the departmental service in the District of Columbia, is not 
applicable to positions in the field service of the Naval BHstablishment, 
the salary rates of which have heretofore been fixedsin accordance with 
the provisions of the acts of July 16, 1862, 12 Stat. 587, and March 3, 1909, 
35 Stat. 754, but is applicable only to field positions under the Naval 
Establishment which have heretofore been fixed, or authorized to be fixed, 
administratively, under the act of December 6, 1924, 43 Stat. 704. 

The Secretary of the Navy is justified and authorized to increase the salary 
rates of employees generally in the field services under the Naval Estab- 
lishment in accordance with the method prescribed under, and within the 

limitations of, the acts of July 16, 1862, 12 Stat. 587, and March 8, 1909, 

35 Stat. 754, and any deficiency incurred will be for submission to the 

Congress. 


Comptroller General McCarl to the Secretary of the Navy, June 27, 1928: 


Consideration has been given to your letter of June 19, 1928, re- 
questing decision of the question whether section 3 of the act of 
May 28, 1928, 45 Stat. 785, known as the Welch Act, amending the 
classification act of 1923, “is applicable to employees in the field 
service generally of the Naval Establishment or is restricted to the 
classes for which specific appropriations were made in the aforesaid 
act of December 6, 1924.” 

Section 3 of the act of May 28, 1928, supra, provides as follows: 





The heads of the several executive departments and independent establish- 
ments are authorized to adjust the compensation of certain civilian positions 
in the field serv'ces, the compensation of which was adjusted by the act of 
December 6, 1924, to correspond, so far as may be practicable, to the rates es- 


‘ tablished by this act for positions in the departmental services in the District 
i of Columbia. 


See decision of June 21, 1928, A-23263, 7 Comp. Gen. 804, for 
general application of this provision. 











a ae 


———— tee 


DECISIONS OF THE COMPTROLLER GENERAL 829 


The act of December 6, 1924, 43 Stat. 704, provided deficiency 
appropriations for the fiscal year 1925 for various departments and 
offices having personnel in the field services— 

* * * to enable the heads of the several departments and independent 
establishments to adjust the compensation of civilian employees in certain field 
services to correspond, so far as may be practicable, to the rates established 
by the classification act of 1923 for positions in the departmental services in 
the District of Columbia. * 

This act has been extended through each subsequent fiscal year. 
For the fiscal year 1929, see section 2 of the act of March 5, 1928, 
45 Stat. 193. Under the Navy Department there were included ap- 
propriations for the Bureau of Navigation, Naval Academy, Hydro- 
graphic Office, and the Marine Corps, a total of $48,930. You state 
the reason for not including the remainder of the field services 
in the estimates on which the appropriations were based was that 
the Navy Department had sufficient funds already on hand to adjust 
the compensation of employees in its other field services. 

By the phrase “field service generally of the Naval Establish- 
ment,” used in your submission, it is understood that you refer to 
all exnplovecs outside of the departmental service in the District of 
Columbia, including the navy yards, naval statjons, etc. The salary 
rates of employees in the field service generally under the Naval Es- 


tablishment heretofore have been fixed on three separate and distinct 
bases, for which there exist three separate and distinct authorities, 
as follows: 

1. The act of July 16, 1862, 12 Stat. 587, which provides— 


*. * *# 


the rate of wages of employees in the navy yards shall conform, 
as nearly as is consistent with the public interest, with those of private es- 
tablishments in the immediate vicinity of the respective yards, to be deter- 
mined by the commandants of the navy yards, subject to the approval and 
revision of the Secretary of the Navy. 

2. The act of March 3, 1909, 35 Stat. 754, which provides— 

* * * That hereafter the rates of pay of the clerical, drafting, inspection, 
and messenger force at navy yards and naval stations, and other stations and 
offices under the Navy Department shall be paid from lump-sum appropriations 
and shall be fixed by the Secretary of the Navy on a per annum or per diem 
basis as he may elect; * * * 

3. The general administrative a vested in the Secretary 
of the Navy to fix the compensation rates of employees under the 
Navy Department within available appropriations. 

There was no purpose or intent appearing in the deficiency act of 
December 6, 1924, and the subsequent annual appropriation acts ex- 
tending the provisions of the deficiency act, to repeal, supersede, 
modify, or render inoperative in any particular the above quoted 
acts of 1862 and 1909, and it is understood that the Navy Department 
has never heretofore so construed or applied the 1924 statute as ex- 


tended. Apparently it is only rates of compensation fixed under the 
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third basis above mentioned that the Navy Department has heretofore 
adjusted under the 1924 statute as extended. Each calendar year the 
Navy Department issues a “Schedule of wages for civil employees 
under the Naval Establishment,” which includes the salary rates for 
the entire field service. Where a salary rate is fixed under the general 
authority vested in the Secretary of the Navy and such salary rate has 
been adjusted under the act of December 6, 1924, such fact is indicated 
by a footnote. But there is no indication in this annual schedule, or 
otherwise, that the salary rates fixed under the basic statutes of 1862 
and 1909, supra, were “ adjusted by the act of December 6, 1924,” or 
were authorized to be so adjusted, which is a condition precedent to 
the application of section 3 of the Welch Act. 

Accordingly, you are advised that the salary rates of employees of 
navy yards, naval stations, and all other field employees under the 
Navy Department whose salary rates have heretofore been fixed in 
accordance with the acts of 1862 and 1909, swpra, are not authorized 
to be adjusted under section 3 of the act of May 28, 1928, known as 
the Welch Act. 

While there is also doubt whether said section 3 of the Welch Act 
may be applied to employees under bureaus or offices for which no 
appropriation was provided in the act of December 6, 1924, whose 
compensation is not fixed basically under the acts of 1862 and 1909, 
supra, in view of your statement that the Navy had not included ap- 
propriations for other bureaus and offices in the estimates on which 
the appropriations in the act of 1924 were based because sufficient 
funds were already on hand to make the necessary adjustments in 
compensation authorized by the act, and in view of the apparent pur- 
pose and intent of the Welch Act to equalize the pay of the field serv- 
ice employees “in so far as practicable” to correspond with the salary 
rates paid under the classification act in the District of Columbia, 
you are advised that adjustments are authorized under section 3 of 
the Welch Act of all field service employees under the Navy Depart- 
ment except those whose salary rates are fixed basically under the 
acts of 1862 and 1909. 

You report that during the last session of the Congress items aggre- 
gating a total of something over $400,000 were inserted in the Navy 
appropriation bill for the purpose of increasing the salary rates of 
field service employees under the Navy Department. This has been 
corroborated by reference to the bills, reports, and discussions before 
the Congress. It is understood that the aggregate of these items was 
to authorize increases for all employees irrespective of the basis on 
which the compensation was originally fixed. But these items were 
eliminated except a small amount apparently for the increase of 
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draftsmen. There seems to be a clear and positive record that this 
action was taken in the belief and with the understanding that the 
salary rates of employees of the field service in the Navy Department 
generally would be adjusted under the Welch Act. Reference is made 
to Congressional Record dated May 15, 1928, pages 9072 and 9073, 
where there appears the following: 


For pay of civil employees in the field, the figure agreed upon is $76,160 instead 
of $406,501.69, as proposed by the Senate, the additional sum being intended 
for additional pay for draftsmen only, and will be subject, of course; in its 
application to the provisions of the Welch bill, if that bill shail become law. 


td ao * * oe x ~ 

Mr. O'ConNELL. I want to ask the chairman of the committee if it is the un- 
derstanding that the civilian personnel are expected to receive their increases 
under the Welch bill? This is what the gentleman has stated. I am very 
greatly interested in this matter. In the event that the Welch bill fails to pass, 
are they to be out of luck, or will they receive consideration? 

Mr. Frencu. I will say to the gentlemen we carried rather substantial in- 
creases in the bill for the increase of civilian employees, but not to the extent 
that would be recognized, in all probability, by the Welch bill. We felt, how- 
ever, that with the Welch bill under consideration at this time and having 
passed the House we ought not to attempt to deal with the personnel question 
in conference. Rather we prefer that the question be handled by the two 
Houses on the basis of a bill that is being considered for personnel in all 
departments. 


Mr. O’ConneELL. I am fearful that in the event that the Welch bill should 
fail to pass, which would be not only unfair but deplorable, the civilian per- 
sonnel would not be considered in no way at all. I am very much interested, I 
will say to my friend, that this class of our public servants be adequately 
provided for. I am for any bill that will give this class better consideration. 

Mr. Frencnu, Of course, the civilian personnel, if the Welch bill should not 
pass, would be on the same footing as the civilian personnel of all the other 
departments of the Government. 

This shows that it was the apparent intent to approve increases in 
compensation of field service employees generally under the Navy 
Department irrespective of the original basis for fixing such salary 
rates. While the distinction between the basic laws and the classifi- 
cation act of 1923 apparently was not given consideration, it was 
evident that the Congress did not deem it necessary to provide specific 
funds for making the increases for the reason that it preferred the 
funds to be later provided in the same manner that funds would be 
provided to pay increases authorized by the Welch Act; that is, on 
the basis of deficiency estimates submitted at its next session. 

In view thereof, it is believed the Secretary of the Navy is clearly 
justified to increase the salary rates of employees generally under the 
field services of the Navy Department in accordance with the method 
prescribed by, and within the limitations of, the basic laws of 1862 
and 1909, any deficiency created thereby to be submitted to the Con- 
gress at its next session in the same manner as deficiencies created 
dy the increases authorized by the Welch Act will be submitted. The 
question submitted is answered accordingly. 
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( A-28265) 
TRAVELING EXPENSES—TRANSFERS BETWEEN DUTY STATIONS 





In order to entitle an employee of the Department of Justice to reimbursement 
of traveling expenses incurred in connection with transfers between per- 
manent-duty stations the order authorizing such reimbursement and directing 
the transfer must be signed by the head of the department, or by some 
officer authorized by law to act as such. The Director of the Bureau 
of Irivestigation can not be recognized as the head of the Department of 

Justice. 


Comptroller General McCarl to the Attorney General, June 28, 1928: 

Receipt is acknowledged of your letter of June 5, 1928, requesting 
reconsideration of a recent settlement by this office in so far as it dis- 
allowed credit in the accounts of Don C. Fees, former disbursing clerk, 
for payments of expenses incurred in connection with transfers of 
employees between permanent duty stations when the orders author- 
ing such transfers were signed by the Director of the Bureau of 
Investigation and not by the head or assistant head of the department. 
With reference to the matter the following is quoted from your said 
letter : 


= 

In this connection, I desire to invite your attention to the fact that the letters 
of appointment of special agents, accountants, etc., all of which are signed by 
the Attorney General, provide for fixing the headquarters of each employee 
temporarily at a certain place. Each letter of appointment also provides that 
“following your general assignment your headquarters will be fixed, from time 
to time, at such place as may be deemed advisable by the Director of the Bureau 
of Investigation, under whose supervision and instructions you will be employed.” 

It is thought that the Attorney General has full authority to delegate to the 
Director of the Bureau of Investigation the power to change the headquarters 
of employees of the Bureau of Investigation, under section 360 of the Revised 
Statutes, which reads as follows: 

“The Attorney General may require any solicitor or officer of the Department 
of Justice to perform any duty required of the department, or any officer 
thereof.” 

In view of the foregoing, it would appear that your decision of February 28, 
1928, to the Solicitor [Secretary] of the Interior (7 Comp. Gen. 482), does not 
apply to transfers between duty stations made by the Director of the Bureau 
of Investigation under the direction of the Attorney General, and that the suspen- 
sions should now be removed. 

The director of said bureau operates directly under the Attorney General 
and is not under the supervision of an Assistant Attorney General. In the 
best interests of the Government, it becomes necessary at times, to make rather 
frequent changes in the stations of bureau employees, and it should not be 
necessary to require the Attorney General to give such matters his personal 
attention. In other words, even if it were held that section 360 R. 8. would 
not ordinarily permit of the delegation of authority to an official other than an 
Assistant Attorney General, the organization of the Department requires the 
director to have direct contact with the Attorney General and to act under his 
personal supervision, and in changing the official stations of agents of the 
bureau, he is acting for the Attorney General. 


Section 6 of the act of December 22, 1927, 45 Stat. 50, provides: 


Appropriations for the fiscal years 1926, 1927, 1928, and 1929 available for 
expenses of travel of civilian officers and employees of the executive depurt- 
ments and establishments shall be available also for expenses of travel per- 
formed by them on transfer from one official station to another when authorized 
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by the head of the department or establishment concerned in the order direct- 
ing such transfer: Provided, That such expenses shall not be allowed for any 
transfer effected for the convenience of any officer or employee. 


Section 360, Revised Statutes, quoted in your letter, has reference 
to the duties that may be required of different officers of the Depart- 
ment of Justice but does not authorize the Attorney General to con- 
fer upon any subordinate the right to exercise discretion specifically 
vested in him by statute. While said section confers authority to 
require one subordinate to perform the duties ordinarily required of 
another it does not confer authority to designate generally an officer or 
an employee of the department to act, instead of the Attorney Gen- 
eral, as the head of the department. Sections 347 and 348, Revised 
Statutes, require the Solicitor General and the Assistant Attorneys 
General “to assist the Attorney General in the performance of his 
duties.” Therefore, the order contemplated in the act of December 
22, 1927, supra, may be signed by the Attorney General, an Assist- 
unt Attorney General, or the Solicitor General. A-7839, April 20, 
1925. 

I find no statute which authorizes the Director of the Bureau of 
Investigation to exercise, in the place of the Attorney General, an 
authority involving discretion specifically vested by statute in the 
head of the department. While the authority of the Director of the 
Bureau of Investigation to order the transfer of employees under his 
direction is not questioned by this office, the right of such employees 
to be reimbursed for traveling expenses incurred in connection with 
such transfers rests wholly upon the provisions of the act of Decem- 
ber 22, 1927, supra, which authorize reimbursement of such expenses 
only when authorized by the “head of the department * * * in 
the order directing such transfer.” 7 Comp. Gen. 482. As the Direc- 
tor of the Bureau of Investigation can not be recognized as the head 
of the Department of Justice, an order signed by him is not sufficient 
to authorize reimbursement of such traveling expenses. 

Accordingly, as the facts appear, credit may not be allowed in the 
accounts of the former disbursing clerk for the payments here in 
question, 

Upon review the settlement must be and is sustained. 


(A-23409) 
RELIEF OF AMERICAN SEAMEN 


The fact that an American seaman may be suffering from a venereal disease 
the result of his own vices or misconduct does not relieve the owners or 
operators of the vessel on which he last served of their obligation to furnish 
such maintenance and hospitalization as may be necessary in connection 
with or incident to his return to a port of the United States, 
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Comptroller General McCarl to the Secretary of State, June 28, 1928: 
I have your letter of June 20, 1928, as follows: 


The department has received a number of communications from American 
consular officers, who request additional information regarding their authority 
to supply maintenance and hospitalization from funds appropriated for the 
relief and protection of American seamen in the cases of seamen discharged 
because they are suffering from venereal diseases. 

The drafting of replies to these inquiries requires careful interpretation of 
your opinion published in 5 Comp. Gen. 623, and the correctness of instructions 
on the point is so important to consular officers that you are requested to give 
further information concerning the portions of your opinion referred to above, 
that are hereinafter cited. 

Question No, 2 (a), which was presented by the American consul at Yoko- 
hama, Japan, and is quoted on page 624, vol. 5, of your decisions, is as follows: 

“Does the fact that he is at fault relieve the vessel upon which he serves of 
liability for his hospitalization, maintenance, and repatriation?” 

On page 626 of the same decision your reply is as follows: 

“2. (a) and (b) are answered in the negative. 14 Comp. Dee. 570; 15 id. 
348; 4 Comp. Gen. 248.” 

Question 2 (c), quoted on page 624 of the aforesaid decision, reads as follows: 

“(c) Should a seaman discharged on account of venereal disease become a 
charge upon the consulate or upon the vessel?” 

And you made the following reply on page 626: 

“(c) It has been held that where an American seaman is discharged on 
account of injuries received as a result of his own willful misconduct and 
disobedience of orders, or because of disease arising from his own vices or 
gross indiscretion, the ship is not liable for care and maintenance after dis- 
charge. The Alector, 263 Fed. Rep. 1007; 15 Comp. Dec. 740. But in such a 
case the consular officer should nevertheless provide for the seaman’s return 
to the United States, and in this connection see answer to questions 1 (a), 
(b), (d), and (e), supra.” 

The portions of your decision quoted above place the obligation of repatria- 
tion upon the vessel or its owners in all cases where seamen have been dis- 
charged on account of illness or injury caused by their own fault, irrespective 
of whether the disability is caused by venereal diseases or takes some other 
form; but there is a doubt in the minds of some officers regarding the effect 
of the apparent limitations placed upon the. obligation of vessels or their 
owners to supply maintenance and hospitalization (as distinct from trans- 

portation) in cases where seamen are discharged because they are suffering 
from venereal diseases. You are requested to give the department an opinion 
as soon as practicable, upon which appropriate instructions to consular officers 
in the premises may be based. 


m2 mm 


In reply you are advised that the fact that the seaman may be 
suffering from a venereal disease the result of his own vices or mis- 
conduct does not relieve the owners or operators of the vessel on 
which he last served of their obligation to furnish such maintenance 
and hospitalization as may be necessary in connection with or inci- 
dent to his return to a port of the United States. 


(A-23410) 


TRAVELING EXPENSES—MEALS—STANDARD OR DAYLIGHT- 
SAVING TIME 





In claims for reimbursement of expenses for meals at the beginning and ending 
of a travel status it is generally immaterial whether standard time or 
daylight-saving time is to be followed. One or the other standards of time 
must be selected in each locality, and in an area where daylight-saving 
time is in effect reimbursement should be determined with reference to 
that time. 
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Comptroller General McCarl to Maj. E. Dworak, United States Army, June 28, 

1928: 

Receipt is acknowledged of your letter dated June 6, 1928, re- 
questing to be advised as to authority to reimburse Maj. Samuel Jay 
Turnbull, M. C. (D. O. L.), for an item of $2.65 for dinner and 
tip in his claim for reimbursement of traveling expenses, in making 
a trip from ‘Trenton to Camden, N. J., and return, May 7, 1928. 

The facts are as follows: 

On March 20, 1928, Major Turnbull, M. C., United States Army, 
stationed at Trenton, N. J., was directed to make visits of instruc- 
tion (military service) in connection with training of the National 
Guard at Camden, N. J., and that reimbursement of traveling ex- 
penses would be made in accordance with the provisions of A. R. 
35-4820. 

The voucher submitted for payment sets forth that the claimant 
left Trenton May 7, 1928, at 6.25 p. m. (DST), and arrived at Cam- 
den at 7.30 p. m., returning at 12.10 a. m., May 8, 1928. Major Turn- 
bull claims reimbursement for dinner and tip on the trip in the sum 
of $2.65. 

Army Regulation 35-4820 provides: that pursuant to section 67 
of the national defense act, as amended, 42 Stat. 1034, Regular Army 
officers while traveling in connection with National Guard duty will 
be allowed actual and necessary traveling expenses, and under the 
title “ division or fractional part of day,” A. R. 35-1340, authorizes 
reimbursement for dinner, if the hour of departure is before 6 p. m. 

In his third indorsement, dated May 23, 1928, the claimant states: 


My reason for requesting reconsideration on disapproval of claim for $2.65 on 
voucher for visit of instruction to Camden, N, J., on May 7th, 1928, was based 
on interpretation of pp. 14, b, (c) A. R. 35-1340, in referring to 6 p. m. as 
standard time; while DST may be considered as official time in this corps area, 
that dues not change the above-quoted Army Regulation, and the fact remains 
that time of departure was prior to 6 p. m. standard time. 

The claim presents for decision the question whether daylight- 
saving time or standard time shall control in connection with reim- 
bursement of expenses for meals at the beginning and ending of a 
travel status. The purpose of establishing by regulation a rule for 
reimbursement of particular meals at the beginning or ending of a 
journey is to fix with certainty the “usual” meal hours. If de- 
parture is before the usual meal hour, the employee ordinarily would 
incur an expense for the particular meal while in a travel status; if 
departure is after the usual meal hour, such expense would not be 
necessary and by fixing definite hours it is possible to determine with 
ease whether reimbursement in a particular situation is or is not 
authorized. Whether standard time or daylight-saving time is to 
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be followed is generally immaterial. One or the other standards of 
time must be selected if the rule is to operate uniformly in all cases 
in a given locality. In the areas where daylight-saving time is in 
effect the local community adjusts its affairs on that basis, not on the 
basis of standard time; and in such a situation, in keeping with the 
purpose of the regulation, reimbursement should be determined with 
reference to the local or daylight-saving time where that is in effect. 
Payment of the voucher is not authorized. 


(A-21969) 


TRANSPORTATION OF DEPENDENTS OF NAVAL OFFICERS FROM 
OVERSEAS STATIONS TO THE UNITED STATES—AVAILABILITY 
OF GOVERNMENT TRANSPORTS 


The law authorizing transportation of dependents to or from overseas stations 
requires that such dependents be transported by Government transport 
“if available,” and to authorize reimbursement of commercial cost of their 
transportation, it must be shown that by diligent effort it was not possible 
to secure their transportation by Government transport with reasonable 
relation to the date of the officers’ relief from duty at the overseas stations. 
In the case of travel from the Philippine Islands, and especially where 
the officer travels by a circuitous route, where it is to his advantage to be 
credited with the cost of commercial transportation by the direct route, 
to authorize payment thereof it must be clearly shown by the evidence that 
it would have been necessary to have transported his dependents by com- 
mercial vessel over the direct route. 


Decision by Comptroller General McCarl, June 29, 1928: 


There is for consideration the claim of Lieut. Cyrus B. Kitchen 
for transportation expenses of his wife for travel by commercial 
vessel from Manila, P. I., to New York, N. Y., on change of station 
orders dated October 5, 1927, as follows: 


From: The Commander in Chief. 

To: Lieut. Cyrus B. Kitchen (S. C.), U. 8S. Navy. 
Via: Commandant sixteenth naval district. 
Subject: Change of duty. 


1. On 31 October, 1927, and when directed by your commanding officer, you 
will make all necessary transfers, including funds on hand and on deposit and 
Government property in your possession to your relief; you will settle accounts 
at the U. S. naval station, Olongapo, P.I. Upon completion of settling accounts 
you will regard yourself detached from duty as supply officer at the U. S. naval 
station, Olongapo, P. I., and from such other duty as may have been assigned 
you; will proceed via the first available commercial conveyance to San Fran- 
cisco, California, there being no Government conveyance available; thence by 
rail to New York, N. Y., and report to the commandant third naval district, 
South and Whitehall Streets, for duty on board the receiving ship at New York. 

2. Commercial transportation for your dependent from Manila, P. I., to San 
Francisco, California, is authorized, there being no Government conveyance 
available ; thence by rail to New York, N. Y. 

8. Should you so desire you are authorized to proceed via Europe at your 
own expense to New York, N. Y., with the understanding that you will not be 
entitled to any expeuses in excess of that authorized by your orders contained 
in paragraph one, above, 





DECISIONS OF THE COMPTROLLER GENERAL 837 


4. You are authorized to delay for a period of two months with the under- 
standing: that you will arrive in New York not more than three months and 
fifteen days after you leave the Asiatic Station. This delay shall count as leave. 

5. Keep the Bureau of Navigation informed of your address, and report 
dates of commencement and expiration of leave on form N. Nav. 296. 

6. Prior to your departure from the Asiatic Station, you will report to 
the commander in chief by dispatch the vessel in which taking passage, date of 
sailing for and probable date of arrival in New York, N. Y. 

7. The travel involved in the execution of these orders is required by the 
public interests. 

8. Permission to proceed via Europe is granted on the understanding that 
any additional cost of transportation must be borne by you. In case you do 
not desire to bear the expense involved, the authority contained in paragraphs 
three and four is cancelled and you will carry out the orders contained in 
paragraphs one and six. 

9. In case you fail to avail yourself of the authorization to proceed via 
Europe, on arrival San Francisco, you will telegraph the Bureau of Navigation 
for further instructions and proceed no further until such instructions have 
been received. 


Section 12 of the act of May 18, 1920, 41 Stat. 604, provides: 


* * * That transportation supplied the wife or dependent child or children 
of such officer, to or from stations beyond the continental limits of the United 
States, shall not be other than by Government transport if such transportation is 
available; * * * 


Claimant was detached on November 19, 1927, and with his wife 
left Olongapo, P. I., on November 20, 1927, arriving at New York 
February 21, 1928. A delay of two months in reporting was 


authorized. 

Schedule of sailings of vessels of the Government transport service 
shows that the U. S. naval transport Henderson sailed from Manila 
to San Francisco on October 24, 1927, and the U. S. Army transport 
Thomas sailed from Manila December 6, 1927, and arrived at San 
Francisco December 31, 1927. 

It is not shown in what manner it was determined on October 5, 
1927, that transportation on Government transport would not be 
available for the officer’s wife at or about the time the officer would 
be relieved from duty some six weeks thereafter. Under date of 
April 16, 1928, in reply to request from the Bureau of Navigation 
for advice whether, for the travel involved under orders of October 
5, 1927, Government transportation was available for the wife of 
Lieutenant Kitchen within 30 days of the date of his detachment, 
the commander in chief Asiatic Fleet made the following statement: 

2. Government transportation was not available for Lieutenant Cyrus B. 


Kitchen (8S. C.), or for his dependent wife, within thirty days from the date 
of his detachment 19 November, 1927. 

3. The Chaumont arrived at Manila from the United States on 4 October, 
1927, and remained on the Asiatic Station until 3 February, 1928, on which 
date the vessel sailed from Manila for San Francisco with a full capacity 
of passengers. The Henderson sailed from Manila for San Francisco on 
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25 October, 1927, with a full capacity of passengers, and returned to Manila 
from San Francisco on 4 February, 1928. 


The law is specific and applies to transportation on Army trans- 
ports as well as on Navy transports. The statement made by the 
commander in chief Asiatic Fleet failed to consider the availability 
of transportation on the Army transport 7’homas, which sailed on 
December 6, 1927; nor has there been negatived the probability that 
had timely application been made for transportation for Lieutenant 
Kitchen’s wife thereon it could have been furnished. The evidence 
submitted is unsatisfactory as establishing the fact that trans- 
portation on Government transport for the wife of Lieutenant 
Kitchen was not available at or about the time that officer was 
detached from duty under orders of October 5, 1927, and may not 
be accepted as establishing his right to reimbursement for transpor- 
tation of his wife by commercial vessel. 

The claim has been submitted with a suggestion that— 


The only official competent to determine whether or not government trans- 
portation is available from the Asiatic Station to the United States is the 
commander in chief Asiatic Fleet. 


In authorizing, in decision of November 21, 1925, 5 Comp. Gen. 
358, payment of an amount equivalent to the cost to the Govern- 
ment for transportation of dependents of officers from the Asiatic 
Station to the United States where the dependents actually traveled 
via Europe, it is clearly indicated that conclusions of officers as to 
the availability of Government transports would not be acceptable. 
In that decision it was said: 


Section 12 of the act of May 18, 1920, 41 Stat. 604, authorized the furnish- 
ing of transportation for the wife and dependent child or children of an officer 
ordered to make a permanent change of station and provided: 

“* * * Thut if the cost of such transportation exceeds that for trans- 
portation from the old to the new station the excess cost shall be paid to the 
United States by the officer concerned: Provided further, That transportation 
supplied the wife or dependent child or children of such officer, to or from 
stations beyond the continental limits of the United States shall not be other 
than by Government transport, if such transportation is available: * * *” 

The issuance of transportation in excess of that required by travel from 
the old to the new station chargeable to the officer authorized in this act is to 
provide for situations where the dependents of the officer are not residing 
with him at his old station. It does not contemplate the issuance of trans- 
portation to any point selected to the amount in value of transportation between 
the old and the new station. Transportation from overseas stations is required 
to be by Government transport. Where there is a regular service by Govern- 
ment transport between an overseas station and the United States, such trans- 
port is available unless it can be shown that on the vessel or vessels sailing at 
or about the time of the officer’s relief from duty at the overseas station no 
accommodations were available for his dependents on such Government trans- 
port. The mere difference between sailing dates of Government transports and 
commercial vessels will not constitute Government transports unavailable on 
the date of sailing of the commercial vessel; that is, there must be a genuine 
nonavailability of Government transport before there is a right to transporta- 
tion by commercial vessel. 29 MS. Comp. Dec. 903. 





DECISIONS OF THE COMPTROLLER GENERAL 839 


The last paragraph of section 12 of the act of June 10, 1922, provides: 

“In lieu of the transportation in kind authorized by section 12 of an act 
entitled ‘An act to [ete.]’ approved May-18, 1920, to be furnished by the United 
States for dependents, the President may authorize the payment in money of 
amounts equal to such commercial transportation costs when such travel shall 
have been completed. Dependent children shall be such as are defined in 
section 4 of this act.” 


The right to reimbursement of commercial costs of transportation authorized 
by this provision and the regulations issued thereunder is applicable to trans- 
portation “from stations beyond the continental limits of the United States” 
only when Government transport is not available as herein indicated. If Gov- 
ernment transport is actually available there is no right to reimbursement. 
Your question (c) is answered by saying that where Government transport is 
shown to be not available, as herein indicated, reimbursement may be made of 
the commercial cost of transportation between the overseas station and the new 
station by the shortest usually traveled route ones such travel shall have 
been completed.” 

That decision is the basis and authority for payments such as here 
claimed. Without questioning the correctness of the conclusion of 
the commander in chief, the requirement of the decision is that evi- 
dence of the fact must be supplied and it must be shown in addition 
that by diligent effort it would not have been possible to have secured 
transportation for the dependents by Government transport with a 
reasonable relation to the date of the officer’s relief from duty at 
the overseas station. The law has yoquired such dependents to be 
transported by Government transport “if available ”; that is a ques- 
tion of fact easily susceptible of demonstration if it is desired to 
establish the fact, and the conclusion of an officer, however high in 
rank, does not dispense with the necessity for the evidence estab- 
lishing the fact. 

In permitting payment where travel was not by the direct route, 
the purpose of the decision was to authorize only reimbursement of 
what it would have actually cost the Government in the circum- 
stances of each particular case had the transportation been by the 
direct route; if Government transport is available, only the cost of 
transportation, if any, payable for travel by dependents on Gov- 
ernment transport is authorized to be included in the computation. 
Regular schedules are maintained for Government transports from 
the Philippine Islands, and most officers and their families travel 
thereon. In any case of travel by commercial vessel from the Phil- 
ippines, and especially where the officer travels by a circuitous route 
where it is to his advantage to be credited with the cost of commer- 
cial transportation by the direct route, it must be clearly shown by 
evidence that it would have been necessary to have transported his 
dependents by commercial vessel over the direct route. Payment is 
authorized on the evidence furnished in this case only of the cost of 
rail travel in the United States. 
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It is to be noted in this connection that not only is the officer 
informed six weeks before his detachment that no Government trans- 
portation will be available, on his detachment, the date of which was 
not definitely determined, but he is advised that should he not travel 
by the circuitous route and arrive at San Francisco he should not 
travel to the station assigned him in the orders but await further 
orders from the Bureau of Navigation. The inferences arising are 
apparent, and see in this connection, decision A-22630, 7 Comp. Gen. 
840. As was pointed out in decision 5 Comp. Gen. 358, payment, 
except as reimbursement for actually incurred expenses for travel by 
the direct and official route, is of doubtful legality. If the result of 
authorizing payment equivalent to the cost to the Government by 
the direct route where travel is by circuitous route is to increase the 
cost to the Government over the cost if travel is confined -to the 
direct and official route, further consideration of the matter will 
be necessary to assure without question the confinement of expendi- 
tures for such travel within the limits fixed by law. 


(A-22630) 


MILEAGE—CONSTRUCTIVE TRAVEL OF ARMY OFFICER PERMITTED 
TO TRAVEL VIA EUROPE FROM DUTY STATION IN THE ORIENT 
TO DUTY AT WASHINGTON, D. C. 


An officer of the Army detached from duty in China to duty in Washington, 
D. C., necessary in the public service without direction as to mode or route 
of travel but with permission to perform the travel by commercial trans- 
portation via Burope, is entitled to reimbursement for what it would have 
cost for travel by transport to San Francisco and mileage from San Fran- 
cisco to Washington, D. C.; however, in such case, if in due course the 
officer would have been assigned to duty on the western coast and the 
assignment at Washington, D. C., was on account of permission given 
him to return to the United States via Europe, he is not entitled to any 
mileage for travel in the United States. 3 Comp. Gen. 928, modified. 


Comptroller General McCarl to Maj. E. T. Comegys, United States Army, 
June 29, 1928: 


There has been received your letter of March 26, 1928, requesting 
review of settlement K-21841-W, dated February 15, 1928, wherein 
credit was disallowed in the sum of $218.47, representing payments 
to Lieut. Col. Richard H. Jordan, United States Army, of actual 
expenses for travel from Chinwangtao, China, to San Francisco, 
Calif., and mileage from San Francisco, Calif., to Washington, D. C., 
as shown on voucher No. 3859, July 15, 1927, under Special Orders, 
No. 3, dated December 27, 1926, reading as follows: 


7. Detached service for twenty-five (25) days, effective February 23, 1927, 
and leave of absence for three (3) months and twenty (20) days, effective 
upon expiration of this detached service, is granted Lieutenant Colonel Rich- 
ard H. Jordan, Quartermaster Corps, these headquarters, 
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8. Pursuant to authority contained in War Department radiogram No. 88, 
dated November 11, 1923, and paragraph 2, radiogram No. 579, dated December 
22, 1926, Lieutenant Colonel Richard H. Jordan, Quartermaster Corps, is 
relieved from assignment to these headquarters, and from further duty with 
these forces, effective February 23, 1927, and is assigned to duty in the office of 
the Quartermaster General, Washington, D. C. 

Lieutenant Colonel Jordan is authorized to return to the United States 
by commercial transportation via the Suez Canal and Europe, at his own 
expense. Upon arrival in the United States and after expiration of detached 
service and leave of absence granted him by paragraph 7, this order, he will 
proceed to Washington, D. C., reporting upon arrival thereat to the Quarter- 
master General for assignment to duty. 

The travel directed is necessary in the military service and is chargeable 
to procurement authority in FD 29 P 5040 A 2-7. 

The travel was performed without troops and the officer left Tient- 
sin, China, February 13, 1927, and Chinwangtao, China, February 
23, 1927, and arrived at Washington, D. C., July 6, 1927, traveling 
via Europe. 

The amount in question was disallowed as follows: 

Paid constructive expenses from Tientsin, China, to San Francisco, Calif., 
and mileage thence to Washington, D. C., under orders permitting travel via 
Suez and Europe at officer’s own expense. As orders direct no travel from 
San Francisco to Washington, and as in fact no such travel was performed, 
officer is entitled to actual expenses to San Francisco, and mileage from New 
York to destination. See 3 Comp. Gen. 928 and 5 Comp. Gen. 358. (Debt 
reported. ) , 

You state that in accordance with existing regulations the estab- 
lished route of travel between China and points in the United States 
is via San Francisco, and had this officer changed stations from 
China to Washington, D. C., under the usual orders without au- 
thority for commercial transportation via Suez Canal and Europe, 
he would have traveled on transport from China to San Francisco 
and from San Francisco to Washington by rail, unless otherwise 
directed. 

The orders issued Lieutenant Colonel Jordan clearly involved 
travel from duty in China to duty at Washington, D. C., and inde- 
pendently of the authorization to travel via Europe the orders di- 
rected no special mode of travel or route to be traveled. The mileage 
law contemplates that travel of officers in the naval and military serv- 
ices under orders shall be performed via the shortest usually traveled 
route and in the absence of direction in orders to the contrary such 
route of travel is implied. Appeal No. 24340, March 9, 1915, 72 
MS, Comp. Dec. 1194. A-16285, November 19, 1926, 63 MS. Comp. 
Gen. 637. The shortest usually traveled route from China to Wash- 
ington, D. C., being by steamer to San Francisco and by rail from 
San Francisco to Washington, under said orders Lieutenant Colonel 
Jordan was entitled to mileage for travel from San Francisco to 
Washington, D. C., and payment thereof was correct. 
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One of the cases cited for the audit action, 3 Comp. Gen. 928, was 
grounded on the proposition that the officer in due course would have 
been assigned to duty on the western coast of the United States; that 
his assignment to duty in the eastern portion of the United States 
was for his convenience to permit his travel via Europe and to avoid 
placing upon him the expenses of the journey from port of arrival 
on the eastern coast to a station in the western portion of the United 
States. On the theory on which settlement was made, the allowance 
of mileage from port of debarkation on the eastern coast to the sta- 
tion assigned to him in the eastern part of the United States for his 
own convenience was incorrect. In such a case, allowance of mileage 
from port of debarkation to station aszigned in the eastern part of 
the United States for the convenience of the officer hereafter will 
not be made. 

In United States v. Phisterer, 94 U.S. 219, 221, where the Supreme 
Court referred to a provision of Army regulations requiring officers 
permitted to change station, to pay their expenses, it was said: 

* * * If A, at one station, and B at another, desire to exchange stations 
or regiments or companies with each other, and prefer a request to that effect, 
the provision assumes that the commanding officer may, in his discretion, 
grant it; but, as no public interest is advanced by it, and it is consented to 
for the advantage or pleasure of the two officers, they must bear their own 
expense of transportation in making the exchange. This is just and reasonable. 

We are inclined to think that it would be too narrow a construction of this 
provision to hold that it required that two officers should be concerned in the 
exchange. An exchange from one station to another station by the same officer 
at his own request, if found compatible with the public service, would be within 
the words of rule, and apparently as much within its spirit as when the ex- 
change was made by and between two officers. 

The rule that an officer must bear his expenses of travel to a 
station assigned for his own convenience has had the approval of 
the Supreme Court, and the corollary of this rule, that it is only 
for travel on public business that an officer is entitled to mileage, is 
impliedly approved; it was specifically so held in Perrimond v. 
United States, 19 Ct. Cls. 509. 

It is assumed, in the absence of evidence tending to show otherwise, 
that where an officer is relieved from duty in the Orient and ordered 
to duty at a station in the eastern portion of the United States, that 
the basis for the assignment of the new station is the public service, 
not the convenience of the officer to enable him to travel via Europe 
practically without expense under the practice permitting payment 
to him of expenses he would have necessarily incurred by the direct 
route to the extent expenses of travel of the same character are 
actually incurred by the circuitous route, and of mileage which would 
have accrued. In 5 Comp. Gen. 358, 360, it was said: 


* * * While the practice is open to question under the act of 1875, it will 
not now be disturbed. It should, however, be properly and carefully guarded by 
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administrative officers, and the Government’s interests should be conserved. 

In authorizing a continuation of the practice, notwithstanding 
doubt as to its legality (and authorized only because of the practice 
theretofore existing) it was the expectation that the interests of the 
public service would control the assignment to station of the officer, 
not his wishes with respect to a journey through Europe. Should it 
become evident that other considerations than the needs of the public 
service are the bases for the assignment of officers to station in the 
eastern portion of the United States on relief from duty in the 
Orient and expenditure of public funds needlessly increased, further 
consideration of the matter will become necessary. 

Upon review $218.47 is certified for credit in a subsequent settle- 
ment of your disbursing account. 
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SATURDAY HALF HOLIDAYS, 1928 


|\Cireular No. 31] : 
May 15, 1928. 
(Relating to office procedure and not of general information.) 


PAYMENT OF SALARIES OF EMPLOYEES OF THE UNITED STATES 
AND OF THE DISTRICT OF COLUMBIA ATTENDING THE UNITED 
SPANISH WAR VETERANS’ CONVENTION AT HABANA, CUBA 


\Cireular No. 32) 


1. The act of April 19, 1928, 45 Stat. 433, provides: 

‘‘* * * That the heads of the executive departments and independent 
establishments of the Government and the municipal government of the Dis- 
trict of Columbia be, and they hereby are, authorized to grant, in their discretion, 
extended leave not to exceed sixty days in the calendar year 1928 to veterans of 
the Spanish-American War for the sole purpose of attending the annual conven- 
tion of the United Spanish War Veterans and auxiliaries in Habana, Cuba: 
Provided, however, That this statute shall not be construed to modify the pro- 
visions of the act approved March 3, 1893, the act approved May 23, 1908, and 
the act approved February 28, 1925, limiting the annual leave which may be 
granted with pay to fifteen or thirty days in any one year, except that any por- 
tion of the fifteen or thirty days’ leave not granted or used during the calendar 
year 1927, or the fiscal year 1928, may be allowed to accumulate and be pyra- 
mided for the purpose herein specified in addition to the fifteen or thirty days’ 
leave with pay in the calendar year 1928 or the fiscal year 1929.” 

2. In order that credit may be allowed for salary payments to employees of 
the United States and of the District of Columbia taking leave under the pro- 
visions of the above-quoted act the following instructions should be carefully 
observed by all concerned: 

3. Opposite the name of employee in ‘‘ Remarks’’ or other appropriate column 
on the pay roll, or in the ‘‘ Name” column of the Postal Service schedule of dis- 
bursements, there should be noted, until final payment is made, the fact that 
employee is on leave for the sole purpose of attending the United Spanish War 
Veterans’ Convention at Habana, Cuba, giving dates of beginning and ending of 
leave and the nunber of days applicable to each year. For example: 

(a) Where employee is granted leave on a calendar-year basis, for 45 days 
(disregarding Sundays and holidays for purpose of this illustration), September 
15 to October 30, 1928, 30 days of which apply to the calendar year 1928 and 15 
days represent unused leave for the calendar year 1927, the following notation 
should appear on the pay roll: 


May 15, 1928. 


United Span. War Vet. Conv. 
9/15-10/30 
30 das. 1928; 15 das. 1927 


(b) Where employee is granted leave on a fiscal-year basis for 30 days from 
September 21 to October 20, 1928, 15 days of which apply to the fiscal year 1929 
and 15 days to the fiscal year 1928, the following notation should be made: 


United Geen, Wer, Vet. Conv 
15 das. 1929; 15 das. 1928 


4. For pay-roll purposes, current calendar or fiscal year leave will be consid- 
ered as taken first, and payments to employees for such leave will be accepted 
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without requirement of statement as to attendance at the convention. But for 
all payments for leave accrued but not used during the preceding year, either 
calendar or fiscal, there will be required a positive statement by the administra- 
tive office, noted on the pay roll (or schedule of disbursements in case of the Postal 
Service), to the effect that evidence of attendance has been received and is on file. 

5. The character of evidence that should be required to determine whether 
an employee is entitled to the benefits of the statute is for administrative con- 
sideration, but it is suggested that uniformity with respect to these requirements 
throughout the Government service is desirable and should be secured to the fullest 
extent possible. 

J. R. McCari, 

Comptroller General of the United States. 


CLASSIFICATION OF OBJECTS OF EXPENDITURE FOR DEPARTMENTS 
a ESTABLISHMENTS OF THE GOVERNMENT OF THE UNITED 
STATES 

(Revision of Bulletin No. l of May 11, 1922, 1 Comp. Gen. 785} 


Avaust 26, 1927. 
(Publication omitted, being subject to modification from time to time.) 


PROCEDURE FOR SAFEGUARDING UNDELIVERED CHECKS 


[Bulletin No. 3—Supplement No. 1) 
Auaust 16, 1927. 

Paragraph 2 of Bulletin 3, issued May 19, 1923, 2 Comp. Gen. 829, 830, is 
hereby changed to provide as follows: 

*“On the first of each quarter disbursing officers having in their possession 
checks issued to pay obligations of the United States, which for any reason 
have remained undelivered for more than three full months from the last day 
of the month of issue, should forward such checks to the General Accounting 
Office, Claims Division, Liabilities Section, for safe keeping and lawful dis- 
position.” 

This change is occasioned by reason of the inclusion of the liabilities section 
in the organization of the Claims Division. 

Lurtin R. Ginn, 
Acting Comptroller General of the United States. 






PAYMENTS BETWEEN DEPARTMENTS AND ESTABLISHMENTS OF 


THE UNITED STATES 


Genera! Regulations No. 2i—Supplem ‘nt No. 1 
Marcu 12, 1928. 

1. In order to simplify the method of settlement between bureaus and offices 
in the same department, where services have been performed or supplies fur- 
nished by one bureau or office for another and the bureau or departmental 
disbursing officer carries funds of the appropriations involved, the following 
procedure is prescribed: 

2. The bureau or office performing the services or furnishing the supplies 
will state an adjustment voucher on Standard Form No. 1034, showing the 
details of the transaction and the appropriations to be reimbursed for the ex- 
ae This voucher will be certified by an officer of the bureau or office 
1aving knowledge of the facts and will be transmitted to the bureau or office 
for which the services were performed or the supplies furnished. 

3. Adjustment vouchers will be certified by an officer of the receiving bureau 
or office having knowledge of the facts and approved by an officer vested with 
authority to approve charges to the bureau or office appropriations. 

4. Disbursing officers will number adjustment vouchers in the same series 
with disbursement vouchers, prepare separate schedules thereof on standard 
forms of schedule of disbursements, listing the appropriations to be credited 
in the column headed “Payee” and the appropriations to be charged in 
the column headed “ Appropriations,”’ and summarize the appropriation charges 
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and credits for the period covered by the account current. These summarized 
appropriation charges and credits will then be entered on the account current 
under the respective appropriations as an accounting item, ‘appropriation 
adjustments.’’ Adjustment vouchers together with schedules and summary will 
accompany accounts current to this office. 

5. In those departments where the disbursing officer uses a copy of the bureau 
schedule of disbursement vouchers as his schedule of disbursements the pro- 
cedure will be as follows: 

(a) Bureaus will schedule adjustment vouchers monthly, preferably about 
the 20th day of each month. 

(b) Appropriations to be credited will be listed in the column provided for 
payee aud the appropriations to be charged will be listed in the column headed 
“ Appropriations.” 

(ec) Disbursing officers will number adjustment vouchers and schedules and 
effect the necessary appropriation transfers in the manner described in paragraph 
4, and distribute copies of bureau schedules in the same way as they now dis- 
tribute such schedules for disbursement vouchers. 

6. If adjustment can not be made in the manner and under the conditions 
described above, or as otherwise provided in paragraph 1 of General Regulations 
No. 21, 2 Comp. Gen. 835, then request accompanied by the vouchers will be 
sent to the General Accounting Office for transfer settlement. Each voucher 
will be scheduled either in the letter of transmittal or on a separate paper show- 
ing appropriations to be debited and credited in each case and the total debits 
and credits by appropriations. 

7. Where a department “account of advances” is used, vouchers will be 
scheduled and transmitted with the schedule to the General Accounting Office 
for transfer settlement. Adjustment vouchers will be numbered consecutively, 
each number preceded with the letter ‘‘A,” the serial numbering to continue 
throughout the fiscal year. 

_ J. R. MeCart, 
Comptroller General of the United States. 


STANDARD ANNUAL SALARY PAY ROLL—INCREASE OF SALARIES 
UNDER ACT OF MAY 28, 1928, 45 STAT. 776 


(General Regulations No. 34—Suppleiment No. 4 


JUNE 19, 1928. 

1. In order that the General Accounting Office may receive the proper evi- 
dence of changes in grades and salary rates of employees of the several executive 
departments and independent establishments as of July 1, 1928, as authorized 
by the aet of May 28; 1928, amending the classification act of 1923, it is required 
that on-all pay rolls for the month of July, 1928, there shall be shown opposite 
the name of each employee concerned, in the ‘“‘ Remarks’’ column, both the old 
and the new grade and salary rate. 

2. If a change is in salary rate only the notation will be made in the following 
form, condensed so as to oceupy the space of a single line: 


act 5/28/28 


3. Where a change involves both grade and salary rate the notation will be 
made in the following form: 


act 5/28/28 


4. Any changes in pay status of employees duly authorized under statutes 
other than the act of May 28, 1928, supra, effective during the month of July, 
1928, will be noted on the pay rolis for that month in the customary manner. 
5. The following additional certificate must be furnished on pay rolls in the 
District of Columbia by the administrative officers whose duty it is to certify 
to the facts of the roll, where changes are made from grades 5, 6, and 7, profes- 
sional and scientific, and grades 13 and. 14, clerical, administrative, and fiseal: 
‘‘T further certify that all changes in grades from grades 5, 6, and 7, profes- 
sional and scientific service, and grades: 13 and 14, clerical, administrative, and 
fiscal service, under authority of the act of May 28, 1928, are shown in the 
‘Remarks’ column of this pay roll and that they are in accordance with affirma- 
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tive action taken by the head of the department or independent establishment 


in each case.’ 
J. R. McCart, 
Comptroller General of the United States. 
(For General Regulations No. 34, and Supplement No. 1, see 3 Comp. Gen. 
1022, 1030; for Supplements Nos. 2 and 3, see 6 Comp. Gen. 873, 874.) 


STANDARD FORM OF APPLICATION FOR SETTLEMENT BY THE GEN- 
ERAL ACCOUNTING OFFICE OF AMOUNTS DUE DECEASED OR 
INCOMPETENT CIVILIAN EMPLOYEES, OFFICERS AND ENLISTED 
MEN IN THE MILITARY SERVICE, AND PUBLIC CREDITORS OF THE 
UNITED STATES 


(General Regulations No. 42—Supplement No. 1) 


Fesruary 23, 1928. 

1. Application for settlement by the General Accounting Office of claims 
covering amounts due deceased or incompetent creditors of the United States 
will be made as hereinafter provided on Standard Form No. 1055, which is hereby 
prescribed for the purpose. 

2. The claims to be applied for on the standard form embrace arrears of pay, 
etc., of deceased or incompetent civilian employees of the various departments 
and independent establishments and deceased or incompetent officers and 
enlisted men in the military service, payments due deceased or incompetent 
individual contractors or other deceased or incompetent public creditors of the 
United States for supplies furnished or services performed, and claims of what- 
ever character against the United States covering amounts due deceased or in- 
competent creditors which are for the General Accounting Office to adjust by 
direct settlement. 

3. The standard form will also be used for making claim for payment of 
unpaid checks or warrants drawn to the order of Government creditors as payees, 
but which can not be paid because of their death or incompetency. This require- 
ment applics not only to checks drawn by disbursing officers by whatever title 
known, but by the Treasurer of the United States based on warrants, and to pen- 
sion, civil-service retirement and all other classes of Government checks drawn on 
the Treasurer of the United States or other authorized Government depository, 
except checks drawn on local banks by postmasters under authority of section 
3847, Revised Statutes (amended), and interest checks on the public debt. 

4. The provision of General Regulations No. 42, April 6, 1925, 4 Comp. Gen. 
1096, Circular No. 5, April 25, 1922, 1 Comp. Gen. 784, and Bulletin No. 2, 
May 22, 1922, 1 Comp. Gen. 785, in so far as they conflict with these regulations 
and with Standard Form No. 1055 and the instructions contained thereon are 
hereby rescinded. 

Upon receipt of these regulations each department and independent estab- 
— is requested to make requisition at once upon the Public Printer for a 
=, of the standard form, at the same time authorizing him to destroy or 
erwise yr a of old plates and type matter pertaining to like forms now in 
— In so doing it is understood and agreed by said departments and estab- 
lishments that they thereby consent to the plan of combining all the requisitions 
submitted and printing one edition of the form to be placed in stock at the 
Government Printing Office, subject to their order, and that they authorize the 
Public Printer to prorate the cost of printing and render bill against each depart- 
ment and establishment for its proportionate share on the basis of the number of 
blanks ordered by it. This procedure will be followed at the beginning of each 
fiscal year or oftener as may be: required by the Public Printer. The certification 
by the Public Printer, or by his authority, that the blanks covered by a bili 
have been printed and wiaced in stock subject to order of a department or estab- 
lishment concerned, or partly placed in stock and partly delivered to said depart- 
ment or establishment, as the case may be, may be accepted as evidence of 
delivery within the meaning of section 3648 of the Revised Statutes, and if 
otherwise correct, may authorize payment of the bill as provided by law. 

6. Authority is granted to consume the printed supply on hand of approved 
forms of nppitention for payment of the alone herein described: Provided, That 
the Public Printer shall eS notified at once of the quantity of old forms on hand 
and the length of time which it is estimated they will wa 


R. McCart, 
Comptroller General a the United States. 
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Standard Form No. 1055 Notice.—Read carefully instructions on 
Form approved by rai owe General U. 8. back before executing this application. 


APPLICATION FOR SETTLEMENT BY THE GENERAL ACCOUNTING 
OFFICE OF AMOUNTS DUE DECEASED OR INCOMPETENT CIVILIAN 
EMPLOYEES, OFFICERS AND ENLISTED MEN IN THE MILITARY 
SERVICE, AND PUBLIC CREDITORS OF THE UNITED STATES (IN- 
CLUDING PENSION AND CIVIL-SERVICE RETIREMENT CHECKS) 


{Amounts due from the United States in excess of $500 (except certain retirement and United States Veter- 
ans’ Bureau claims) may be paid only to the legally appointed executor or administrator of the estate 

of of the decedent, or as may be ordered by the court. In case of incompetency, all amounts due must be 
paid to the guardian or committee of the estate of the imcompetent, or as may be ordered by the court! 


» being duly sworn, say that I am 


(Street address) », county 


: wer State of 


ne ” (Name of decedent or incompetent) 
personal domicile in and was a resident of the city of 


, county of , and State of 
, and on said date 
(Died testate or died intestate or was declared incompetent) 
2. That at the time of decease or incompetency 


was connected with the United ‘States as follows: 


if an officer or enlisted man, active, retired, or ee in Army, give rank and organization, or if in 
i y or Marine C orps, give rank, vessel or station and serial number; if public creditor, give connec: tion) 


. That at the time of aoe decease or incompetency there remained 
(His or her) 
due and unpaid to from the United States the sum of 
(Him or her) 
dollars and conte (9.06. csiuli zie ), 
exclusive of any accrued retirement-fund deductions and not including a pension 
or retirement annuity, for the payment of which application is hereby made. 
4. That at the time of 3 = decease or incompetency there existed 
(His or her) 
the following-described unpaid official checks and/or warrants, drawn to 
order as payee, and for the payment of which application is hereby 











5.* That I am the legally appointed 
P S ceehy “ppo (Executor, administrator, guardian, or committee) 


of the estate of decedent or tppomnpetegs as appears from the certificate of the 


Court, county , State of 


, herewith, taken out in the interest of 


(Give name, address, and relationship of interested relative or creditor) 
6752°—28——_-54 
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or— 


6.* That the decedent left no assets subject to administration, except the sum 
or sums above claimed to be due from the United States and 


(List other assets left by decedent and give approximate value) 
that there has been no administration upon such estate and if this claim is paid 
no administration will be required, and that the answers to the following ques- 
tions are true and correct to the best of my knowledge and belief: 
(a) What was your relationship to the intestate? 
(State whether widow, husband, child dchild, father, mother, brother, or sister of the 


a or half blood, child of deceased brother or ‘sister of the whole or half blood, nephew 
or niece) 


(b) Have the funeral expenses been paid? 
(c) If so, by whom, and state amount? 
(d) Was payment made out of funds belonging to the estate of the intestate? 


hereto.) 
| Reverse of Standard Form No. 1055} 


(f) If the intestate left a surviving widow, husband, child, or child of a deceased 
child, enter below the name of each and relationship to the intestate, together 
with the name of deceased child of the intestate who was the parent of surviving 
grandchildren. 


Relationship to intestate 











(g) If the intestate is survived by parents, enter below the name of each; if 
one parent is deceased, so state; if the surviving father has abandoned the support 
of his family, so state. 








(h) If the intestate left a brother or sister of the whole or half blood, or child 
of a deceased brother or sister of the whole or half blood, enter below the name of 
each and relationship to the intestate, together with the name of deceased brother 
or sister.of the intestate of the whole or half blood who was the parent of surviving 
nieces and nephews. 


Name of survivor Relationship to intestate 





* In case of testacy, intestacy with administration of estate, or incompetency, fill out paragraphs 1, 2, 3, 
4, 5, and 6 ({) when applicable, omitting remainder of paragraph 6 and the affidavit of corroborating 
witnesses. 

In case of intestacy without administration of estate, fill out paragraphs 1, 2, 3, 4, and 6 (a-i) when appli- 
cable, and the aiidavit of corroborating witnesses, omitting paragraph 5. 
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(i) Have you received the benefit of any exemption or allowance from the 
estate of the deceased, and if so, to what extent? 


(j) State any additional facts on which you base your claim to any amount or 
amounts found due: 


(Signature by mark must be witnessed) 
Also personally appeared Before me 


, county of 
who, being duly sworn, 
say that they were well acquainted with the above-named 

(Name of decedent 


family and affairs; 
or incompetent) 


that they are well acquainted with the appli- 
cant herein; that they have read the statements made by the applicant in the 


foregoing affidavit and that such statements are true to the best of their knowl- 
edge and belief. 


(Signatures by mark must be witnessed) (Sign here) 
Subscribed and sworn to before me by applicant and corroborating witnesses 
h 


READ CAREFULLY 


Amounts due to the estates of deceased creditors of the United States are payable primarily to the exec- 
utors or administrators of the estates of such creditors. In each such case a short certificate of letters 
testamentary or of administration, if issued, with a Sons whether still in force and effect, and this 
ae si Ned the executor or administrator, shall be forwarded to the General Accounting Office, 

ashington, D. C. 

If an executor or administrator has not been and will not be cnpeinted and an amount not in excess of 
$500 is due the estate of a deceased creditor of the United States, the amount due may be paid to the person 
or persons who under the laws of the domicile of the decedent or an applicable Federal statute would be 
entitled to receive the money if administration were had. In such case this form of application should be 
executed by such person or persons and transmitted to the General Accounting Office, Washi n, D.C. 

In case of an incompetent creditor, a short certificate showing the appointment and qualification of a 
guardian or committee of the estate of the incompetent, whether bond, if required, has been given, and 
whether appointment is still in force and effect, and on this form for the payment of the sum or 
sums from the United States, signed by the guardian or committee, shall be transmitted to the General 
Accounting Office, Washington, D. C 


Payments to be made on this form are for the convenience and accommodation of the claimants and the 


a of proving the existence of the conditions under which such payments may be made rests upon 
them. 


STANDARD PURCHASE VOUCHER AND ABSTRACT OF AGREEMENT— 
NUMBERING OF CONTRACTS 


{General Regulations No. 51—Supplement No. 3) 


SEPTEMBER 28, 1927. 

Paragraphs 20 and 21 of General Regulations No. 51, 5 Comp. Gen. 1059, 1062, 
with regard to the numbering of contracts under the system prescribed by para- 
graphs 17-26 of said eer are hereby amended to read as follows: 

“20. Contracts and less formal ments, such as proposal and acceptance 
documents, uired to be numbered are— 

“‘(a) Formal contracts, regardless of amount. 

“‘(b) Less formal agreements, where amount determined at the time of making 
the agreement is $1,000 or more. 

“‘(c) Less formal agreements, involving more than one payment, regardless of 
amount. 

‘All such contracts and agreements shall be forwarded without delay to the 
General Accounting Office and must not be forwarded attached to vouchers. 
(See paragraph 13.) 
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‘Agreements which must not be numbered are— 

‘Less formal agreements involving less than $1,000 where only one payment is 
to be made. Such agreements shall be attached to the voucher on which pay- 
ment is made and accompany such voucher to the General Accounting Office. 

“21. The above limitation of $1,000 relates solely to the numbering of con- 
tracts and is declaratory of a general rule applicable to all departments and 
independent establishments. It is a maximum amount above which every con- 
tract filed in the General Accounting Office must receive a number under the 
new system, except as otherwise provided in paragraph 20 of these regulations.” 


J. R. McCart, 
Comptroller General of the United States. 


(For Supplements Nos. 1 and 2 of General Regulations No. 51, see 6 Comp. 
Gen. 877, 878.) 


STANDARD FORM OF FLIGHT CERTIFICATE AND SCHEDULE 


|General Regulations No. 64) 
JANUARY 3, 1928. 

1. There is hereby prescribed Standard Form No. 1051, Flight Certificate and 
Schedule for use in support of payments of flying pay to officers and enlisted men 
of the Army, Navy, Marine Corps, and Coast Guard, under the provisions of 
section 20 of the act of June 10, 1922, 42 Stat. 632, as amended by the act of 
ed 2, 1926, 44 Stat. 780, and the Executive order of March 10, 1927, pursuant 
thereto. 

2. The certificate and schedule duly signed and otherwise completed will be 
attached to and submitted with the pay voucher or roll to which it pertains to 
the disbursing officer as his authority for paying the increased pay for flying 
claimed, and will accompany his accounts to the Gasol Accounting Office. As 


many copies may be retained for administrative purposes as are required. 
3. Every flight certificate and schedule should bear an identifying number, 
either pay number, voucher number, or other reference number, for which space 


is provided in the upper right-hand corner of the standard form. 

4. A copy of the orders to fly must invariably accompany the flight certificate 
and schedule to which it relates, or if said copy has previously been filed notation 
to that effect must be made on the certificate in the space provided therefor. 

5. Upon receipt of these regulations the departments concerned are requested 
to make requisition at once upon the Public Printer for a supply of the standard 
form, at the same time authorizing him to destroy or otherwise dispose of old 
plates and type matter pertaining to like forms now in use. In so doing it is 
understood and agreed by said departments that they thereby consent to the 
plan of oe all the requisitions submitted and printing one edition of the 
form to be p in stock at the Government Printing Office, subject to their 
order, and that they authorize the Public Printer to prorate the cost of printing 
and render bill against each department for its proportionate share on the basis 
of the number of blanks ordered by it. This procedure will be followed at the 
beginning of each fiscal year or oftener as may be required by the Public Printer. 
The certification by the Public Printer, or by his authority, that the blanks cov- 
ered by a bill have been printed and placed in stock subject to order of the depart- 
ment concerned, or partly placed in stock and partly delivered to said depart- 
ment, as the case may be, may be accepted as evidence of delivery within the 
meaning of section 3648 of the Revised Statutes, and if otherwise correct, may 
authorize payment of the bill as provided by law. 

6. Authority is granted to consume the printed supply on hand of approved 
forms of flight certificate and schedule: Provided, That the Public Printer shall be 
notified at once of the quantity of old forms on hand and the length of time which 
it is estimated they will last: And provided further, That the use of the Standard 
Form No. 1051 shall commence not later than July 1, 1928. 


J. R. MoCartu, 
Comptroller General of the United States. 
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Standard Form No. 1051 
Form approved by Comptroter General U. 8. 
January 3, 1928 


FLIGHT CERTIFICATE AND SCHEDULE 


(Date) 


I hereby certify that during the . : 
period 519. .,te : : 
19__, I performed the flights listed on Flight Seer tee 
this schedule under orders involving No. pista yaa 
flying issued by Hrs. Min. 


effective 


(Date of reporting and entering on duty) 


copy of which is filed herewith or with 

geen” ae" (eae ee 

disbursing officer, for the period ended 
1 


I certify that during the period above 
(Name and rank or rating of flyer) 


mentioned fulfilled the flying requirements prescribed by Executive order of 

March 10, 1927, under conditions specified therein and in the flying orders 

referred to, and that this certificate is made after checking the flight log book 

or record of said flyer with the aircraft log books or records of the aircraft in 

which he made the flights listed in the schedule, which is certified to be correct. 
Suspended from flying duty 


Suspension revoked on 


ACCOUNTING FOR LIABILITIES OF THE UNITED STATES TO THE 
CIVIL SERVICE RETIREMENT AND DISABILITY FUND 


:General Regulations No. 65 
JANUARY 20, 1928. 

1. The second paragraph of section 11 of the act approved July 3, 1926, 
44 Stat. 911, pertaining to the retirement of employees of the classified civil 
service, provides that— 

“The Comptroller General shall establish and maintain an account showing 
the annual liabilities of the Government under this act, and shall keep such 
other accounts as may be deemed necessary for the proper administration of 
the act.” 

2. To enable this office to comply with the above-quoted provision of law, 
each department and independent establishment, as soon as practicable after 
the receipt of these regulations but not later than May 1, 1928, shall report to 
this office the total amount to credit of employees on account of retirement fund 
deductions which had been made to June 30, 1927, from the basic salaries, pay, 
or compensation of all employees who were in its service on said date, together 
with interest accrued thereon. The entire amount deducted for an employee’s 
whole period of service prior to June 30, 1927, will be reported by the department 
or establishment in whose service he was engaged on June 30, 1927. There will 
also be included in such reports the total retirement fund deductions made from 
the basic salaries, pay, or compensation of former employees for which no appli- 
cations for refund had been certified to the Department of the Interior, the 
Bureau of Pensions, to and including June 30, 1927, together with the interest 
accrued thereon to termination of service. The term “deductions” includes 
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amounts withheld from employees’ basic salaries, pay, or compensation by dis- 
bursing officers, by direct settlement of the General Accounting Office, deposits 
by employees upon reinstatement, etc. 

3. Reports will be submitted in form like A and B, attached hereto. The 
heads of departments and establishments will use Form A, while Form B will be 
used by the Postmaster General in submitting report for the Postal Service. 
All reports shall bear the certificate of the officer under whose direction and 
supervision the information has been compiled. 

4. To facilitate the calculation of interest required to be reported under 
paragraph 2 hereof, the attached tables (C, D, E, and F) of interest factors have 
been compiled. 

The following examples will illustrate the use of tables: 

(a) Continuous service from September 1, 1922, to and including June 30, 1927; 
salary, $1,200 per annum: 


Interest 
Period of service Deduction factor, Interest 
Table C 


Sept. 1, 1922, to June 30, 1923 . 25 0. 18936 
July 1, 1923, to June 30, 1924...... puistogdieananinrectpebiindsdella . 14736 
July 1, 1924, to June 30, 1925__- he ; q . 10323 
ee ee ee ee ee ee “ 

July 1, 1926, to June 30, 1927 





If service began September 25 instead of September 1, the same interest factor 
would be used. In other words, use interest factor for month in which service 
began regardless of actual number of days’ service rendered, These interest 
factors will be used only in calculating interest on deductions for a continuous 
period ending on June 30, 1927. Separate calculations will be necessary to ascer- 
tain the interest (compounded annually at 4 per cent) to June 30, 1927, on lump- 
cone cay received from an employee upon reinstatement, etc. (Section 12 
of the act. 

(b) Service for period covering one entire fiscal year and part of two other fiscal 
years (no application for refund of deductions certified to and including June 
30, 1927): 

Period of service: Deduction 
ila ne, ean ninah enki bnpiumnbnetmabhaseedeehroebihners 25. 00 


July 1, 1923, to June 30, 1924 30. 00 
July 1, 1924, to Jan. 15, 1925 -- 16.25 


Interest 
Current | on eur- 
year’s de-| rent 
ductions |year’s de- 

ductions 


Interest 
on pre- 
vious 
balance 





41,01 
#133 | 


30. 00 +. 60 
16.25} 8.18 


25. 00 10.41 


i | 


1 Interest factor from Table D, opposite the month in which service began, 0.01667. 

* Interest factor, 4 per cent (annual rate). 

3 Interest factor, 2 per cent (average rate). j 

‘ Interest factor from Table F, opposite the month in which service terminated, 0.02333. 
* Interest factor from Table E, opposite the month in which service terminated, 0.01167. 


Interest factor for first period is shown in Table D opposite the month (Sep- 
tember) in which service began. Interest factors for the terminating period 
are shown in Table F for the amount accumulated to June 30 and in Table E 
a current period’s deduction, opposite month (January) in which service 
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(c) Service for period covering part of one fiscal year (no application for refund 
of deductions certified to and including June 30, 1927): 





| 
| Interest | 
Dedue- factor 


. , | Interest 
tion | Table E | 


Period of service 





Sept. 25, 1922, to Jan. 15, 1923 0.25 | 0.00667 | 0.06 


Period covers 3 full months and 21 days—treated as 4 months; interest factor 
is that shown opposite 4, Table E. In calculating number of months in any 
period count any resulting fractional part of month as one month. 

5. Deductions for the fiscal year 1928 and each fiscal year thereafter from the 
basic salaries, pay or compensation of employees on account of the civil-service 
retirement and disability fund will be reported to this officé by each department 
and independent establishment as soon as practicable after the close of the 
fiscal year, but not later than September 30 following. There will be given 
in such reports the total amount deducted on account of the retirement fund for 
all employees in each department and independent establishment during the 
fiscal year for which report is made, together with the interest accrued thereon, 
and also the interest accrued during such fiscal year on the total amount to credit 
of employees ou account of deductions and interest accumulated during period 
prior thereto. Instructions for preparation and submission of this information 
will be issued at the proper time. 


J. R. McCartu, 
Comptroller General of the United Slates. 


(Date) 
The ComprroLLeER GENERAL OF THE UNiTED SrarTEs, 
Washington, D. C. 

Srr: In compliance with the provisions of paragraph 2 of General Regulations 
No. 65, dated January 20, 1928, the following report is submitted of the total 
deductions for the civil-service retirement and disability fund made from the basic 
salaries, pay, or compensation of employees of this department to and including 
June 30, 1927, and interest thereon. 

The total deductions reported include (1) all deductions from the basic 
salaries, pay, or compensation of employees of this department who were in the 
service on June 30, 1927, and (2) all deductions from the basic salaries, pay, or 
compensation of former employees of this department who were not in the 
* service on that date, for which no applications for refund had been certified to 
the Department of the Interior, Bureau of Pensions, to and including June 30, 
1927. 

Interest has been conrputed to June 30, 1927, on deductions due employees in 
the service on that date; otherwise to termination of their services. 

Certified correct: 


(Title) (Title) 


Bureau or office Deductions} Interest 
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(Department) 


” (Date) 
The ComprroLter GENERAL OF THE UNITED STATEs, 


Washington, D. C. 


Sir: In compliance with the provisions of paragraph 2 of General Regulations 
No. 65, dated January 20, 1928, the following report is submitted of the total 
deductions for the civil-service retirement and disability fund made from the 
basic salaries, pay, or compensation of employees of the Postal Service to and 
including June 30, 1927, and interest thereon. 

The total deductions reported include (1) all deductions from the basic salaries, 
pay, or compensation of employees of the Postal Service who were in the service on 
June 30, 1927, and (2) all deductions from the basic salaries, pay, or compensa- 
tion of former employees of the Postal Service who were not in the service on 
that date, for which no applications for refund had been certified to the Depart- 
ment of the Interior, Bureau of Pensions, to and including June 30, 1927. 

{nterest has been computed to June 30, 1927, on deductions due ‘employees in 
the service on that date, otherwise to termination of their services. 

Certified correct: 


(Title) 


Deductions| Interest 


Post Office Inspection ____- 

Postmaster . - 

Clerical (including assistant postr RN A RS Se Pe ae » 
ih Ob bi inaicboncebcee 

City Delivery 

Village Seay 

Railway Mail. 

Rural Delivery -. _- 

Miscellaneous (specify) 


OS | ee ee Ee 


Taste C.—Factors representing average rate of interest (4 per cent compounded 
annually) applicable io total of deductions for period beginning with month 
indicated in each fiscal year and ending June 30, 1927 


Fiscal year 


1922-23 | 1923-24 | 1924-25 


0. 19326 
- 19131 . 14549) . 10143 


0.14736 | 0.10323 | 
. 14361 | 
. 14174 
. 13986 
. 13799 
. 13611 
. 134% 
. 13236 
. 13049 
. 12361 
, 12674 
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TasLe D.—Average interest rates to June 30 of any fiscal year for periods beginning 
with each month in the same year: 


. 01833 
September . 01667 2 : 

. 015 i . 005 
November . 01333 y . 00333 
December . 01167 . 00167 


TaBLe E.—Average interest rates from the beginning of the fiscal year to any month 
within the same fiscal year, in which an employee’s service may terminate 


' 1 0.01167 7 
August d y . 01333 8 
September : . 015 9 

5 i . 01667 10 
November - 3% . 01833 11 
a ee ‘ . 02 12 


TaB_Le F.—/Interest rates applicable to accumulated deductions and interest to 


credit of employee on June 30 immediately preceding date of separation from 
service 


} January 0. 02333 
August . 006 February - - __- eee . 02667 
September- - - - -- -- Se ee ee : is . 03 


October J i . 03333 
NE, oe gee oer 7 J . 03667 
December “ 2 . 04 


ACCOUNTING FOR LIABILITIES OF THE UNITED STATES TO THE 
CIVIL-SERVICE RETIREMENT AND DISABILITY FUND 


{General Regulations No. 65—Supplement No. 1) 
Apri 18, 1928. 

1. For the purpose of enabling the several departments and establishments 
to record in a uniform manner for each employee the retirement data required 
to be reported to the General Accounting Office under paragraphs 2 and 5 of 
General Regulations No. 65, dated January 20, 1928, 7 Comp. Gen. 853, and also 
the data that will be required from time to time by the Board of Actuaries of the 
Department of the Interior to make valuations of the civil-service retirement 
and disability fund as provided by law, there has been designed a retirement 
record card, Standard Form No. 1056, which is hereby prescribed for use through- 
out the Government service. A facsimile of the standard form is attached to 
these regulations. 

2. Space is provided on the standard form for recording data relating to the 
service of an employee for use of the actuaries and for entering the deductions 
from the employee’s basic salary, pay or compensation for each fiscal year, the 
interest thereon, together with the total previous credits and interest and the 
total amount to the employee’s credit at the close of the fiscal year or to date of 
termination of service. he arrangement of the money columns is such that 
entries may be made therein by bookkeeping machine and columnar totals 
obtained for proof and report purposes. The standard form may be obtained 
upon requisition on the Public Printer under the same conditions as other standard 
forms heretofore prescribed by the Comptroller General of the United States. 

3. Deductions for the fiscal years 1921 to 1927, inclusive, and the interest 
thereon to and including June 30, 1927, or to date of termination of an employee’s 
service (where no refund is involved), computed by the prescribed factors, will 
be entered by fiscal years in columns “Current deductions” and ‘Interest on 
current deductions,” respectively, and the total of all deductions and accrued 
interest for that period or any part thereof extended in the column “Total 
credits,’ 
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4. Promptly after the close of the fiscal year 1928, each department 
and independent establishment will compute the interest due each employee 
in its service on June 30, 1928, on his total credits to June 30, 1927, 
and his retirement fund deductions for fiscal year 1928. Interest due on pre- 
vious total credits will be entered in proper column on the retirement record 
card; the “Current deductions,” that is, deductions for the fiscal year 1928, 
will be entered in the column captioned ‘‘Current deductions’’ and the interest 
due thereon in the column to the right; the total of these three entries and the 
previous total credits will be entered in the column ‘Total credits.” At the 
close of the fiscal year 1929 and each succeeding fiscal year interest computations 
on total credits of the previous fiscal year and on current year deductions will be 
made and the interest entered on each employee’s card together with the current 
deductions and total credits at end of current fiscal year. Interest computations 
on previous credits and current deductions of a transferred employee will be 
made by the office in which employee is engaged on June 30 of such fiscal year. 
Where an employee is separated from the service or transferred to another 
department, establishment, bureau or office any time during the fiscal year, the 
total current deductions will be entered on the card but no computation of interest 
will be made. 

5. There shall be submitted to the General Accounting Office promptly after 
the close of the fiscal year 1928 and each succeeding fiscal year, but not later than 
September 30 following, a report in form like Exhibits A and B attached hereto, 
from each department and independent establishment, bearing the certificate of 
the officer who compiled the information, and signed by the officer under whose 
direction the same has been prepared. The report will show the total deduc- 
tions previously reported, adjustments, interest for ‘“‘current”’ fiscal year on said 
total deductions and adjustments, ‘‘current” deductions and adjustments, 
interest thereon and total credits on June 30 of fiscal year for which report is 
made. Adjustments of deductions previously reported will consist of correction 
of any errors or omissions in totals of deductions or interest previously reported 
to this office and total credits due employees separated, retired, or transferred 
to and from other departments, bureaus, or offices. Items to be treated as 
adjustments of “current’’ deductions will be on account of redeposits b 
reinstated employees, and ‘‘current” deductions due employees separated, 
retired or transferred to or from the department, bureau or office. 

6. In compiling the data care should be taken to insure accuracy of all amounts 
reported. e total of current deductions for all employees posted to the retire- 
ment record cards should agree with the retirement fund deductions certified 
on pay rolls after allowing for deductions from basic salaries, pay, or compensa- 
tion of employees transferred to the bureau or office during the fiscal year and 
deposits of accumulated credits previously withdrawn. Postmasters should 
compute from the total pay-roll disbursements for the fiscal year at 9644 per 
centum the amount withheld for the retirement fund, and the total posted to 
the retirement record cards should agree with the amount so obtained after 
allowing for redeposit by reinstated employees and deductions from basic salaries, 
pay or compensation of employees transferred to the post office during the 
fiscal year. 

oa The interest computations required by these supplemental regulations 
covering accruals after June 30, 1927, will be made in accordance with the rules 
for computing interest promulgated by the Commissioner of Pensions and 
approved by the Secretary of the Interior and the interest tables issued by that 
department. Copies of those rules and interest tables may be obtained upon 
request from the Commissioner of Pensions, Department of the Interior. It 
may be well to point out in this connection that the method prescribed by 
General Regulations No. 65 for computing interest on deductions made prior 
to June 30, 1927, was to facilitate the computation and reporting of interest to 
the General Accounting Office for its purposes in determining the Government’s 
liability under the retirement act of July 3, 1926, and that the results so obtained 
will be slightly in excess of the amount of interest that may be allowed by the 
Bureau of Pensions in adjudicating claims, whereas computations of interest 
due employees for the period subsequent to June 30, 1927, will be exact as they 
follow the method prescribed by the Department of the Interior. 

8. The interest tables consist of two parts—(a) interest on amounts from 
$1 to $1,000 at full rate of 4 per cent for one year, 1 to 11 months, and 1 to 29 
days, and (b) interest on $1 to $300 at average rate of 2 per cent for similar 
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periods. The 4 per cent table will be used in computing interest on total previous 
credits, and the 2 per cent table in computing interest on total current deduc- 
tions. 

9. Each executive department and independent establishment shall report to 
the Bureau of Pensions, Department of the Interior, immediately after July 1, 
1928, the names and the amounts deducted in the case of all employees separated 
from the service prior to July 1, 1927, in which no refund has been paid. These 
reports are to be made on the retirement record card, Standard Form No. 1056. 
In July, 1929, similar reports will be made for the fiscal Year 1928, and so on for 
each succeeding fiscal year. Such reports will not include the cases of employees 
retired on annuity. The record cards will be indorsed immediately below the 
last entry by the proper officers in each department, establishment, bureau, or 
office as follows: 

“Certified correct. No application for refund on record. 


(Department, establishment, bureau, or office) 
“*Countersigned: 


(Signature of officer) (Title) (Date)” 


All applications for refund by former employees whose record cards have been 
forwarded to the Bureau of Seadens may be sent by the former employee 
directly to that bureau, or should they be transmitted by the former employee 
to the Government office concerned they will be forwarded to the bureau without 
further certification. 
J. R. McCart, 
Comptroller General of the United States. 


Exuisit A 


(Date) 
The Comprro_ieR GENERAL OF THE UNITED StTatTEs, 
Washington, D. C. 


Str: In compliance with the requirements of paragraph 5 of Supplement No. 1, 
April 18, 1928, to General Regulations No. 65, the following report is submitted: 
Certified correct: 


(Title) (Title) 


Net 
adjust- 
Current | ment of | Interest 
on total | deduc- | current on Total 
previous | tions dedue- | current | credits 
credits per tions deduc- | June 30, 
pay indicate | tions as 
rolls plus (+-) | adjusted 
or mi- | 


nus (—) 


Bureau or office 
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Exuisir B . 


Post Orrice DEPARTMENT, 


The Comprro.tteR GENERAL OF THE UNITED States, 
Washington, D. C. 


Sir: In compliance with the requirements of paragraph 5 of Supplement No. 1, 
April 18, 1928, to General Regulations No. 65, the following report is submitted: 
Certified correct: 


” (Title) 


Net | Net 
adjust- | adjust- 
ments of | Interest | Current | ment of | Interest | 
| previous | on total | deduc- | current on 

| credits | credits previous | tions deduc- | current 

pre- indicate antits | per | tions deduc- 

viously | plus (+) | pay | indicate | tions as 
reported! or adjusted | | yolls | plus (+) | adjusted | 
| minus | 


Service 





Post Office Inspection___........ 
Postmaster __. 
Clerical (including assistant 


City Delivery. 

Village ery 

Railway Mail. 

Rural Delivery. 
Miscellaneous (spec ify)... 





Sranparp Form No. 1056—RetTireMENT Recorp Carp 
[Form approved by Comptroller General, April 18, 1928] 


(Surname) (First name) 








| 
| Interest | | Interest 
Current 
iscal | Previous | on pre- on cur- Total Remarks 
F year ended credits vious — “ | pent de- | credits | See footnote (**) on other side. 
| credits | ductions 








{Reverse of Standard Form No. 1056] 
| Occupation 
or em- 
loyment 


~~ Reece eeaeee prasepuabeinsoos ~-sennncenenwn==| designation 
(Surname) ~"(Pirst name) “(See ond name) . . 


to Aug. ice prior | Receives mili- \ es; No| 
Date of original | ——| tary pension = 
employment | Yrs. | Mos. a | and retired pay | 


j Day | ers 
__|______—_—__—_| Military service | Receives com- | 
| Yr. | Mo. | Day |—-—— y pensation under 
| Yrs. | Mos. | Days | war risk insur- | 

ance act 


Date of birth 
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CHANGES IN GRADE AND SALARY* 





Date Grade Salary 





, NOT COVERED 
BY DEDUCTIONS 


x Appointed or Se ted or | 2 re 
Military or Civil | Name of department enlisted discharged Total service 
Service or independent es- | wt iy 41 tere Daas ot 
tabiietepent | Moute Day | Year| Month! Day | Year| Month Day | Year 








*Under salary do not include bonuses, allowances, overtime pay or compensation given in addition to 
basic pay of positions as fixed by law or regulation. 

**Use the following key abbreviations to enter in the Remarks column the change in status, with effect- 
ive date or dates, of the employee: E. O., executive order; Exc., excepted from examination; L., Annual, 
Sick, W. O. P.—Leaves of absence in excess of six months in the aggregate in any calendar year on account 
of anpual leave, sick leave, or leave without pay (state whether leave-without pay was caused by suspen- 
sion, furlough, or sickness); P. A., probational eprintens Pro., promotion; Red., reduction; Rein., 


reinstatement; Rem. C., removed for cause; Rem. R., removed for reduction of force; Res., resigned; Trans., 
transfer. 


STANDARD ADVERTISING VOUCHER, ADVERTISING ORDER, AND 
STATEMENT OF ADVERTISING RATES 


[General Regulations, No. 66] 
January 30, 1928. 

1. The following standard forms for Government advertising under the 
provisions of section 3828, Revised Statutes, and the act of June 20, 1878, 
20 Stat. 216, are hereby prescribed and published for general use throughout 
the Government service in lieu of all others which have heretofore been approved 
By the Comptroller of the Treasury or the Comptroller General of the United 

tates: 
Form 1052—Statement of advertising rates. 
Form 1053—Advertising order. 
Form 1054—Public voucher for advertising (original). 
Form 1054a—Public voucher for advertising (memorandum). 

2. Sworn statements of commercial advertising rates must be furnished by the 
proprietors, publishers, or authorized representatives of newspapers or other 
publications in which Government advertisements are placed to each depart- 
ment and independent establishment, or bureau or office thereof, as required, 
and the rates so furnished shall, when accepted by placing orders for advertising 
thereunder addressed to the patiiepers, govern the amount to be paid in the 
settlement of accounts stated on the standard voucher forms, Statements so 
furnished need not be renewed until rates are changed, or as may be specially 
required. They may remain in the department or establishment to which 
furnished, provided the official in charge of the office in which they are filed 
certifies on the voucher, in the space provided therefor, that the type used, 
rates charged, and discount allowed are in accordance with the sworn statement 
of rates on file, and the files are so maintained that any statement of rates can 
and will be furnished to the General Accounting Office upon request therefor. 

3. The form of advertising order herein prescribed may, in cases where only 
the publication of an advertisement in one paper is involved, be used as a com- 
bined written authority of the head of the department or establishment to 
advertise and an order on the publisher to publish the advertisement therein 
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described, but in cases where more than one advertisement and/or newspaper 
is involved it will be used as an order on the publisher based on a previous 
general letter of authority to advertise. In the latter case the order should 
refer to the general letter of authority by date and/or number. The general 
letter of authority to advertise may be prepared in letter form, signed by the 
head of the particular department or establishment, and should specify, with 
as great particularity as possible, the limitations of authority granted, including 
the name and location of each publication in which advertisements are to be 
published, the purposes for which publicity is sought, and the period of time 
covered by the authority, not to exceed the fiscal year in which granted. A 
copy of every general letter of authority must be submitted with the first voucher 
making payment thereunder, and thereafter in connection with future payments 
reference to the letter of authority should be made on each payment voucher, 
in the space provided therefor. he original advertising order will invariably 
be attached to the voucher in payment of the advertising ordered thereby. 

4. The standard form of advertising voucher herein approved will be used 
exclusively for stating thereon the advertising accounts of publishers, for which 
purpose blank forms will be supplied by the departments and establishments 
advertising. Said forms are included among the special forms of voucher 
referred to in paragraph 2 of General Regulations No. 51, June 18, 1926, 5 Comp. 
Gen. 1059, and the use of the standard forms of purchase voucher (Nos. 1034 
and 1034a) for this purpose will be discontinued. The administrative certifi- 
cation has been divided into two parts, as the work of securing advertising rates, 
ordering advertising, and examining accounts is usually centralized in one office 
and the fina] approval of the accounts before payment is made elsewhere. Where 
all of these functions are centralized in one official he will sign both certificates. 

5. The memorandum voucher, printed on yellow paper, will be used for 
preparing copies of the original voucher. As many copies may be made as are 
required for administrative purposes. 

6. Upon receipt of these regulations each department and independent 
establishment is requested to e requisition at once upon the Public Printer 
for a supply of any of the standard forms herein prescribed, at the same time 
authorizing him to destroy or otherwise dispose of old plates and type matter 

rtaining to such forms now in use. In so doing it is understood and agreed 

y said departments and establishments that they thereby consént to the oe 
of combining all the requisitions submitted and printing one edition for each of 
the forms, to be placed in stock at the Government Printing Office, subject to 
their order, and that they authorize the Public Printer to prorate the cost of 
printing and render bill — each department and establishment for its 
proportionate share on the is of the number and kind of blanks ordered by 
it. This procedure will be followed at the beginning of each fiscal year or oftener 
as may be required by the Public Printer. The certification by the Public 
Printer, or by his authority, that the blanks covered by a bill have been printed 
and pliced in stock subject to order of a department or establishment con- 
cerned, or partly placed in stock and partly delivered to said department or 
establishment, as the case may be, may be accepted as evidence of delivery 
within the meaning of section 3648 of the Revised Statutes, and if otherwise 
correct, may authorize payment of the bill as provided by law. 

7. Authority is granted to consume the printed supply on hand of approved 
forms of statement (schedule) of advertising rates, a order or letter 
of authority, and advertising voucher, except that the use of the new standard 
forms shall be commenced not later than July 1, 1928. Hereafter requisitions 
for printing like forms will not be honored by the Public Printer, but he is 
authorized to print, on the face of the standard forms, upon requisition therefor, 
the name of the departient or establishment and bureau or office, titles of 
appropriations, and titles of certifying and approving officers. 


J. R. McCar, 
Comptroller General of the United States. 
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Standard Form No. 1052 
Form approved by Comptroller General U. 8. 
January 30, 1928 


Unitep States GOVERNMENT—STATEMENT OF ADVERTISING RATES 


(Title of officer administering oath) 
in and for the county and State aforesaid 


(Publisher, proprietor, etc.) 


publication published in the 
(City, town, or village) 
the County of State of , and that 
the following schedules of rates for advertising in said publication are the com- 
mercial rates charged to private individuals, with the usual discounts: 
Linge RatEs: 
2 counted 


space basis 
Each subsequent insertion, $ 
Orner Rates: 


\LINE for first insertion, $ 


o - -point type for 
(Inch, square, word, or folio) (Size of type) 
first insertion, $ 
Each subsequent insertion, $ 
A discount of per cent will be made from the above regular rates on all 
bills for advertising for the : 
(Department or establishment, bureau or office) 





A copy of printed commercial rates must be sent with this statement 


1 Insert size of type in which advertisements are set. If type be used other than that stated hereon or 
a may be specially ordered, no allowance will be made for additiena!l space on that account in auditing 

The departments and establishments prefer counted-line rates, as they furnish fewer opportunities for 
mistakes and misunderstandings in the settlement of bills than do rates based upon the space Kine, inch, 
square, word, or folio. If the commercial rates 6f a publication are by the space line, inch, square, word, 
or folio, Government counted-line rates should preferably be quoted which would be relatively the same, or 
less; otherwise the said commercial rates should be quoted in the block marked ‘‘ Other rates.”’ Rates for 
inch or square must be quoted as per single column. 

? Line out words not applicable. 

+ If the oath is administered by an officer not using a seal, a certificate of his official capacity, made under 
seal by an officer authorized to make such certificate, must be furnished. 
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Standard Form No. 1053 
Form approved by Comptroller General U. 8. 
January 30, 1928 


ADVERTISING ORDER 


(If signed by the head of a department or establishment, a separate letter of 
authority to advertise is unnecessary. See instructions relative to written 
authority on reverse hereof.) 


(Department or establishment, bureau or office) 


Washington, D. C., 


to be set solid, without paragraphing, and without any display in the heading unless 
otherwise expressly authorized in the specifications attached to the advertisement or 
in “Remarks” below (see instructions on reverse hereof), in the 

edition of your paper, times, prior to 


(Give dates on which publication is desired, if preferred) 

provided your charges for the same do not exceed the sworn rates on file or to 
be filed in this department or establishment and such rates are not in excess of 
the commercial rates charged to private individuals, with the usual discounts. 

Your bill for this service should be rendered upon the inclosed voucher form 
immediately after the last insertion of the advertisement. The voucher, together 
with this advertising order and a marked copy of each issue of the paper containing 
the advertisement, should be addressed to 


The voucher must be certified by the publisher or publishers, or other person 
authorized to sign for him or them. 


Respectfully, 


(Title) 
(FOLLOW CAREFULLY INSTRUCTIONS ON OTHER SIDE) 


| Reverse of Standard Form No. 1053) 
INSTRUCTIONS TO PUBLISHERS 
TAKE NOTICE! READ CAREFULLY! 


With the view of obviating delays in the adjustment and payment of accounts 
for official advertising, attention is invited to the following: 


WRITTEN AUTHORITY FOR PUBLICATION REQUIRED 


“No advertisement, notice, or proposal for any executive department of the 
Government, or for any bureau thereof, or for any office therewith connected, 
shall be published in any newspaper whatever, except in pursuance of written 
authority for such publication from the head of such department; and no bill 
for any such advertising, or publication, shall be paid unless presented, with 
such bill, a copy of such written authority.” (Section 3828, Revised Statutes.) 


ADVERTISING RATES 
“That hereafter all advertisements, notices, proposals for contracts, and all 


forms of advertising required by law for the several departments of the Govern- 
ment, may be paid for at a price not to exceed the commercial rate charged to 
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rivate individuals, with the usual discounts;.such rates to be ascertained from 
he sworn statements to be furnished by the proprietors or publishers of the 
newspapers proposing so to advertise.” (Act of June 20, 1878, 20 Stat. 216.) 

Blanks upon which to render the sworn statements required by the above 
law are furnished by the executive departments and establishments upon appli- 
eavion. The affidavits so filed need not be renewed until rates are changed. 

The filing of a statement of rates in one department or establishment can not 
be construed as a notice to another department or establishment that rates have 
been filed. Such statements must be furnished to each department or estab- 
lishment, or bureau or office thereof, advertising. 

The departments and establishments prefer cownted-line rates, as they furnish 
fewer opportunities for mistakes and misunderstandings in the settlement of 
bills than do rates based upon the space line, inch, square, word, or folio. If 
the commercial rates of a publication are by the space line, inch, square, word, 
or folio, the Government counted-line rates should preferably be quoted which 
would be relatively the same or less; otherwise the said commercial rates should 
be quoted. ‘Special,’ “local,” or ‘‘reading”’ rates can not be allowed. 

Changes in advertising rates or ownership of newspapers should be promptly 
reported to the departments and establishments: 


WHEN ADVERTISEMENTS MUST BE SET SOLID 


In auditing bills no allowance will be made for displayed or leaded advertise- 
ments or prominent headings unless otherwise expressly authorized. Unless so 
authorized the matter must be set up solid, without paragraphing, and should 
be in the type specified in the sworn statement of rates on file in the departments 
and establishments. If other type be used, no allowance shall be made for 
additional space on that account. All abbreviations in copy must be strictly 
followed. 

The following is a sample of solid line advertisement set up in accordance with 
the usual Government requirements: 


TREASURY DEPARTMENT, Office of the 
Supervising Architect, Washington, D. C., May 16, 
1913.—Sealed proposals will be received at this office 
until 3 o’clock p. m. on the 20th day of June, 1913, 
and then opened, for an electric vault-protection 
system in the United States post office at Indian- 
apolis, Ind., in accordance with the specification, 
copies of which may be had at this office or at the 
office of the custodian at the discretion of the Super- 
vising Architect. O. Wenderoth, Supervising Archi- 
tect. 


The particular column or page of the paper in which advertisements appear 
is left entirely to the option of the publisher. 

In no case must an advertisement extend beyond the morning of the date 
herein named for the opening of the bids, sale of material, public hearings, etc., 
or the dates herein named for publication. 


RENDITION OF VOUCHERS 


Every account for official advertising must be rendered upon the standard 
form of voucher and be accompanied by the Advertising Order, copy of general 
letter of authority to advertise, and a copy of each issue of the publication in 
which the advertisement appeared. If copy of general letter of authority to 
advertise has been previously furnished, reference may be made on the voucher 
to the month in which filed, in lieu of attaching another copy to the voucher. 
This form of Advertising Order may, in cases where only the publication of an 
advertisement in one paper is involved, be used as a combined written authority 
of the head of the department or establishment to advertise and an order on the 
publisher to publish the advertisement therein described; but in cases where 
more than one advertisement and/or newspaper is involved, it will be used as an 
order on the publisher based on a previous general letter of authority to adver- 
tise. If copies of the publication are not available, it will be satisfactory to 
furnish in lieu thereof an affidavit of publication. 

All vouchers for advertising raust: be made out and certified with durable ink, 
No delible or fugitive inks, pencils, or stamps are permitted to be used in pre- 
paring them. 


6752°—28-—55 
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ieee oa ee Pustic VoucHEeR For 
0 J 
General U. 8., January 30, 1928 ADVERTISING 
(Voucher prepared 
PAID BY 


(Department or establishment, bureau or office) 


noun tion: 
THE Gurtas Srares, Dr., To 


i 
|(For use of paying office) 


ae 
Address 


(in order t to ‘avoid delay i in 1 the settlement of accounts, s, the , instructions o on the g advertising order and this 
form should be followed closely) 


To ‘publication ‘of attached advertisement in the above-named publication, as author- 
ized by the attached Advertising Order, on 





(Here otvertinnment Aeeeomnaaty Amount Notations 
clip) rom publication n ‘ee before 
——r including upper and lower signature oad t ere must 
y ra, on each copy of| be no erasure or altera- 
vouc 


||Payee must 
Dollars | Cts. ||NoT use this 
column 


LINE RATES ( | 


4 (Name of type) 
counte thre : . F 
dovete }LIN ES for first insertion at 
per line . , 
subsequent insertions of 


ae 
one }LIN ES each at 


TH ER RATES ( 


(Inch, square, words, or (Number of inches, squares, 
folio) words, or folios) 


for first insertion at 


(Inch, square, word, of folio) 
subsequent insertions of 


(Number of inches, squares, words, or folios) 
each at 


: 


i (Inch, square, word, or folio) 


| 





I certify that the above ac- | Amount charged. 
count is correct and just, and | Less discount at 
6 that payment therefor has not 

2 been received. 


» 
a 


| SIGN ORIGI- | 
N 


(Title) 


by department, bu- ification) 
reau, orestablishment, 
if deemed necessary) 


(Additional statements (Accounting | (Payee must. not use this 
space 





pais ous Lue be ccue 


Amount verified; 


1 Line out word not applicable. 
2 Should be signed in the name of the person, firm, or corporation given in the heading, and when in the 
name of a firm or corporation the capacity of the person signing must appear after ‘ ‘itle,”” Example: 
‘*The Washington Leader Co., per John Smith, Treasurer.” 
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I certify that the style of the advertisement, as evidenced by the clipping above attached, is in accordance 
with the requirements cf law and regulations except as noted; that the type used, rates charged, and 
discount allowed are in accordance with the sworn statement of rates on file in this office, and that the 
advertisement appeared in the publication and on the dates as stated, under letter of authority dated 
eee <a aa------» 19...., NO. ......-., copy attached, or filed 


SIGN ORIGINAL ONLY RE ec cceicbcnsdsusttiinacces 


I a that the attached advertisement was necessary for the public service and that the expense, as 
approved, is a proper charge against the appropriation above stated. 
Approved for $ 


SIGN ORIGINAL ONLY 


Paid by check No 
on Treasurer of the United States in favor of payee named above. 
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(MEMORANDUM] 


Standard Form No. 1054a Pusiic VouCcHER FOR 
Form approved by Comptroller A D VERTISING 
General U. 8., January 30, 1928 + 


(Voucher prepared 


(Department or establishment, bureau or office) 
Appropriation: 
Tue Unitrep Srares, Dr., To 


Address 


(In order to avoid delay in the settlement of accounts, the instructions on the advertising order and this 
form should be followed closely) 


To publication of ailached edvertion ment in the above-named publication, as author- 
ized by the attached Advertising Order, on 


(Here paste edvertiooment | (Account must becompletely ___Amount “Notations 
clipped from publication | filled in by payee before 
——— including upper and lower | signature and there must | ponars | Cts paren eas 
7 rules, on each copy of be no erasure or altera- | . eolama 
voucher) i | 
LINE RATES ( 
(Name of type) (Number) 
t 
_. ed‘ LIN ES for first insertion at 


per line . ‘ 
subsequent insertions of 


'{counted) LINES cach at 


OTHER RATES ( 





(Inch, square, word, or (Number of inches, squares, 
folio) words or folios) 


for first insertion at 


(Inch, square, word, of folio) : 
subsequent insertions of 


(Inch, square, word, or folio) 


I certify that the above ac- eer charged _| 
count is correct and just, and | Less discount at 
that payment therefor has not per cent_ 
been received. 


MEMORANDUM: 
DO NOT SIGN 


(Additional statements (Accounting (Payee must not use this 
by department, bu- classification) space) | 
reau, orestablishment, 
if deemed necessary) Differences 


Amount verified; 
correct for 





1 Line out word not applicable. 

* Should be signed in the name of the person, firm, or corporation given in the heading, and when in the 
name of a firm or corporation the capacity of the person signing must appear after ‘‘Title.”” Example: 
“The Washington Leader Co., per John Smith, Treasurer.” 
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I certify that the style of the advertisement, as evidenced by the clipping above attached, is in accordance 
with the requirements of law and regulations except as noted; that the type used, rates charged, and 
discount allowed are in accordance with the sworn statement of rates on file in this office, and that the 
advertisement appeared in the publication and on the dates as stated, under letter of authority dated 


pce MEE esmmhaatett , copy attached, or filed 


MEMORANDUM: DO NOT SIGN ( Title) 


I certify that the attached advertisement was necessary for the oy service and that the expense, as 
approved, is a proper charge against the appropriation above sta’ 
Approved for $ 


Paid by check No 
on Treasurer of the United States in favor of payee named above. 


MEMORANDUM: DO NOT SIGN 
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STANDARD ADVERTISING VOUCHER, ADVERTISING ORDER, AND 
STATEMENT OF ADVERTISING RATES 


(General Regulations No. 66—Supplement No. 1] 


APPENDIX 


June 14, 1928. 

In order to clarify the meaning of paragraph 3 of General Regulations No. 66, 
General Accounting Office, January 30, 1928, 7 Comp. Gen. 861, in the matter 
of the general authority of heads of departments and independent establishments 
to order publication of advertisements in newspapers or other publications under 
the —— of section 3828, Revised Statutes, and the act of June 20, 1878, 
20 Stat. 216, and the right of delegation or assignment by them of such duty 
to subordinate officials by suitable regulation, said paragraph is hereby amended 
to read as follows: 

“3. The form of advertising order herein prescribed may, in cases where only 
the publication of an advertisement in one paper is involved, be used as a com- 
bined written authority of the head of the department or establishment, or sub- 
ordinate official to whom the authority may have been delegated or assigned by 
suitable regulation, to advertise and an order on the publisher to publish the 
advertisement therein described, but in cases where more than one advertisement 
and/or newspaper is involved it will be used as an order on the publisher based on 
a previous general letter of authority to advertise. In the latter case the order 
should refer to the general letter of authority by date and/or number. The 
general letter of authority to advertise may be a in letter form, signed by 
the head of the particular department or establishment, or by the subordinate 
official to whom the authority may have been delegated or assigned by suitable 
regulation, and should specify, with as great particularity as possible, the limita- 
tions of authority granted, including the name and location of each publication 
in which advertisements are to be published, the purposes for which publicity 
is sought and the period of time covered by the authority, not to exceed the 
fiscal year in which granted. A copy of every general letter of authority must 
be submitted with the first voucher making payment thereunder, and thereafter 


in connection with future payments reference to the letter of authority should 


be made on each payment voucher, in the space provided therefor. The original 
advertising order will invariably be attached to the voucher in payment of the 
advertising ordered thereby.” 

J. R. McCart, 


Comptroller General of the United States. 


PRESCRIBING SYMBOLS FOR RECEIPT ACCOUNTS AND THEIR USE 
BY ADMINISTRATIVE AND OTHER OFFICES 


[General Regulations No. 67] 
JUNE 27, 1928. 

(Publication of the Digest of General, Special, and Trust Fund Receipts of 
the United States omitted in this volume.) 

1. Symbols are hereby prescribed for all receipt titles used by the Treasury 
Department in designating moneys covered into the Treasury of the United 
States which will be used in connection with such receipt titles as hereinafter 
provided. . 

2. Receipts are classified by character and source as follows: 


Revenue (1-6999) 


1-99 
100-899 


Customs receipts 
Internal-revenue receipts__- 
Miscellaneous taxes 
Interest, exchange, and div- 
idends._................ 1000-1999 
— and penalties 2000-2999 


itures_............... 3800-3999 
Assessments 4000-4199 
Reimbursements_.......... 4200-4799 


Gifts and contributions.... 4800-4999 
Sales of Government prop- 
erty— Products 
Sales of services 
Rents and royalties 
Permits, privileges, and li- 


Mint receipts_____....... 6300-6399 
Forest reserve fund 6400-6499 
Panama Canal receipts.__.. 6500-6999 
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Nonrevenue (7000-10000) 


Receipts credited direct to appropriations 

Realization upon assets 

Trust fund receipts-- -- - --- scp iol ena Sen Tg svi Roda aioe sir cecls rao egal 
District of Columbia receipts 

Public-debt receipts 


3. The receipts of the Government are classified according to character as 
revenue and nonrevenue, revenue receipts consisting of all receipts from the 
usual and ordinary governmental income sources and nonrevenue receipts com- 
prising receipts from all other sources, of which the chief are (1) borrowings, 
(2) sales of capital assets and returns of loans and (3) repayments to appropria- 
tions, and (4) funds received as trustee or agent. Under each of the two primary 
classes receipts are classified according to major sources of revenue. A digest of 
all receipt titles and symbols, together with the symbols and titles of appropria- 
tion or fund accounts to which certain receipts are ultimately credited, has n 

repared and is attached hereto for convenience of the several departments and 
independent establishments. Arrangements will be made for its publication 
later in convenient form. 

4. Government receipts are also classified by funds, as the general fund, special 
funds, and trust funds. All moneys received for use of the United States con- 
stitute, except when otherwise provided by law, the general fund available for 
expenditure as and when appropriated by the Congress. The said fund consists 
of the total of all receipts from the ordinary governmental income sources not 
otherwise excepted, from realization upon assets, and from borrowings. Moneys 
received from specified sources, Governmenv or otherwise, to be expended for ob- 
jects or purposes specified at the time of establishment of the funds, are special 
funds. Trust funds are those receipts which are held for use or benefit of a 
particular person or class of persons. 

5. Administrative officers will use the symbols on schedules of collections 
transmitting funds to disbursing or collecting officers, on requests for adjust- 
ments of receipt accounts and supporting schedules thereto, and also when 
designating moneys to be covered into the Treasury of the United States. The 
symbols will also be used on warrants issued by the Treasury Department. Dis- 
bursing and collecting officers will use symbols and titles of receipt accounts on 
all schedules of collections and accounts current forwarded to the General Ac- 
counting Office, and also on all certificates of deposit for funds covered into the 
Treasury of the United States. As deposits of customs and internal-revenue 
taxes are sufficiently identified through use of special forms of certificates of 
deposits, it will not be necessary for collectors of customs and internal revenue 
to show thereon symbol numbers of such receipts. The Postal Service will 
continue to use the present accounting numbers. 

6. The attention of all administrative officers is directed to an instruction 
appearing in Supplement No. 1, General Regulations No. 40, in accordance with 
which each administrative office should arrange to furnish its service with the 
symbols and titles of receipt accounts in which its fiscal officers are concerned. 
The instruction reads: 

“Tt is essential that all deposits made to the credit of the Treasurer of the 
United States for credit to an appropriation, revenue, or trust fund account be 
covered in the Treasury without unnecessary delay and all depositing officers are 
enjoined when making such deposits to state clearly the correct title of the fund, 
giving in doubtful cases such information as will disclose its character and identify 
the fund involved. Administrative offices will keep their field services fully 
advised of the character of the funds which they receive and the proper titles 
and purposes of the various fund accounts to assist them in designating moneys 
for cover in.”’ 

7. When money is deposited of a class to which a specific meet symbol has 
not been assigned, the symbol assigned to the major source within which the 
receipt falls will be used until such time as the receipt is finally classified and 
symbolized. 

8. All departments and independent establishments, save as excepted herein, 
should use the symbols in their fund accounting, and in the installation or approval 
of appropriation and fund accounting systems by the General Accounting Office 
this will be required. These regulations shall become effective July 1, 1928. 


J. R. McCart, 
Comptroller General of the United States, 
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ABSENCES: 
See Leaves of absence; Pay. 
ACCOUNTS: 
See Disbursing officers and agents; Indian 


ACCOUNTS— Continued. 
Special deposit— 
Interior Department employees, de- 


Page 


affairs; Miscellaneous receipts; Set-off. 
Decedents, estates of—suggestion by Secre- 
tary of Treasury to establish general trust 
fund appropriation designated “‘ E flects of 
deceased civilian employees, War De- 
partment,” in which will be deposited 
funds and proceeds of sale of personal ef- 
fects belonging thereto, in cases in which 
no claim filed within reasonable time after 
employees’ death, instead of in individual 
trust fund accounts as now carried on 
books of Treasury and of General Ac- 
counting Office, approved. Supplemental 
account to be kept toreflect actual amount 
due each estate 

Freedmen’s Hospital—tunds appropriated 

for, payable one-half from Federal funds 

and one-half from District of Columbia 
funds; how disbursed and accounted for 

Postmasters— 

On and after July 1, 1928, all postmasters 
and acting postmasters at direct and 
central accounting offices to submit un- 
der each bond separate stamp, postal 
and money order accounts, and at dis- 
trict post offices, separate combined 
postal and money order accounts under 
each bond 


Postage-stamped paper on hand at closeof — 


first stamp account to be charged in 
second account. Balance due United 
States on first postal, money order, or 
combined accounts to be either depos- 
ited or charged in second accounts. Bal- 
ances due postmasters on first accounts 
to be credited in second accounts 

St. Elizabeths Hospital—individual moneys 
of discharged patients which can not be 
returned to‘former patients should be de- 
posited in Treasury to credit of special 
fund designated as “Unclaimed moneys 
of discharged patients, St. Elizabeths 


ceased—where in addition to salary, 
there are due estate of deceased, pro- 
ceeds of effects left by him at time of 
death, balance due estate, after paying 
funeral expenses, should be credited to 
special fund in Treasury, “Effects of 
deceased employees, Interior Depart- 
ment,” and if no heirs, next of kin, or 
creditors known to exist, money to re- 

World War claims—establishment in 
Treasury Department of special fund 
account under title “Expenses of ad- 
ministration of settlement of war claims 
act of 1928” 


Trust funds— 


Civilian employees, deceased—suggestion 
by Secretary of Treasury to establish 
general trust fund appropriation desig- 
nated “‘ Effects of deceased civilian em- 
Ployees, War Department,” in which 
will be deposited funds and proceeds of 


Red River oil operations—disposition, un- 
der public resolution June 12, 1926, 44 
Stat. 740, of funds derived from south 
half of Red River in Oklahoma on ac- 
count of rentals, bonuses, royalties, etc., 
from lands and deposits 


ADDING MACHINES: 
Exchange of old for new—where Govern- 


ment departments have on hand adding 
machines and similar labor-saving devices, 
same may be exchanged in accordance 
with section 5, act March 4, 1915, 38 Stat. 
1161, but bids thereon shall be requested in 
accordance with section 3709, Revised 
Statutes, and where cash bid exceeds ex- 
change value, same must be accepted and 
proceeds covered into Treasury as miscel- 
laneous receipts in compliance with sec- 
tion 3618, Revised Statutes 


Hospital (special fund),” to be held in 
trust for individual patients and to be 
available for payment of any claim which 
may be hereafter submitted and estab- 


ADJUSTED COMPENSATION: 
See Veterans’ Bureau. 


ADMINISTRATORS: 
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ADOPTION: Page | ADVERTISING—Continued. Page 


Brother of Navy officer—rental allowance Bids—Continued. 


not payable as for dependent -_........-. 6, 343 


Child of Veterans’ Bureau beneficiary who 
was rated as permanently and partially 
disabled; payment unauthorized to child 
or foster parents of disability compensa- 
tion otherwise accruing to natural father 
in absence of bureau regulations so pro- 


ADVANCE PAYMENTS: 
See Payments. 


ADVERTISING: 
Bidders— 

Debarment—as general rule, no authority 
for debarment, and all bids should be 
received and given consideration on 
equal basis. Procedure when debar- 


Sole—fact that spare parts relate to par- 
ticular make of machinery does not 
alone permit purchase from manufac- 
turer without advertising. Failure to 
advertise must be supported by facts 
showing how ascertained that none 
othee than maker of machinery could 


Acceptance of highest—ship’s service 
laundry at submarine base, New Lon- 
don, Conn., being operated by civilians 
under a lease, the machinery and equip- 
ment having been purchased from ap- 
propriated funds, constitutes a valuable 
privilege which should be let to highest 
bidder. All receipts from such leasing 
are public funds for deposit to miscella- 


Acceptance of other than lowest— 

Furnace (safe testing)—where compari- 
son of lowest bid with other bids sub- 
mitted and with estimate of cost pre- 
pared by Government showed lowest 
bid to be considerably Jower than 
est! and highest bid received, 
thereby leading contracting officer to 
believe mistake had been made, it 
was proper to ask low bidder to verify 
bid, and such bidder alleging mis- 
take, under facts and circumstances, 
withdrawal of bid as requested au- 
thorized and award may be made to 
next higher bidder. 


Highway construction—unauthorized, 
based on opinion of engineer officer 
that bidder lacked experience and 
ability and on fact that amount of 
bid was considerably lower than en- 
gineer’s estimate of cost of work..... 


Acceptance of other than lowest—Con. 


Repairs to public buildings where funds 
apportioned under section 3679, Re- 
vised Statutes, as amended by act 
February 27, 1906, 34 Stat. 49, for a 
given period, are insufficient for mak- 
ing repairs to a public building, all 
bids submitted during such period of 
insufficiency should be rejected and 
the work readvertised, or there should 
be a reapportionment of the appro- 
priation 

Ties, railroad—where under contract 
without liquidated-damage provi- 
sion, higher bid accepted merely to 
secure earlier delivery because ot ur- 
gent need, but contractor failed to 
make delivery within agreed time and 
not before time lowest bidder agreed 
to deliver, consideration for award to 
higher bidder failed, and measure of 
actual damages—no other damages 
being capable of definite ascertain- 
ment—is difference between lowest 
bid and amount forming considera- 
tion of contract 

Trucks, armored—unauthorized where 
lowest priced truck conforms to essen- 
tial requirements and will satisfac- 
torily meet needs of service; “stock 
model” not controlling element as to 
acceptance or rejection of bid 

Unauthorized where based merely on 
personal opinion as to quality, unsup- 
ported by facts, where proposals did 
not specify quality required nor state 
that question of quality would be 
determining factor in acceptance or 
rejection of bids 

Combinations to restrain—mail con- 

tracts—penalty under section 3950, 

Revised Statutes, extends only to can- 

cellation of contract and disqualifica- 

tion of offending contractor from obtain- 
ing future contracts for carrying mails. 
Informalities — waivers — authorized 
where in interests of United States, 
upon satisfactory explanation, in case 
of failure of lowest bidder to submit bid 
bond or certified check in required 


Purchase without—authorized where ad- 
vertising can accomplish no useful pur- 
pose, as in purchase of patented or copy- 


As general rule, no authority for debar- 
ment of bidders, and all bids should 
be received and given consideration 
on equal basis. Procedure where de- 
barment necessary.......... sieiinees 


547 
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ADVERTISIN G—Continued. 


Bids—Continued. 
Rejection—Continued. 

Where funds apportioned under sec- 
tion 3670, Revised Statutes, as 
amended by act February 27, 1906, 
34 Stat. 49, for a given period, are in- 
sufficient for making repairs to a pub- 
lic building, all bids submitted dur- 
ing such period of insufficiency should 
be rejected and the work readvertised 
or there should be a reapportionment 
of the appropriation 

Required— 

Drayage—continuance of contracts for 
fiscal year 1927 for drayage service for 
post offices during fiseal year 1928, 
which contain provisions to effect 
that rates specified therein shall be 
effective for fiscal year 1927 and there- 
after until canceled on 30 days’ notice, 
is not in accordance with require- 
ments of section 3709, Revised Stat- 
utes, which contemplates yearly ad- 
vertising for proposals for carrying out 
object provided in annual appropria- 
tion acts when such objects are not to 
be performed by Government’s own 
instrumentalities 

Fact that spare parts relate to particu- 
lar make of machinery does not alone 
permit purchase from manufacturer 
without advertising. Failure to ad- 
vertise must be supported by facts 
showing how ascertained that none 
other than maker of machinery could 
furnish spare parts 

Telephones and equipment—standardi- 
zation of, is a question of policy defi- 
nitely negatived by section 3709, 
Revised Statutes, and not open for 
administrative consideration unless 
there be an exception thereto created 
by statute; no purchases may be 
made for current needs of Govern- 
ment except after advertising 

Where Government departments have 
on hand adding machines and similar 
labor-saving devices, same may be 
exchanged in accordance with section 
5, act March 4, 1915, 38 Stat. 1161, but 
bids thereon shall be requested in 
accordance with section 3709, Revised 
Statutes, and where cash bid exceeds 
exchange value, same must be ac- 
cepted and proceeds covered into 
Treasury as miscellaneous receipts in 
compliance with section 3618, Re- 
vised Statutes 

With reference to purchases hereafter 
made by Panama Canal, decision in 
1 Comp. Gen. 689 will not be regarded 
as authorizing any exception or ex- 
emption whatsoever from the re- 
quirements of section 3709, Revised 
Statutes 


Page 


ADVERTISIN G—Continued. 


Bids—Continued. 
Withdrawals— 
Mistake— 


Eggs—where low bidder permitted, 
for no apparent reason, to withdraw 
its bid after bids opened, and other 
bids rejected, and subsequently low 
bidder is issued purchase order for 
eggs at increased price, Govern- 
ment not obligated to pay in excess 
of original low bid price 

Furnace (safe testing)—where com- 
parison of lowest bid with other 
bids submitted and with estimate 
of cost prepared by Government 
showed lowest bid to be consider- 
ably lower than estimate and high- 
est bid received, thereby leading 
contracting officer to believe mis- 
take had been made, it was proper 
to ask low bidder to verify bid, 
and such bidder alleging mistake, 
under facts and circumstances, 
withdrawal of bid as requested au- 
thorized and award may be made 
to next higher bidder 

Kerosene oil—where specifications 
provided oil must be packed in 
special export cases and that “ pro- 
posals may be withdrawn only on 
written request received by the offi- 
cer holding them prior to time fix- 
ed for opening same,” bidder may 
not withdraw bid after bids open- 
ed but before award made, on 
ground of mistake in figuring price 
on basis of commercial instead of 
special export cases as specified . - - 


Manufacturers, sole—fact that spare parts 


relate to particular make of machinery 
does not alone permit purchase from man- 
ufacturer without advertising. Failure 
to advertise must be supported by facts 
showing how ascertained that none other 
than maker of machinery could furnish 


Newspapers —authority — requirement of 


section 3828, Revised Statutes, that ad- 
vertising in newspapers may be placed 
only pursuant to written authority of 
head of department does not require that 
he shall personally select the newspaper 
or personally authorize publication in 
each specific instance, and where subor- 
dinate official, to whom authority dele- 
gated to place advertisement, directs field 
officer by telegram so to do, such order 
considered as substantial compliance with 
requirements of statute 

Panama Canal—with reference to purchases 
hereafter made, decision in 1 Comp. Gen. 
689 will not be regarded as authorizing 
any exception or exemption whatsoever 
from the requirements of section 3709, Re- 
vised Statutes 
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ADVERTISING—Continued. 
Readvertisement—where funds appor- 
tioned under section 3679, Revised Stat- 
utes, as amended by act February 27, 
1906, 34 Stat. 49, for a given period, are in- 
sufficient for making repairs to a public 
building, all bids submitted during such 
period of insufficiency should be rejected 
and the work read vertised, or there should 
be a reapportionment of the appropria- 


AFFIDAVITS: 


Attorneys, prosecuting—purporting to 
show killing of veteran by the wife, desig- 
nated beneficiary of adjusted compensa- 
tion, was in self-defense, can not be ac- 
cepted to discredit court proceedings, 
wherein wife was indicted, arraigned, 
plead guilty to manslaughter, sentenced 
to reformatory, and immediately paroled; 
wife not entitled to any payments -.-_- 


Banks—loans to veterans—affidavit that no 
fee or other compensation charged, except 
proper interest, in connection with loan 
based on adjusted-service certificate, to be 
questioned only where record evidence in- 
dicates same false or fraudulent or made 
under misapprehension of requirements 


Act December 11, 1926, 44 Stat. 918— 
Applicable to— 

Commercial attachés, assistant com- 
mercial attachés, trade commis- 
sioners, and assistant trade com- 
missioners, Department of Com- 


See Attorneys; Disbursing officers and agents; 

Prohibition, enforcement of. 

Government— 

Authority—provision in contract author- 
izing payment of insurance on buildings 
in process of erection unauthorized - - -- 

United States Shipping Board Emer- 


Page 


105 


186, 576 


AGRICULTURE, DEPARTMNT OF: 


Employees—attendance at lectures—“ Sala- 
ries and expenses, Bureau of Animal In- 
dustry, 1928,” inapplicable to, where not 
incidental to meetings of societies or asso- 


See Compensation; Gratuities; Pay; Quar- 
ters; Subsistence allowance; Travel allow- 
ence, 
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AMERICAN-BRITISH CLAIMS ARBI- 
TRATION TRIBUNAL: 

Awards—claimant retained to present 
claims against Great Britain for violation 
of treaty rights and penalties imposed on 
fishing vessels of American citizens sub- 
sequently appointed United States attor- 
ney; claims of fishermen ceased to be 
claims against United States with pay- 
ment by former of amount of awards into 
United States Treasury, and checks in 
payment of awards may not be sent in 
care of claimant 

ANIMALS: 
See Livestock. 
APPOINTMENTS: 

See Affidavits. 

Acceptances, constructive—Foreign Service 
officer promoted by commission to higher 
class is entitled to increased compensation 
from date of formal acceptance of commis- 
sion, entrance on duty, or taking oath of 
office; if no change in duties involved, 
continuance on such duties considered 
constructive acceptance of commission 
entitling to increased compensation from 
date of commussion when no later effective 
date fixed in commission or in authorized 


Aids to rear admirals—lieutenant appointed 
by rear admiral, lower half, at the time 
commandant of naval district, as his 
personal aid is not entitled to any addi- 
tional pay for so serving unless and until 
appointment approved by department; 
the additional pay not to commence in 
any case prior to date of such approval or 
prior to date officer actually assumes 
duties as aid 

Effective date— 

Foreign Service officer promoted by com- 
mission to higher class is entitled to in- 
creased compensation from date of 
formal acceptance of commission, en- 
trance on duty, or taking oath of office; 
if no change in duties involved, continu- 
ance on such duties considered construc- 
tive acceptance of commission entitling 
to increased compensation from date of 
commission when no later effective date 
fixed in commission or in authorized 


Navy officers (chief warrant)—on original 
appointment in regular Navy, unless 
express provision to contrary, for pay 
purposes, computation of longevity, 
etc., actual commissioned service does 
not begin until acceptance of commis- 
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APPOINTM ENTS—Continued. 
Guardians—Veterans’ Bureau beneficiar- 


Page | APPOINTMENTS—Continued. Page 
~ Reappointments— 


ies—incompetents—appropriation ‘‘ Med- 
ical and hospital services” applicable to 
payment in advance, of filing fees, wit- 
nesfees, court costs, etc., in connection 
with appointment or removal! of guardians 
and commitment of veterans to hospitals 
for the insane, in Jurisdictions where 
State laws so provide, notwithstanding 
section 3648, Revised Statutes 


Navy officers—appointment as an acting en- 
sign in the line of the Navy for engineering 
duty only under act August 29, 1916, 39 
Stat. 580, is a first appointment ‘in the 
permanent service” within act June 10, 
1922, 42 Stat. 626, prescribing officers to 
whom shall be paid the pay of the third 
i ritinttcnitinene eat eieaahtaiatactei 


New—traveling expenses—marshal—taking 
of oath of office, executing an official bond, 
and designating a deputy before proceed- 
ing to the post of duty to which appointed, 
do not operate to relieve officer of obliga- 
tion to bear expense of reporting to the 
place where his duties areto be performed _ 


Postal Service— 

Department is authorized to reinstate or 
transfer employees from some other 
branch of Postal Service, or Govern- 
ment service generally, with approval of 
Civil Service Commission, to positions 
as clerks in first and second class post 
offices or carriers in city delivery service 
and pay them initially upon reinstate- 
ment or transfer in automatic salary 
grades above the minimum; when 
appointment of reinstated or trans- 
ferred employee is to position of senior 
substitute clerk or substitute carrier, 
subsequent promotions through auto- 
matic salary grades must be in accord- 
ance with express terms of statute, 
which would allow, for promotion pur- 
poses, no credit for service in any posi- 
tion other than substitute clerk or 


Substitute employees—time spent by, 
solely in effecting delivery of special- 
delivery mail for which they are paid 
regular fees may not be used in com- 
puting time for which said employees 
are entitled to credit when they receive 
regular appointments 


Employees transferred between stations 
constitute reappointments 

Post Office Department is authorized to 
reinstate or transfer employees from 
some other branch of Postal Service, or 
Government service generally, with 
approval of Civil Service Commission, 
to positions as clerks in first and second 
class post offices or carriers in city 
delivery service and pay them initially 
upon reinstatement or transfer in auto- 
matic salary grades above the mini- 
mum; when appointment of reinstated 
or transferred employee is to position of 
senior’ substitute clerk or substitute 
carrier, subsequent promotions through 
automatic salary grades must be in 
accordance with express terms of 
statute, which would allow, for promo- 
tion purposes, no credit for service in 
any position other than substitute 
clerk or carrier 


Recess— 


Federal Radio Commission—where orig- 
inal nomineé as member of commission 
created by act February 23, 1927, 44 
Stat. 1162, members of which are by 
law required to be appointed by and 
with advice and consent of Senate, 
failed of confirmation by adjournment 
of Senate March 4, 1927, a recess ap- 
pointee to original vacancy may not be 
paid compensation unless and until so 
confirmed, and if he resigns, a second 
recess appointee may not be paid com- 
pensation unless and until confirmed. 

Foreign Service—ambassador to Turkey 
—vacancy which occurred in 1917 by 
resignation was not filled by appoint- 
ment of naval officer as “High Com- 
missioner” and where office of ambas- 
sador has since continued to exist, the 
vacancy therein existed while Senate 
was in session, and while the President 
would be authorized to make appoint- 
ment thereto for term expiring at close of 
next session of Senate, appointee would 
not be entitled to pay attaching to the 
office unless and until confirmed by 
the Senate 


Traveling expenses—marshal—taking of 


oath of office, executing an official bond, 
and designating a deputy before pro- 
ceeding to the post of duty to which ap- 
pointed, does not operate to relieve an 
officer of obligation to bear expenses of 
reporting to the place where his duties are 
to be performed --....... decticne dtuéntues 


203 
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APPRAISERS: 
There being no authority in act July 9, 


INDEX DIGEST 


APPROPRIATIONS—Continued. 
Architect of the Capitel—Continued. 


Page Page 


1918, 40 Stat. 850, for appointment of 
appraisers to appraise surplus property 
authorized therein to be sold, payment 
of fees to appraisers whose services were 
rendered under informal agreement is not 
authorized from proceeds of sale of such 


“ Repairs and improvements, courthouse, 
District of Columbia, 1928’’—purchases 
under, must be through General Sup- 
ply Committee. Where, upon order 
of architect, open-market purchase 
made thereunder, credit allowed for 


property......-.--- 
APPROPRIATIONS: 
Agriculture, Department of— 
Animal Industry, Bureau of—* Salaries 


excess payment in view of apparent con- 
fusion arising frora different provisions 
of statutes as to architect’s authority -- 


Balances—disbursing officers and agents— 


and expenses, Bureau of Animal In- 
dustry, 1928”—inapplicable to attend- 
ance at educational lecture courses not 
incidental to meetings of societies or 
associations__._.................- Putts 
Forest Service—“ General expenses, For- 
est Service, 1927’’—applicable to pay- 
ment for electrotypes and matrices 
where for use separately and not in 
connection with newspaper or magazine 


Public Roads, Bureau of—Federal aid 
highway statutes; appropriations in, 
are available for participation in fairs 
and exhibits by bureau’ to diffuse 
among the people of the United States 
useful information on subjects con- 
nected with lawful work of bureau_-._- 

Apportionment—Treasury Department— 
where funds apportioned under section 
3679, Revised Statutes, as amended by 
act February 27, 1906, 34 Stat. 49, for a 
given period, are insufficient for making 
repairs to a public building, all bids sub- 
mitted during such period of insuffi- 
ciency should be retected and the work 
readvertised, or there should be a re- 
apportionment of the appropriation 

Architect of the Capitol— 

“Capitol Buildings and Grounds”— 
authority granted architect in legis- 
lative act February 23, 1927, 44 Stat. 
1156, to make expenditures under ap- 
propriations for Capitol Buildings and 
Grounds, without reference to section 
4, act June 17, 1910, 36 Stat. 531, does 
not apply toexpenditures made by him 
under other appropriations, par- 
ticularly when provision is made that 
purchases thereunder shall be in ac- 
cordance with schedules of General 
Supply Committee 

Provision in act March 13, 1926, 44 Stat. 
547, that purchases of supplies and 
equipment for all branches under 
architect may be made in open market 
without compliance with sections 
3709 and 3744, Revised Statutes, when 
aggregate amount of purchase or service 
does not exceed $200 in any instance, 
in no way modifies or repeals act June 
17, 1910, 36 Stat. 531, requiring executive 
departments and establishments in 
Washington to purchase supplies, etc., 
from General Supply contractors... .... 


512 


512 


in hands of, at end of fiscal year; when to 
be deposited into Treasury 


Commerce Department— 


Printing and binding—where for fiscal 
year 1928, did not include estimate for 
tabulating cards, they may continue 
during said year to be charged to an 
appropriation which did include such 
an estimate, instead of to appropriation 
for printing and binding, but cards 
must be procured from Government 
Printing Office if for use in District of 
Columbia, unless particular contracts 
entered into prior to date of decision in 
6 Comp. Gen. 772, or unless Public 
Printer unable to furnish satisfactory 
cards for particular machines used 


Steamboat Inspection Service—‘*Con 
tingent expenses, Steamboat Inspec- 
tion Service, 1928"—inapplicable to 
purchase of carpet for offices of steam- 
boat inspectors located in public build- 
ings under control of Treasury De- 
partment, Treasury appropriation for 
furniture and repairs of same for public 
buildings being made specifically avail- 
able for furniture and carpets for public 
buildings under control of that depart- 


Contingent— 


Inadequacy of, or fact that purchase of 
desired articles was not contemplated 
when estimate for contingent appro- 
priation submitted, can not operate w 
exempt purchase from inhibition of act 
August 23, 1912, 37 Stat. 414 

Supplies and materials for commissioners 
of conciliation must be purchased from_ 


District of Columbia— 


“Construction of bathing pools, District 
of Columbia”—inapplicable to con- 
struction of pools on grounds of Mc- 
Kinley High School; applicable only 
to construction of pools on land ac- 
quired primarily for park, parkway, 
or playground purposes 


Relocating water mains and sewers made 
necessary by closing and vacating pub- 
lic streets in preparing sites for con- 
struction of public buildings; appro- 
priations chargeable with........ peso 
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APPROPRIATIONS—Continued. 


Double year—Freedmen’s Hospital—ap- 
propriation in act March 7, 1928, 45 Stat. 
243, not public building appropriation, 
and is chargeable with compensation of 
engineers or architects only during period 
for which available 


Efficiency, Bureau of—printing and bind- 
ing—lithographed posters published for 
distribution generally to all subscribers 
to efficiency poster service are not print- 
ing within act March 1, 1919, 40 Stat. 
1270, and should not be charged to print- 
ing and binding appropriation nor or- 
dered through Public Printer 


Fiscal year— 
Availability beyond— 

Freedmen’s Hospital—appropriation in 
act March 7, 1928, 45 Stat. 243, not 
public building appropriation, and 
is chargeable with compensation of 
engineers or architects only during 
period for which available 


Treasury Department—“ Installation 
of public comfort station, Lincoln 
Memorial, 1927”—not an appropria- 
tion for “public buildings” within 
act August 24, 1912, 37 Stat. 487, but 
an annual appropriation and not 
available for payment of obligations 
incurred after June 30, 1927 


Freedmen’s Hospital— 

Fiscal year, availability beyond—appro- 
priation in act March 7, 1928, 45 Stat. 
243, not public building appropriation, 
and is chargeable with compensation of 
engineers or architects only during 
period for which available 


Funds appropriated for, payable one- 
half from Federal funds and one-half 
from District of Columbia funds; how 
disbursed and accounted for 


Insufficient—where funds apportioned un- 
der section 3679, Revised Statutes, as 
amended by act February 27, 1906, 34 
Stat. 49, for a given period, are insuffi- 
cient for making repairs to a public build- 
ing, all bids submitted during such period 
of insufficiency should be rejected and the 
work readvertised, or there should be a 
reapportionment of the appropriation... 


Interior Department— 

Indian Affairs—‘Indian moneys, pro- 
ceeds of labor’’—inapplicable to tele- 
phone exchange service in private resi- 
dences of Government officers or em- 
ployees residing in Government quar- 
ters on Indian reservations whereon an 
office is regularly maintained for con- 
duct of Government business. 


Page | APPROPRIATIONS—Continued. 


Interior Department—Continued. 

National Park Service— 
Reimbursement— 

Deductions made from claims of road 
contractors in national parks for 
electricity furnished them from 
power plant of park are not prop- 
erly for credit to current appropria- 
tion for expenditure but should be 
covered into Treasury as miscella- 
neous receipts, when electricity fur- 
nished represents surplus power of 
park plant 

Deductions made from claims of road 
contractors in national parks for 
rental of Government equipment 
and furnishing of supplies are not 
for credit to current appropriation 
for expenditure but under sections 
3617 and 3618, Revised Statutes, 
should be covered into Treasury as 
miscellaneous receipts, when equip- 
ment and supplies were purchased 
from appropriation other than cur- 
rent appropriation 

Justice, Department of— 

“ Miscellaneous expenses, United States 
courts’’—applicable to payment of ex- 
pert witnesses necessary to testify in ‘a 
Federal court in behalf of United States 
in defense of a suit by a taxpayer for 
recovery of income taxes at rates of 
compensation to be authorized by 
Attorney General. . Appropriation 
Treasury Department ‘Collecting in- 
ternal revenue, 1927,’’ inapplicable to_-. 

“ Refunding moneys erroneously received 
and covered (Justice) ’—inapplicable to 
refund of bail remitted by order of 
United States district court under 
authority of section 1020, Revised 
Statutes, where amount has been cov- 
ered into Treasury as miscellaneous re- 


“Salaries, fees, and expenses, United 
States marshals”—applicable to ex- 
penses of sale of vehicles seized and 
forfeited under section 3450, Revised 
Statutes; the proceeds derived from 
such sales to be covered into Treasury 
as miscellaneous receipts without 
abatement or deduction 

Labor Department—‘ Commissioners of 

Conciliation’”—inapplicable to purchase 

of supplies and materials for commis- 

sioners of conciliation; must be made 
from contingent appropriation of depart- 


Lapsed—claims submitted to disbursing 
officers and agents for payment under 
prior appropriations after funds there- 
under have been deposited in Treasury; 
when payable 
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APPROPRIATIONS— Continued. 
National Advisory Committee for Aero- 
nautics—“ National Advisory Committee 


Page | APPROPRIATIONS—Continued. 
Public buildings—Continued. 
Contributions— 


for Aeronautics, 1927"—inapplicable to 
payment for subscription to United 
States Daily (a newspaper) in absence of 
specific appropriation for purchase of 


National Guard—‘‘Arms, uniforms, equip- 
ment, and so forth, fer field service, Na- 
tional Guard”—applicable to repair of 
motor-propelled passenger-carrying ve- 
hicles, issued to National Guard by War 
Department 


Navy Department—‘Construction and 
repair, Bureau of Construction and Re- 
pair, 1928”—transfer to Bureau of Stand- 
ards for purpose of conducting investiga- 
tions relative to chemicals absorbing car- 
bon dioxide and envolving oxygen, un- 
authorized as appropriation not available 
for research work and scientific investiga- 


Post Office Department—‘‘Contract air 
mail”—inapplicable to procurement, by 
rental or otherwise, of space at landing 
fields or elsewhere for sorting and distri- 


Printing and binding— 

Commerce Department—where, for fiscal 
year 1928, did not include estimate for 
tabulating cards, they may continue 
during said year to be charged to an 
appropriation which did include such 
an estimate, instead of to appropriation 
for printing and binding, but cards 
must be procured from Government 
Printing Office if for use in District of 
Columbia, unless particular contracts 
entered into prior to date of decision in 
6 Comp. Gen. 772, or unless Public 
Printer unable to furnish satisfactory 


Efficiency, Bureau of—lithographed post- 
ers published for distribution generally 
to all subscribers to efficiency poster 
serviee are not printing within act 
March 1, 1919, 40 Stat. 1270, and should 
not be charged to printing and binding 
appropriation nor ordered through 
Public Printer. 

Public buildings— 

Additions—Liberty loan—purchase and 
installation of window shades and awn- 
ings in two additionalkstories to Liberty 
loan building may not be charged to 
appropriation for completion of con- 
struction of such addition, nor to any 
appropriation under administrative 
control of Supervising Architect 


As joint resolution June 7, 1924, 43 Stat. 
665, authorizing appropriation as part 
contribution to erection of a memorial 
building, provides that expenditures 
shal] be made under direction of desig- 
nated commission, there should be 
placed under its administrative con- 
trol, before contract is entered into, 
contributions toward such erection, 
including such as are represented by 
securities, sufficient to cover, together 
with appropriation, entire cost of 
building, including complete equip- 
ment, the contributed and appro- 
priated moneys to be disbursed and 
accounted for as Government funds. 

Under joint resolution June 7, 1924, 43 
Stat. 665, authorizing $150,000 approp 
riation as part contribution to erec- 
tion of memorial building and provid- 
ing that such amount be not expended 
until like amount be raised by pri- 
vate subscription, the entering into a 
contract for construction of building 
at cost of $496,000 is not in violation 
of law when total of contributions and 
appropriation is sufficient to cover, 
and law authorizing erection provides 
that building and equipment shall 
cost not less than $300,000 

District of Columbia— 

Liberty loan—purchase and installation 
of window shades and awnings in two 
additional stories to Liberty Loan 
Building may not be charged to ap- 
propriation for completion of con- 
struction of such addition, nor to any 
appropriation under administrative 
control of Supervising Afchitect -_._. 

Relocating water mains and sewers 
made necessary by closing and vacat- 
ing public streets in preparing sites for 
construction of public buildings; 
appropriations chargeable with __.._. 

Freedinen’s Hospital—appropriation in 
act March 7, 1928, 45 Stat. 243, not pub- 
lic building appropriation, and is charge- 
able with compensation of engineers or 
architects only during period for which 

CU isw ceedi> ceo dncddmeaneecien 

Treasury Department—“ Installation of 
public comfort station, Lincoln Me- 
morial, 1927’’—not an appropriation for 

“public buildings” within act August 

24, 1912, 37 Stat. 487, but an annual 

appropriation and not available for 

payment of obligations incurred after 

June 30, 1927 
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APPROPRIATIONS—Continued. 


Public buildings—Continued. Page 


Where funds apportioned under section 
3679, Revised Statutes, as amended by 
act February 27, 1906, 34 Stat. 49, for a 
given period, are insufficient for making 
repairs to a public building, all bids 
submitted during such period of insuffi- 
ciency should be rejected and the work 
readvertised, or there should be a re- 
appointment of the appropriation 


Publie buildings and public parks of the 
National Capital—‘“‘ Construction of bath- 
ing pools, District of Columbia”—inap- 
plicableto construction of pools on grounds 
of McKinley High School; applicable 
only to construction of pools on land 
acquired primarily for park, parkway, or 
playground purposes 


Reimbursement— 
National Park Service— 
Electricity—deductions made from 
claims of road contractors in national 
parks for electricity furnished them 
from power plant of park are not prop- 
erly for credit to current appropria- 
tion for expenditure but should be 
covered into Treasury as miscellane- 
ous receipts, when electricity fur- 


nished represents surplus power of 


Supplies and equipment—deductions 
made from claims of road contractors 
in national parks for rental of Gov- 
ernment equipment and furnishing of 
supplies are not for credft to current 
appropriation for expenditure but 
under sections 3617 and 3618, Revised 
Statutes, should be covered into 
Treasury as miscellaneous receipts, 
when equipment and supplies were 
purchased from appropriation other 
than current appropriation 


Restrictions— 
Public buildings— 

As joint resolution June 7, 1924, 43 Stat. 
665, authorizing appropriation as part 
contribution to erection of a memorial 
building, provides that expenditures 
shall be made under direction of 
designated commission, there should 
be placed under its administrative 
control, before contract is entered 
into, contributions toward such 
erection, including such as are repre- 
sented by securities, sufficient to 
cover, together with appropriation, 
entire cost of building, including 
complete equipment, the contributed 
and appropriated moneys to be dis- 
bursed and accounted for as Govern- 


AP PROPRIATIONS—Continuod. 
Restrictions—Continued. 
Publie buildings—Continued. 


Under joint resolution June 7, 1924, 43 
Stat. 665, authorizing $150,000 appro- 
priation as part contribution to erec- 
tion of memorial building and pro- 
viding that such amount be not ex- 
pended until like amount be raised by 
private subscription, the entering into 
a contract for construction of building 
at cost of $496,000 is not in violation 
of law when total of contributions 
and appropriation is sufficient to 
cover, and law authorizing erection 
provides that building and equip- 
ment shall cost not less than $300,000_ 

Smithsonian Institution—‘ Building _ re- 

pairs, National Museum, 1928'’—inap- 
plicable to hire by contract of engineers 
to render opinion as to what, if anything, 
should be done to preserve or protect a 
Government building. If no employees 
of institution are qualified and none can 
be borrowed from other departments or 
establishments, they may be obtained 
only by hire under civil service rules and 
regulations and at rates prescribed by 
classification act 

Specific, instead of general— 

Contingent appropriation of Labor De- 
partment expressly provides that it is 
for contingent and miscellaneous ex- 
penses of offices in bureaus of that de- 
partment for which contingent and 
miscellaneous expense appropriations 
are not specifically made and it is there- 
fore exclusively available for supplies 
and materials for use of commissioners of 
conciliation as the appropriation for 
appointment and for certain specified 
expenses of such commissioners does 
not include a specific appropriation for 
contingent or miscellaneous expenses _- 

“Contingent expenses, Steamboat Inspec- 
tion Service, 1928”—inapplicable to 
purchase of carpets for offices of steam- 
boat inspectors located in public build- 
ings under control of Treasury Depart- 
ment, Treasury appropriation for fur- 
niture and repairs of same for public 
buildings being made specifically avail- 
able for furniture and carpets for public 
buildings under control of that depart- 


Rule that an appropriation for a partic- 
ular object confers authority to incur 
expenditures which are incident to 
that object is subject to the qualifica- 
tion that the particular items of expense 
are not specifically provided for by 
some other appropriation 

Transfers— 

Adjustment of appropriations in con- 
nection with scientific and technical 
investigations 
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APPROPRIATIONS— Continued. 
Transfers—Continued. 
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APPROPRIATIONS — Continned. 
Treasury Department—Continued. 


“Construction and repair, Bureau of 
Construction and Repair, 1928,” Navy 
Department, to Bureau of Standards— 
unauthorized for purpose of conducting 
investigations relative to chemicals 
absorbing carbon dioxide and evolving 
oxygen, as appropriation not available 
for research work and scientific investi- 


“Maintenance, Bureau of Yards and 
Docks, 1928,” to Bureau of Standards— 
unauthorized for investigating water- 
proofing agents for concrete, as appro- 
priation not available for scientific in- 
vestigations 


Traveling expenses— 

Employees’ Compensation Commission— 
in absence of specific provision therefor 
in any appropriation made for admin- 
istering longshoremen’s and harbor 
workers’ compensation act, payment 
of traveling expenses of any injured 
employee claiming benefits under the 
act for the purpose of examination 
and/or treatment is not authorized ___. 


Justice Department—*“ Fees of witnesses, 
United States courts”—applicable to 
actual traveling expenses incurred by 
Secret Service operative from place at 


which summons as witness received to 
place of holding court, and return, if he 
actually returns thereto. If, instead of 
returning, he travels to other points for 
performance of duty as operative, such 
appropriation is chargeable as for return 
transportation only with authorized 
expenses incurred in going to place of 
next duty, not to exceed cost of return- 


ing to place fram which subpoenaed - - - 

Treasury Department—‘‘Suppressing 
counterfeiting and other crimes’’—ap- 
plicable to actual expenses incurred by 
Secret Service operative summoned as 
witness in court after his duty as such 
is ended, where he remains at place of 
holding eourt and resumes his duties as 
operative; or if he goes to another place 
for performance of regular duties, in- 
stead of returning to place from which 
subpoenaed, the expenses of such travel 
are chargeable to “fees of witnesses, 
United States courts,” but after arrival 
there “suppressing counterfeiting and 
other crimes” is chargeable with oper- 
ative’s expenses 

Treasury Department— 

Apportionment—where funds appor- 
tioned under section 3679, Revised 
Statutes, as amended by act February 
27, 1906, 34 Stat. 49, for a given period, 
are insufficient for making repairs to a 
public building, all bids submitted 
during such period of insufficiency 
should be rejected and the work read- 
vertised, or there should be a reappor- 
ttonment of the appropriation 


“Collecting the revenues from customs, 
1927"’—inapplicable to payment for 
subscriptions to Journal of Commerce 
and Commercial Bulletin procured by 
collectors of customs and United States 
appraisers for use in gathering informa- 
tion necessary in connection with their 
work, in absence of specific statutory 
authority 

“Enforcement of narcotic and national 
prohibition acts”—appropriations con- 
tained in acts January 22, 1925, 43 Stat. 
771, and March 2, 1926, 44 Stat. 143, for 
securing evidence of violations of na- 
tional prohibition act are not applicable 
to operation of a “‘speak-easy”’ for sale 
of intoxicating liquors in violation of 
both eighteenth amendment to the 
Constitution and prohibition act 

“Installation of public comfort station, 
Lincoln Memorial, 1927”—not an ap- 
propriation for “public buildings” 
within act August 24, 1912, 37 Stat. 487, 
but an annual appropriation and not 
available for payment of obligations 
incurred after June 30, 1927. ._........-. 

Internal Revenue— 

“Collecting internal revenue’—appli- 
cable to storage charges on automo- 
biles seized by prohibition agents 
under section 3450, Revised Statutes, 
in enforcement of internal revenue 
laws, and sold under section 3460, 

* Revised Statutes 
“Collecting internal revenue, 1927”’— 

expert witnesses necessary to testify 

in a Federal court in behaif of United 

States in defense of a suit by a tax- 

payer for recovery of income taxes 

paid, may not be employed and paid 
from, in view of specific appropriation 
under ‘Miscellaneous expenses, 

United States courts,” for experts at 

rates of compensation to be author- 

ized by Attorney General 

Liberty Loan Building—appropriation 
for completion of construction of two 
additional stories is inapplicable to 
purchase and installation of window 
shades and awnings in said addition__. 

Prohibition, Bureau of— 

“Enforcement of narcotic and national 

prohibition acts "’— 

Inapplicable to purchase of rugs, 
furniture, etc., for office of an As- 
sistant Secretary of the Treasury, 
or any other office in the Treasury 
Department at seat of government. 
Proper appropriation is that for 
contingent expenses 

Inapplicable to storage charges on 
automobiles seized by prohibition 
agents under section 3450, Revised 
Statutes, in enforcement of internal 
revenue laws, and sold under sec- 
tion 3460, Revised Statutes. Pay- 
able from “Collecting internal 
a iciciavnniannies eiueenkinne 
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APPROPRIATIONS— Continued. 
Treasury Department—Continued, Page 


APPROPRIATIONS— Continued. 
War Department—Continued. 


Public Health Service—‘ Field investi- 
gations of public health, 1928”—ap- 
plicable to construction of cover of 
greenhouse type to proteet series of 
artificial channels by means of which 
research studies are conducted on rates 
of natural purification of polluted 


“Refunding moneys erroneously received 
and covered’—applicable to pay- 
ment to lienor, under final decree of 
court in forfeiture proceedings, of pro- 
ceeds of sale of automobile seized under 
section 3450, Revised Statutes, where 
proceeds deposited in Treasury 

**Refunding taxes illegally collected”— 
applicable to payment of claims for 
refunds based on judgments of court 
without compliance with terms of first 
proviso of act February 28, 1927, 44 
Stat. 1254, requiring delay of 60 days 
in payment of claims in excess of $75,000 
from date upon which report is made of 
claim to Congressional Joint Com- 
mittee on Internal Revenue Taxation_ 

Supervising Architect—inapplicable to 
purchase and installation of window 
shades and awnings in two additional 
stories being constructed to Liberty 
Loan Building 

Trust funds—civilian employees of War 

Department—suggestion by Secretary 

of Treasury to establish general trust 

fund appropriation designated “ Effects 
of deceased civilian employees, War De- 
partment,’”’ in which will be deposited 
funds and proceeds of sale of personal 
effects 

Veterans’ Bureau—“ Medical and hospital 
services"’—applicable to payment in ad- 
vance, of filing fees, witness fees, court 
costs, etc., in connection with appoint- 
ment or removal of guardians of Veterans’ 

Bureau beneficiaries and commitment of 

veterans to hospitals for the insane, in 

jurisdictions where State laws so provide, 
notwithstanding section 3648, Revised 

Statutes 

War Department— 

“Arms, uniforms, equipment, and so 
forth, for field service, National 
Guard”—applicable to repair of motor- 
propelled passenger-carrying vehicles 
issued to National Guard by War De- 
partment 


“Army transportation, Quartermaster 
Corps, 1925’’—applicable to reimburse- 
ment for personal property of officers 
and crew lost or damaged by fire on 
board Army transport during voyage 
covered by contract of employment, 
signed shipping articles, which became 
such contract, stipulating for reim- 
bursement for losses of personal effects 
in marine disasters 

‘Citizens’ military training camps, 
1927"—inapplicable to engraving 
Christmas greeting cards, in absence 
of showing of necessity for sending the 
cards or that expenditure aided in any 
material way in accomplishment of 
purpose for which appropriation made_ 

Claims for damages to and loss of pri- 
vate property”—inapplicable to reim- 
bursement for loss or injury of private 
property of civilian employee, sus- 
tained in course of and as an incident to 
employment -_-........-.- wit sai ibp dd wales! 

“Effects of deceased civilian employ- 

ees "’—suggestion by Secretary of Treas- 
ury to establish general trust fund 
appropriation designated “Effects of 
deceased civilian employees, War 
Department,” in which will be de- 
posited funds and proceeds of sale of 
personal effects belonging thereto, in 
cases in which no claim filed within 
reasonable time after employee's death, 
instead of in individual trust fund ac- 
counts as now carried on books of 
Treasury and of General Accounting 
Office, approved. Supplemental ac- 
count to be kept to reflect actual amount 
due each estate 

“ Organized reserves, 1927"—not applica- 
ble to purchase of subscriptions to 
periodicals or newspapers 

Reserve Officers’ Training Corps—use of 
public funds for organization and main- 
tenance of a mounted unit of Reserve 
Officers’ Training Corps at a university 
where none now exists, though pre- 
ceded by discontinuance of a mounted 
unit at another school, is contrary to 
proviso in War Department appropria- 
‘tion act, 44 Stat. 1135, prohibiting use of 
funds appropriated for organization or 
maintenance of additional mounted, 
motor transport or tank units in that 
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APPROVALS: 









Administrative— 
Civil Service Commission—Post Office 
Department is authorized to reinstate 

or transfer employees from some other 
branch of Postal Service, or Govern- 
ment service generally, with approval 

of Civil Service Commission, to posi- 
tions as clerks in first and second class 
post offices or carriers in City Delivery 
Service and pay them initially upon re- 
instatement or transfer in automatic 
salary grades above the minimum; 
when appointment of reinstated or 
transferred employee is to position of 
senior substitute clerk or substitute 
carrier, subsequent promotions through 
automatic salary grades must be in 
accordance with express terms of stat- 
ute, which would allow, for promotion 
purposes, no credit for service in any 
position other than substitute clerk or 
Damages to private property—automo- 
bile by Army ambulance due to failure 
of ambulance driver to observe traffic 
regulations with respect to signaling 
devices at street intersections; reim- 
bursement authorized of claim not in 
excess of $500 of cost of repairs approved 
by Secretary of War under appropria- 
tion provided by act April 15, 1926, 44 
Leaves of absence—contention that ad- 
ministrative approval of leave request 

as submitted and subsequent admin- 
istrative approval by competent official 

of voucher covering salary payment 
made right to money absolute, without 
merit where leave taken was in excess of 
accrued for calendar year__............. 
Publie funds, advances—Treasury De- 
partment—advances of public funds 
unauthorized by acts January 22, 1925, 

43 Stat. 771, and March 2, 1926, 44 Stat. 
143, for purpose of securing evidence of 
violations of national prohibition act 
unless have approval of both Commis- 
sioner of Internal Revenue and Secre- 
Gerper Tees os ase Sh sits el occ 
General Accounting Office—trust funds— 
civilian employees of War Department— 
suggestion by Secretary of Treasury to 
establish general trust fund appropriation 
designated ‘‘ Effects of deceased civilian 
employees, War Department,” in which 
will be deposited funds and proceeds of 
sale of personal efiects belonging thereto, 
in cases in which no claim filed within 
reasonable time after employee’s death, 
instead of in individual trust fund ac- 
counts as now carried on books of Treas- 
ury and of General Accounting Office, 
approved. Supplemental account to be 
kept to reflect actual amount due each 
CNRS 2. naticwcocnencosccasseunes eow 
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Page | ARBITRATORS: 


Appointment of a board of, not authorized 
in absence of statutory authority for 
creation of such board 

ARLINGTON MEMORIAL BRIDGE 

COMMISSION: 

Jurisdiction—contracts—absolute as to con- 
tracts in re construction of memorial 
ee nea cna trea 

ARMORY DRILL PAY: 

See Pay, drill. 

ARMY: 
See National Guard; Nurses; Pay; Reserve 
Officers’ Training Corps. 
ASSETS: 
See Decedents, estates of. 
ASSOCIATIONS: 

See Conventions, associations, conferences, 

and congresses, 
ATTORNEYS: 

United States—aiding or assisting in prose- 
cution of claims—claimant retained to 
present claims against Great Britain for 
violation of treaty rights and penalties 
imposed on fishing vessels of American 
citizens subsequently appointed United 
States attorney; claims of fishermen 
ceased to be claims against Great Britain 
and became claims against United States 
with payment by former of amount of 
awards into United States Treasury, and 
checks in payment of awards may not be 
sent in care of claimant 

AUTHORITY: 
See Delegation of authority; Departments 
and establishments, heads. 

AUTOMOBILES: 

See Traveling expenses; Vehicles. 
AVIATION DUTY: 

See Pay. 
BAGGAGE: 

See Transportation. 
BANKRUPTCY: 

Claims—Government not required to file 
proof of claim for taxes in bankruptcy 


Corporations— 
Set-off— 

Appointment of trustee in bankruptcy 
for corporation which is both debtor 
and creditor of the United States does 
not affect right then existing in the 
Government to set off amount due 
corporation against its indebtedness 
to the United States_................ 

Appointment of a receiver for a corpora- 
tion which is both debtor and creditor 
of United States does not affect right 
of set-off then existing to the Govern- 
ment to apply the amount of moneys 
due the corporation in partial liquida- 
tion of indebtedness due United 
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BANKS: Page | BONDS—Continued. 
Drafts—stop-payment orders—withdrawal Surety— 
of stop-payment orders against drafts Advance of public funds—in preparation 
drawn by postmaster whose office was of requisitions for advance of funds, ac- 


being investigated and who is subse- 
quently found guilty of embezzlement of 
large sums of public money, unauthorized 
where holder bank had notice of investi- 
gation and of probable shortage in ac- 


Loans. See Veterans’ Bureau, adjusted 


compensation. 

BIDDERS: 

See Advertising. 
BIDS: 

See Advertising. 
BINDING: 

See Printing and binding. 
BLANK BOOKS: 

See Printing and binding. 
BOARDS AND COMMISSIONS: 


Arbitrators—appointment of board of, not 
authorized in absence of statutory au- 


thority for creation of such board 
BOATS: 
See Vessels. 
BONDS: 
Bail— 


Estreatment—order vacated; refund of 
amount remitted by order of United 
States district court under authority 
of section 1020, Revised Statutes, unau- 
thorized from appropriation “ Refund- 
ing moneys erroneously received and 
covered (Justice)” where amount has 
been covered into Treasury as miscel- 


Refunds—order of estreatment vacated; 
refund of amount remitted by order of 
United States district court under 
authority of section 1020, Revised 
Statutes, unauthorized from appropria- 
tion “‘Refunding moneys erroneously 
received and covered (Justice)” where 
amount has been covered into Treasury 
as miscellaneous receipts 

Bids — informalities — waivers — authorized 

where in interests of United States, upon 

satisfactory explanation, in case of failure 
of lowest bidder to submit bid bond or 
certified check in required amount 

Indemnity—premiums paid to obtain du- 

plicates of lost, stolen, or destroyed Gov- 

ernment checks issued in payment for 
supplies are not expenses for which reim- 
bursement may be made from public 


Performance —informalities — waivers —au- 
thorized where in interests of United 
States, upon satisfactory explanation, in 
case of failure of lowest bidder to submit 
bid bond or certified check in required 


0 


counts current, deposit lists, etc., date 
of execution of bond by surety will be 
used when reference made thereto, and 
where bond specifies effective date 
other than that on which it would 
otherwise become effective, such effec- 
tive date may also be stated. Date of 
of execution by surety will also be used 
in settlement of disbursing officers’ 


Contractors—failure of lowest bidder to 
submit bid bond or certified check in 
required amount is irregularity which, 
upon satisfactory explanation, may be 
waived where in interests of United 


Disbursing officers and agents— 

Date for reference and identification— 
in preparation of requisitions for ad- 
vance of funds, accounts current, de- 
posit lists, etc., date of execution of 
bond by surety will be used when 
reference made thereto, and where 
bond specifies effective date other 
than that on which it would other- 
wise become effective, such effective 
date may also be stated. Date of 
execution by surety will also be used 
in settlement of disbursing officers’ 


Payments, illegal—where credit disal- 
jowed, claim of United States is pri- 
marily against disbursing officer and 
surety for moneys advanced to officer 
and not accounted for and except 
where protection of interests of United 
States, rather than protection of dis- 
bursing officer, requires direct action 
against payee, General Accounting 
Office will not attempt, by directing 
suit or otherwise, except by set-off, 
to effect collection from payee of 
amount illegally paid and standing as 
disallowance in disbursing officer’s 
accounts 

Legal and proper for Government, 
through administrative offices, first to 
apply all available assets in its posses- 
sion, including both unpaid salary and 
amount in retirement fund, belonging 
to defaulting officer or employee, toward 
liquidation of his indebtedness, before 
resorting to its remedy under his bond. 

Liability—salary, unpaid, of posial em- 
ployee, not forfeited by reason of of- 
fense directly connected with duties 
and involving violation of oath of 
office, for which employee is to be dis- 
missed, may be applied to liquidate 
indebtedness to United States before 
resort to remedy under his bond, in 
accordance with rules in 7 Comp. Gen. 


905, ..-eeveveeresceerscees peveue ve 
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BON DS— Continued. 
Surety—Continued. 


Postal employees—section 5, act March 


BOOKS, PERIODICALS, AND NEWS- 
PAPERS—Continued. 


Newspapers— 


2, 1895, 28 Stat. 807-808, requires re- 
newal every four years; payment of 
annual premiums on bonds of post- 
office inspectors and other employees 
in Postal Service not considered a re- 
newal within meaning of act 
Postmasters—on and after July 1, 1928, 
all postmasters and acting postmasters 
at direct and central accounting offices 
to submit under each bond separate 
stamp, postal, and money order ac- 
counts, and at district post offices, 
separate combined postal and money 
order accounts under each bond 
Renewals—section 5, act March 2, 1895, 

28 Stat. 807-808, requires renewal every 

four years; payment of annual pre- 

miums on bonds of post-office inspec- 
tors and other employees in postal 
service not considered a renewal within 
meaning of act 

Subrogation— 

Principle of subrogation not applicable 
to refunds of retirement deductions 
in favor of surety which made good 
indemnities paid by Government 
on account of rifling of mails by 
former postal employee; amount in 
retirement fund to be refunded to 
former employee, in absence of other 
claim of United States against him __ 

Retirement deductions—principle . of 
subrogation not applicable to re- 
funds in favor of surety which paid 
amcunt of shortages under employ- 
ee’s bond arising from embezzlement 
of sums intrusted to him by patients 
of Veterans’ Bureau. Decisions here- 
tofore holding principle applicable 
will not be followed hereafter 


Appropriation made by act April 15, 
1926, 44 Stat. 283, “Organized Reserves, 
1927,’’ for establishment, maintenance, 
and operation of divisional and regi- 
mental headquarters of units of organ- 
ized reserves, inapplicable to purchase 
of subscriptions to periodicals and news- 


Journal of Commerce and Commercial 
Bulletin—is a newspaper and appro- 
priation, Treasury Department, ‘Col- 
lecting the revenues from customs, 
1927,” is inapplicable to payment for 
subscriptions to, procured by collectors 
of customs and United States apprais- 
ers for use in gathering information 
necessary in connection with their 
work, in absence of specific statutory 
authority 


National Advisory Committee for Aero- 
nautics—United States Daily is a 
newspaper and payment for subscrip- 
tion is unauthorized in absence of 
specific authority for purchase of news- 


United States Daily—appropriation not 
available for newspapers may not be 
used to purchase Yearbook of United 
States Daily under an arrangement 
whereby a year’s subscription to the 
Daily would be given as a premium 
with such purchase. 


Periodicals—subscriptions—Federal Trade 


Commission—Secretary is not head of 
Government establishment within sec- 
tion 5, act March 4, 1915, 38 Stat. 1049, 
requiring certificate in writing by such 
an official before advance payment for 
subscriptions may be made. Certificate 


BONUS: must be made by chairman of com- 


see Gratuities. 


BOOKS, PERIODICALS, AND NEWS- 
PAPERS: 

Books, reference—appropriation not avail- 
able for newspapers May not be used to 
purchase Yearbook of United States 
Daily (a newspaper) under an arrange- 
ment whereby a year’s subscription to 
the Daily would be given as a premium 
with such purchase 

Electrotypes—“‘General expenses, Forest 
Service, 1927,” applicable to payment for, 
where for use separately and not in con- 
nection with newspaper or magazine 


Premiums—appropriation not available 
for newspapers may not be used to pur- 
chase Yearbook of United States Daily 
(a newspaper) under an arrangement 
whereby a year’s subscription to the 
Daily would be given as a premium 
with such purchase 


BRIDGES: 

Federal aid—Virginia—under Federal high- 
way aid statutes the distance covered by 
bridges of more than 20 feet clear span 
should not be included in length of road 
in determining maximum allowance for 
Government participation of $15,000 per 
mile for road construction, if, in addition, 
it is proposed to authorize such partici- 
pation in construction of the bridges up 
to maximum of 50 per cent of estimated 


407 


Matrices— General expenses, Forest Ser- 
vice, 1927,’’ applicable to payment for, 
where for use separately and not in con- 
nection with newspaper or magazine 
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BUILDINGS: 
See Leases; Public buildings. 
BURIAL EXPENSES: 
Army enlisted men—since Army appro- 


Page | CHECKS—Continued. Page 


Duplicates—premiums on indemnity bonds 
paid to obtain duplicates of lost, stolen, or 
destroyed checks issued in payment for 


priation “ Disposition of remains of offi- 
cers, soldiers, and civilian employees” 
for burial of officers and enlisted men is 
made expressly available in case of re- 
tired enlisted man who dies while on ac- 
tive duty, Veterans’ Bureau not author- 
ized to pay any part of such expenses un- 
der section 201 (1) of World War veter- 
ans’ act June 7, 1924, 43 Stat. 617, as 
amended by act July 2, 1926, 44 Stat. 


Draftees, discharged—payment; when 
authorized 

Marine Corps enlisted men, retired—vol- 
untarily, by residing in a foreign country, 
enlisted man places himself where it is 
impracticable or impossible for his repre- 
sentatives to secure prior authority to 
incur funeral expenses at Government 
expense; payment unauthorized 

Veterans’ Bureau beneficiaries— 

Claim for burial expenses of son not pre- 
sented by father, who paid same, does 
not survive to father’s estate and may 
not be paid to the mother as personal 
representative of father 

Draftees, discharged—payment; when 


See Military Academy. 

CANAL ZONE: 

See Panama Canal. 

CARDS: 

See Printing and binding. 

CARRIERS: 

See Transportation; Vessels. 

Harter Act—public property lost in transit— 
carrier not relieved under Harter Act, 
February 13, 1893, 27 Stat. 445, where ord- 
nance lost in collision of two barges and 
capsizing of one in storm, it not being 
established that carrier complied with 
requirements of law with respect to ves- 
sels being seaworthy and properly 


CHECKAGES: 

See Pay; Set-off. 

CHECKS: 

Delivery—attorneys—claimant retained to 
present claims against Great Britain for 
violation of treaty rights and penalties 
imposed on fishing vessels of American 
citizens subsequently appointed United 
States attorney; claims of fishermen 
ceased to be claims against Great Britain 
and became claims against United States 
with payment by former of amount of 


supplies are not expenses for which reim- 
bursement may be made from public 


Erroneously issued—stop-pay ment orders— 


claim of bona fide holder for value is for 
settlement by General Accounting Office 


Pension— 


Accrued— 

Issuance to insane pensioner not author- 
ized, and if issued but not delivered, 
due to his incompetency, proceeds 
do not become part of his estate, but 
are for disposition as accrued pension 
to widow and children under 16 years 
of age at date of pensioner’s death ___ 


Issued in favor of deceased pensioner’s 
widow who had died before issuance 
thereof; does not become an asset of 
the estate of the widow, but the 
amount thereof is for disposition 
under provisions of act of March 2, 
I, ne occa cocci mudapee 


Issued in favor of incompetent pen- 
sioner for whom guardian previously 
appointed, and canceled because 
payable to guardian only upon execu- 
tion of voucher; procedure where 
pensioner dies before new check 


Decedents, estates of—issuance to insane 
pensioner not authorized, and if issued 
but not delivered, due to his incom- 
petency, proceeds do not become part 
of his estate, but are for disposition as 
accrued pension to widow and children 
under 16 years of age at date of pen- 


Personal—dishonored—Veterans’ Bureau 
insurance—check for monthly premium 
mailed by insured during grace period, 
promptly presented by bureau to bank 
for payment, but dishonored by bank 
prior to death of insured for reason insuffi- 
cient funds to credit of insured to pay the 
several checks, including premium check 
presented the same day, does not con- 
stitate payment of premium under 
bureau regulations, even though there 
were sufficient funds to credit of insured 
in the bank on date of the check and date 
of presentation to pay the particular 
check covering the premium; and insured 
having died without making good the 
dishonored check, no payment of insur- 
ance is authorized 


Stop-payment orders—claim of bona fide 


holder for value of check erroneously 
issued is for settlement by General Ac- 


awards into United States Treasury, and CIVIL SERVICE: 
checks in payment of awards may not be See Appointments; Classification; Retire- 
sent in care of claimant.......... eonanintets 627 ment, 
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CLAIMS: 
Acceptance of payment—where claim sub- 


Page | CLAIMS—Continued. 
Res judicata—Army officers—where suit 


mitted to disbursing officer and voucher 
stated for amount less than that claimed, 
claimant not entitled to additional 
amount where it certifies voucher as cor- 
rect and just and accepts payment with- 
out protest 

Act April 10, 1928, 45 Stat. 413—reimburse- 
ment of insurance premiums and wages 
of watchmen maintained on old steamer 
during period of delay by Government in 
furnishing new steamer to which cabin 
from old steamer was to be removed. 
Reported to Congress with recommenda- 
tion for payment 

Aiding or assisting in prosecution—Amer- 
ican-British Claims Arbitration Tri- 
bunal—claimant retained to present 
claims against Great Britain for violation 
of treaty rights and penalties imposed on 
fishing vessels of American citizens sub- 
sequently ‘appointed United States 
attorney; claims of fishermen ceased to 
be claims against Great Britain and 
became claims against United States 
with payment by former of amount of 
awards into United States Treasury, and 
checks in payment of awards may not be 
sent in care of claimant 

Certification to Congress—property, pri- 
vate—waste—claims for damages result- 
ing from breach of an implied covenant 
not to commit waste on leased premises, 
may not be certified to Congress by 
General Accounting Office 

Current—if current account under General 
Regulations, No. 50, 5 Comp. Gen. 1058, 
involved, disbursing officer may properly 
make payment 

Equitable— 
General Accounting Office without juris- 

diction to settle where based solely on 
moral obligation to pay for benefits re- 


Reporting to Congress under act April 10, 
1928, 45 Stat. 413—reimbursement of in- 
sur@nce premiums and wages of watch- 
men maintained on old steamer during 
period of delay by Government in fur- 
nishing new steamer to which cabin 
from old steamer was to be removed. 
Recommended for payment 

Foreign—German, Austrian, Hungarian— 
establishment of special fund account 
under title “ Expenses of administration 
of settlement of war claims act of 1928’’ .- 

Payments—appropriations lapsed—claims 
submitted to disbursing officers and 
agents for payment under prior appro- 
priations after funds thereunder have 
been deposited in Treasury; when pay- 


brought in Court of Claims for difference 
in pay and allowances between grades of 
captain and colonel, and final judgment 
is against recovery, case is res yudicata and 
officer may not thereafter assert in Gen- 
eral Accounting Office claim based on 
same issue, the only difference being that 
in latter case claim is for longer period of 


Stale—properly for consideration by Gen- 


eral Accounting Office before payment 
made thereon 


Subrogation— 


Retirement deductions— 

Principle of subrogation not applicable 
to refunds of retirement deductions 
in favor of surety which made good 
indemnities paid by Government on 
account of rifling of mails by former 
postal employee; amount in retire- 
ment fund to be refunded to former 
employee, in absence of other claim of 
United States against him 


Surety which paid amount of shortages 
under employee's bond arising from 
embezzlement of sums entrusted to 
him by patients of Veterans’ Bureau 
not entitled, by subrogation, to re- 
tirement deductions made from emi- 
ployee’s salary. Decisions hereto- 
fore holding principle of subrogation 
applicable to retirement deductions 
will not be followed hereafter_....... 


World War—German, Austrian, Hun- 


garian—establishment of special fund 
account under title “‘ Expenses of admin- 
istration of settlement of war claims act 


CLASSIFICATION: 
Allocation—Post Office Department—sub- 


stitute employees—time spent by, solely 
in effecting delivery of special delivery 
mail for which paid regular fees may not 
be used in computing time for which said 
employees are entitled to credit when 
they receive regular appointments 


Average provision—Interior Department 


employees—paper transfer and retransfer 
of employee, under exception (3) to aver- 
age provision in annual appropriation 
acts, solely for purpose of permitting 
promotion of other employees in grade 
from which transfer made, which would 
have caused proper average to be ex- 
ceeded bad paper transfer not been made, 
is not authorized..............-...... ene 
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CLASSIFICATION—Continued. CLASSIFICATION—Continued. 
Field service— Page Reinstatements— 


Panama Canal—temporary employment 
of inspectors to assist regular inspectors 
making 48-hour continuous operation 
test at plant of manufacturer of dredge 
contracted for by canal, authorized 
where no other Government employees 
available. Employment being outside 
District of Columbia, would not contra- 
vene act August 5, 1882, 22 Stat. 255, nor 
would such temporary field positions 
require allocation by Personnel Classi- 
fication Board, but employment may 
be accomplished only by direct hire of 
individuals and not by contract with 
third party or agency to furnish such 
GI oda. ccistaie nenpboievisatsseues 

Prohibition agents—in absence of specific 
statutory authority, maximum com- 
pensation payable to any field em- 
Ployees for enforcement of national 
prohibition act is $7,500. 

Promotions— 

Efficiency ratings—War Department 
employees—award of particular effi- 
ciency rating effective as of beginning 
of fiscal year does not automatically 
promote employee but merely indicates 
ground or eligibility for promotion 

Post Office Department authorized to 
reinstate or transfer employees from 
some other branch of Postal Service, or 
Government service generally, with 
approval of Civil Service Commission, 
to positions as clerks in first and second 
class post offices or carriers in City 
Delivery Service and pay them initially 
upon reinstatement or transfer in auto- 
matic salary grades above the mini- 
mum; when appointment of reinstated 
or transferred employee is to position of 
senior substitute clerk or substitute 
carrier, subsequent promotions through 
automatic salary grades must be in 
accordance with express terms of stat- 
ute, which would allow, for promotion 
purposes, no credit for service in any 
position other than substitute clerk 


Same grade— 

Interior Department employees—paper 
transfer and retransfer of employee, 
under exception (3) to average pro- 
vision in annual appropriation acts, 
solely for purpose of permitting pro- 
motion of other employees in grade 
from which transfer made, which 
would have caused proper average to 
be exceeded had paper transfer not 
been made, not authorized.......... 

War Department employees—award of 
particular efficiency rating effective 
as of beginning of fiscal year does not 
automatically promote employee, but 
merely indicates ground or eligibility 


Postal Service— 

Department authorized to reinstate or 
transfer employees from some other 
branch of Postal Service, or Govern- 
ment service generally, with approval 
of Civil Service Commission, to posi- 
tions as clerks in first and second class 
post offices or carriers in city delivery 
service and pay them initially upon 
reinstatement or transfer in automatic 
salary grades above the minimum; 
when appointment of reinstated or 
transferred employee is to position 
of senior substitute clerk or substi- 
tute carrier, subsequent promotions 
through automaticsalary grades must 
be in accordance with express terms 
of statute, which would allow, for 
promotion purposes, no credit for 
service in any position other than 
substitute clerk or carrier 


Where there is a reinstatement or trans- 
fer ofa regular clerk in first and sec- 
ond class post offices or carrier in city 
delivery service to position of sub- 
stitute in same service, credit may be 
allowed for service as regular clerk or 
carrier in order later to restore rein- 
stated or transferred clerk or carrier to 
regular grade previously held 


Transfers— 


Postal Service— 

Department authorized to reinstate or 
transfer employees from some other 
branch of Postal Service, or Govern- 
ment service generally, with approval 
of Civil Service Commission, to posi- 
tions as clerks in first and second class 
post offices or carriers in city delivery 
service and pay them initially upon 
reinstatement or transfer in automatic 
Salary grades above the minimum; 
when appointment of reinstated or 
transferred employee is to position 
of senior substitute clerk or substi- 
tute carrier, subsequent promotions 
through automatic salary grades must 
be in accordance with express terms 
of statute, which would allow, for 
promotion purposes, no credit for ser- 
vice in any position other than sub- 
stitute clerk or carrier 


Where there is a transfer or reinstate- 
ment of a regular clerk in first and 
second class post offices or carrier in 
city delivery service to position of sub- 
stitute in same service, credit may 
be allowed for service as regular clerk 
or carrier in order later to restore trans- 
ferred or reinstated clerk or carrier to 
regular grade previously held 
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Same or different grades—Interior De- 
partment employees—paper transfer 
and retransfer of employee, under excep- 
tion (3) to average provision in annual 
appropriation acts, solely for purpose of 
permitting promotion of other em- 
ployees in grade from which transfer 
made, which would have caused proper 
average to be exceeded had paper trans- 
fer not been made, is not authorized _._ 

Welch Act— 

Administrative allocation— 

Field service— 

Children’s Bureau—as employees 
under, working outside District of 
Columbia, are field employees 
whose salary rates were never 
adjusted and were not authorized 
to be adjusted under act December 
6, 1924, 43 Stat. 704, 709, salary rates 
of positions held by them may not 
be adjusted under section 3, Act 
May 28, 1928, 45 Stat. 785 

Indian Service—salary rates for posi- 
tion of judge of Indian courts, 
which were authorized to be ad- 
justed under act December 6, 1924, 
43 Stat. 704, 707, and of positions 
of Indian police and housekeepers 
whose rates of compensation were 
actually adjusted under same act, 
43 Stat. 704, 705; administrative ad- 
justment under section 3 of Welch 

Naval Establishment—section 3, act 
May 28, 1928, 45 Stat. 785, author- 
izing adjustment of salary rates of 
field positions to correspond to rates 
for positions in departmental serv- 
ice, applicable to only such field 
positions under Naval Establish- 
ment as have heretofore been fixed, 
or authorized to be fixed, adminis- 
tratively under act December 6, 
1924, 43 Stat. 704 

In the absence of administrative action 

placing a position as of July 1, 1928, 

two grades higher than on June 30, 

1928, such position will automatically 

advance only one grade above its old 


It is only in those cases in which basic 
qualifications of a grade as described 
in original statute are not completely 
covered by basic qualifications as 
described in amendatory statute, 
under same or another higher grade, 
that duties of a position are for con- 
sideration by head of department or 
establishment in determining in 
which of two higher grades the posi- 
tion is to be placed as of July 1, 1928_. 


Administrative allocation—Contd. 


Provisions for adjustment of grades and 
salary rates authorized by act May 
28, 1928, 45 Stat. 776, amending classi- 
fication act of 1923, are applicable to 
positions in District of Columbia the 
rates of compensation of which have 
heretofore been specifically fixed by 
other law, only if such positions have 
been allocated under the original 
classification act of 1923............ eo 


Administrative increase—field service of 
Naval Establishment—Secretary of 
Navy is justified and authorized to in- 
crease salary rates of employees gener- 
ally in field services under Naval Es- 
tablishment in accordance with meth- 
ods prescribed under, and within limi- 
tations of, acts July 16, 1862, 12 Stat. 
587, and March 3, 1909, 35 Stat. 754, 
and any deficiency incurred will be for 
submission to Congress at its next 


Allocations in grades P-4 and CAF-l1— 
effect of act May 28, 1928, 45 Stat. 776, 
is to leave new grades P-4 and CAF-11, 
created by the amended statute, vacant 
temporarily, but said grades will be 
available for original allocation of new 
positions or reallocation of existing 
positions from other grades above and 
below by Personnel Classification 
Board upon recommendation by ad- 
ministrative office or upon appeal by 
employees as provided in original clas- 
SINE s rcccdeinsrpacescocengee 


Automatic increase— 

Adjustments in salary rates effective 
July 1, 1928, necessary to retain same 
relative position under the act, are to 
be based on grade and salary rate held 
June 30, 1928, before any change of 
grade is made resulting from a re- 
allocation effective after July 1, 1928. 


All employees whose positions are prop- 
erly allocated as of June 30, 1928, in 
grade CAF-12, in. accordance with 
basic qualifications as described in 
original classification act of 1923, 
automatically go to CAF-13, in ac- 
cordance with basic qualifications 
described in amended act May 28, 
1928, 45 Stat. 781, and may not be 
placed, by action of administrative 
office, in grade CAF-14, as described 
in amended statute 


Effect of average provision on....... 760, 820 
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Page | COMMERCE DEPARTMENT: 
Navigation, Bureau of 


Automatic increase—Continued. 

Field service—act does not automatic- 
ally increase rates of compensation of 
any field employees whether their 
salary rates have or have not been 
specifically fixed or limited by other 
law, but the adjustment of rates ‘‘to 
correspond, so far as may be practi- 
cable” tothe rates established by 
classification act of 1923, as amended 
by act May 28, 1928, for similar 
positions in District of Columbia, is 
for consideration of administrative 
office, without regard to salary limi- 
tations and restrictions fixed in the 
appropriation acts. 

Regulations of General Accounting 
Office governing computation 

Duties and grade changes—reports to 

Personnel Classification Board to be 

made by administrative offices after 

July 1, 1928, in same manner as required 

by original classification act prior to 


Navigation laws— 
Violations— 

Proceeds derived from sale of vessel 
ordered forfeited by United States 
court on basis of combined allega- 
tions of violations of customs laws, 
navigation laws, and national pro- 
hibition act, are not recoveries 
under customs laws within section 
619, act September 21, 1922, 42 Stat. 
988, providing for payment of re- 
wards to informers of violations of 
customs laws 

Recoveries for violation of sections 
4214, 4337, 4371, and 4377, Revised 
Statutes, are not subject to pro- 
visions of section 619 of tariff act, 
September 21, 1922, 42 Stat. 9as, 
not being funds collected under 
customs laws as contemplated by 
that section; proceeds derived from 
sale of vessels under such sections 
should be treated and deposited as 
commerce receipts 


Personnel Classification Board— COMPENSATION: 
Jurisdiction— See Appointments; Classification; Retire- 
No purpose or intent in act May 28, ment. 
1928, 45 Stat. 776, amending original For Joint-service pay act, see Pay. 
classification act of 1923, nor in Additional— 


construction thereof by General 
Accounting Office of June 2, 1928, 
to attempt to interfere with, or 
curtail, jurisdiction or duties vested 
in or imposed upon board under 


Placements or adjustments from one 
numbered grade to higher grade, 
required by act May 28, 1928, 45 
Stat. 776, on basis of allocations 
theretofore made and approved 
under original classification act, are 
final and may not be reviewed by 
board after July 1, 1928, on its own 
motion, but only upon request or 
recommendation of administrative 
office or upon appeal by employee. 

Reallocations—after July 1, 1928, ad- 
ministrative offices will have no power, 
without approval by Personnel Classi- 
fication Board, to change grade of any 
position at will, the reallocation of 
positions upward or downward there- 
after being for consideration in accord- 
ance with procedure prescribed in 
original classification act of 1923. 


Informers—employee of Prohibition Bu- 
reau under contract to furnish informa- 
tion of violations of prohibition law is 
not entitled to informer’s reward for 
reporting activities of rum-running sea- 
plane to customs officials, who subse- 
quently seized the plane 

Internal Revenue employees—payment 
while in travel status to wife of another 
internal Revenue employee not reim- 
bursable, such payment constituting 
additional compensation to other em- 


Traveling expenses—Public Health 
Service nurses—field personnel pay- 
able from appropriation for “Pay of 
personnel and maintenance of hos- 
pitals” having been classified pursuant 
to act December 6, 1924, 43 Stat. 704, 
it is not permissible to contract with 
such employees with view to increas- 
ing their compensation by payment of 
traveling expenses to their first duty 
station, such additional compensation 
being in contravention of section 2, act 
March 2, 1926, 44 Stat. 161.........._. 
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COMPENSATION—Continued. 
Additional—Continued. 


Wife working for husband—where hus- 
band and wife maintain common 
household from husband’s income, 
payment to wife for stenographic serv- 
ices engaged by and rendered to hus- 
band, a Government employee, is not 
authorized, notwithstanding wife owns 
real estate and other investments and 
has bank account in own name 

Allowances— 

In kind— 

Indian Service employees— 

Field employee in travel status and 
occupying Government quarters 
which had been regularly assigned 
to another, for which deduction 
had been made from salary of other 
employee, not relieved from deduc- 
tion of one-fourth of his per diem in 
lieu of subsistence allowance re- 
quired by regulations during time 
Government quarters occupied . -.. 

Lodgings; reduction of one-fourth of 
authorized per diem allowance pre- 


scribed by regulations should be; 


made in case of traveling officials or 
employees when furnished lodgings 
in Government quarters assigned 
to other Government officers or 
employees 

Quarters; determined value of, must 
be deducted from compensation of 
each employee so furnished, though 


occupying same jointly with 


another 

Wardens, penitentiaries—authority 
granted in section 3, act March 2, 
1926, 44 Stat. 161, for fiscal year 1927, 
and section 3, act January 26, 1927, 
44 Stat. 1052, for fiscal year 1928, to 
heads of departments and independ- 
ent establishments to continue to 
furnish field employees with various 
items of maintenance as part of com- 
pensation, does not permit open- 
market purchases by officers or em- 
ployees without regard to competi- 
tive bidding, but law contemplates 
only a lawful procedure and com- 
pliance with general provisions of 
law governing purchase of supplies for 

use of Government 
Postmasters, fourth class—rent, fuel, light, 
and equipment—under act May 24, 
1928, 45 Stat. 724, entitled to allowances 
in amount equal to 15 per cent of com- 
pensation actually allowable and pay- 
able for each quarter or quarters under 
all provisions of act June 4, 1926, 44 


Page | COMPENSATION—-Continued. 


Allowances—Continued. 

Traveling expenses—Public Health Serv- 
ice nurses—field personnel payable from 
appropriation ‘‘Pay of personnel and 
maintenance of hospitals” having been 
classified pursuant to act December 6, 
1924, 43 Stat. 704, it is not permissible to 
contract with such employees with 
view to increasing their compensation 
by payment of traveling expenses to 
their first duty station 

Computation—Customs Service emn- 
ployees—shortage of 4 or 8 cents in annual 
compensation caused by strictly follow- 
ing salary tables of July, 1926, authorized 

ne 8s 8 

Consular agents—basis of. 

Double— 

Disability compensation and other gra- 
tuities—Veterans’ Bureau beneficiary 
not entitled to disability compensa- 
tion unless and until he surrenders all 
claim to money allowance authorized 
by section 4756, Revised Statutes 


Jury duty—Government employees not 
entitled to compensation for time 
absent from regular duties unless en- 
titled to and granted leave therefor. - _- 

Foreign Service. See Foreign Service. 


Furlough without pay—War Department 
employees—furlough without pay for 
one year, due to reduced activities, and 
subsequent recalling to duty before expi- 
ration of furlough due to irregularities in 
its issuance, do not entitle to compen- 
sation from appropriated funds for per- 
sonal services for period during which no 
service was rendered 


Gratuitous service—collaborators or other 
employees in Department of Agriculture 
retained on rolls without compensation 
or at a nominal compensation of $1 per 
year so as to enable department to avail 
itself of their services when needed are 
not employees of civil service of United 
States and are not subject to obligations or 
entitled to benefits of retirement laws... 

Holidays. See Sundays and holidays. 

Leaves of absence— 

Annual— 

Jury duty—Government employees not 
entitled to compensation for time 
absent from regular duties unless en- 
titled to and granted leave therefor__ 


Rural carrier under suspension with- 
out pay, who is to be dismissed from 
the service for attempting to destroy 
mail matter, may not be granted 
leave with pay prior to dismissal 
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COM PENSATION—Continued. 
Longevity— 


Page | COMPENSATION—Continued. 
Nominal-—collaborators or other employees 


District of Columbia school teachers— 
Granted leave of absence for purpose of 
teaching in an accredited school in 
California under a mutual arrange- 
ment by which a California teacher 
teaches for same period in District of 
Columbia; entitled to credit for 
that year’s teaching in computing 
longevity increase of compensation. 


In service on July 1, 1924, and properly 
assigned on that date to class 3, group 
A; not entitled to any allowance as of 
said date because of longevity credits 
under section 6, act June 4, 1924, 43 
Stat. 372, if salary as fixed under sec- 
tion 4, subdivisions a, b, or c, as ap- 
plicable, exceeds basic salary plus 
authorized longevity allowance for 
number of years of previous credit- 
able service not exceeding five 


Military service may not be counted in 
lieu of teaching experience in deter- 
mining proper rate for compensation 
payable prior toJuly 1, 1924, provision 
in act June 4, 1924, 43 Stat. 373, per- 
mitting credit for military service, 
not being retroactive 


Night work— 
Postal Service employees— 

The 10 per cent extra pay for night 
work provided for in act May 24, 
1928, 45 Stat. 725, is to be applied 
to overtime work at night—that is, 
in excess of eight hours, on the basis 
of 306 days per anum—for all postal 
employees entitled to both overtime 
pay and extra pay for night work 
under act May 24, 1928_........- - 


Under act May 24, 1928, 45 Stat. 725, 
providing extra pay for night work at 
rate of 10 per cent of their hourly pay 
per hour, “hourly pay” of all postal 
employees affected, except railway 
mail clerks, to be computed on basis 
of 365 days per annum, under act 
March 4, 1911, 36 Stat. 1339, and 
“hourly pay” of railway mail clerks, 
on basis of 306 days per annum, under 
act February 28, 1925, 43 Stat. 1063... 


Railway mail clerks—under act May 24, 
1928, 45 Stat. 725, providing extra pay 
for night work at rate of 10 per cent of 
their hourly pay per hour, “hourly 
pay” of all postal employees affected, 
except railway mail clerks, to be com- 
puted on basis of 365 days per annum, 
under act March 4, 1911, 36 Stat. 1339, 
and “hourly pay” of railway mail 
clerks, on basis of 306 days per an- 
num, under act February 28, 1925, 43 
Stat. 1068........-. ee 
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in Department of Agriculture retained on 
rolls without compensation or at a nomi- 
nal compensation of $1 a year so as to 
enable department to avail itself of their 
services when needed are not employees 
of the civil service of United States and 
are not subject to the obligations or en- 
titled to the benefits of retirement laws_ - 


Overtime— 


Eight-hour law— 

Where contract contained provision 
prohibiting laborers or mechanics 
from working more than eight hours 
a day, except in case of extraordinary 
emergency, imposition of penalties 
by contracting officer, for violations 
thereof, necessitates withholding of 
proper amounts under provisions of 
act June 19, 1912, 37 Stat. 137; power 
of appeal from imposition of such 
penalties is vested by act in Arlington 
Memorial Bridge Commission, since 
contracts are made by it__....... Jind 

Where contract provided that under 
authority of Executive Order No. 
2254, March 22, 1917, contractor had 
right to employ labor in excess of 
eight hours per day, at specified in- 
creased rates per hour or such over- 
time work, the restoration of pro- 
hibitions of 8-hour law, after emer- 
gency which caused their suspension 
by the executive order had passed, 
did not obligate Government to pay 
any expenses incurred or damages 
sustained by contractor resulting 
therefrom____.__- dinette inseam oh s 

Postal Service employees— 

The 10 per cent pay for night work pro- 
vided for in act May 24, 1928, 45 Stat. 
725, is to be applied to overtime work 
at night—that is, in excess of eight 
hours, on the basis of 306 days per 
annum—for all postal employees en- 
titled to both overtime pay and 
extra pay for night work under act 
May 24, 

Within authority of department to fix 
minimum service requirement of less 
than eight hours for postal employees 
on Christmas Day and grant com- 
pensatory time of one day within next 
30 days if minimum requirement per- 
formed on Christmas Day, or give 
overtime pay for actual number of 
hours worked on Christmas Day, 
whether more or less than minimum 
service required 


Per diems— 


BailiffsS—custody over Sunday of petit 
juries, when court not actually in ses- 
sion and judge not present and presid- 
ing or present in chambers, does not 
entitle to payment 
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COMPENSATION—Continued. 


Per diems—Continued. 


Engineers of Agriculture Department re- 
tained on a per diem basis while actually 
employed are subject to provisions of 
retirement laws, and per diem com- 
pensation paid them when actually 
employed is subject to retirement de- 
ductions unless and until Executive 
action is taken 

Sundays—bailiffls—custody over Sunday 
of petit juries, when court not actually 
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COMPENSATION—Continued. 


Salaries—prohibition agents—under evxist- 
ing law informers or undercover agents 
ean not be paid, under contract or other- 
wise, in excess of $7,500 per annum for 
both salary and per diem expenses at 
headquarters 


Salary tables, Government—Customs Serv- 


ice employees—shortage of 4 or 8 cents in 
annual compensation caused by strictly 
following salary tables of July, 19%, 
authorized paid 
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Sundays. See Sundays and holidays. 
Suspension without pay— 
Rural carrier suspended without pay, 
who is to be dismissed from the service 


in session and judge not present and 
presiding or present in chambers, does 
not entitle to payment 

Preference to veterans—War Department 


field employees—provision made in sec- 
tion 4, act August 23, 1912, 37 Stat. 413, as 
amended, granting preference to veterans 
in event force under executive depart- 
ment reduced, is limited to District of 
Columbia 


Promotions—effective date—Foreign Serv- 
ice officer promoted by commission to 
higher class is entitled to increased com- 
pensation from date of formal acceptance 


for attempting to destroy mail matter, 
not entitled to compensation for serv- 
ices rendered during pay period in 
which serving when offense discov- 


688, 757 


Veterans’ Bureau employees—suspended 
from duty and pay pending investiga- 
tion of charges, which investigation 
culminates in forced resignations; right 
to compensation terminates as of date 


of suspension regardless of any provi- 
sion in order of suspension concerning 
pay during period of suspension 
Welch Act. See Classification. 
COMPENSATORY TIME: 
See Time. 
COMPROMISES: 


Offers—acce ptances—heads of departments 


of commission, entrance on duty, or tak- 
ing oath of office; if no change in duties 
involved, continuance on such duties 
considered constructive acceptance of 
commission entitling to increased com- 
pensation from date of commission when 
no later effective date fixed in commission 
or in authorized regulations 


Reduction— 


Naval station employees—reduction by 
competent authority from packer to 
box maker at naval supply depot and 
performance of services in lower rating 
and payment therefor preclude further 


War Department field employees—pro- 
vision in section 4, act August 23, 1912, 
37 Stat. 413, as amended, granting pref- 
erence to veterans in event force under 
executive department reduced, is lim- 
ited to District of Columbia 


Resignations— 

Forest Service per annum employee, 
whose resignation was accepted effec- 
tive December 26, 1927, and who worked 
December 24, 1927, is entitled to pay 
for December 25 and 26, a Sunday and 
a holiday 


Veterans’ Bureau employees suspended 
from duty and pay pending investiga- 
tion of charges, which investigation cul- 
minates in forced resignations; right to 
compensation terminates as of date of 
suspension regardless of any provision 
in order of suspension concerning pay 
during period of suspension 

Rural carrier dismissed for attempting to 
destroy third-class mail matter by throw- 
ing into stream, not entitled to compen- 
sation for any period subsequent to last 


pay period prior to date of dismissal... 688, 757 


or independent establishments without 
authority to compromise claims of Gov- 
ernment; should be transmitted, with 
recommendation as to action to be taken 
to General Accounting Office in accord- 
ance with section 236, Revised Statutes. - 


CONCESSIONS: 
Concessionaires— National 


Sesquicenten- 
nial Exhibition Commission—alleged tor- 
tious seizure by commissioner, at expira- 
tion of exposition, of metal slugs and 
stamped medals belonging to concession- 
aire does not render United States liable 
in damages in absence of specific legisla- 
tion, or express agreement authorized by 
law, providing therefor 


Ship’s service laundry at submarine base, 


New London, Conn., being operated by 
civilians under a lease, the machinery and 
equipment having been purchased from 
appropriated funds, constitutes a valu- 
able privilege which should be let to 
highest bidder. All receipts from such 
leasing are public funds for deposit to 
miscellaneous receipts 


CONSULAR SERVICE: 


See Foreign Service. 


CONTRACTORS: 


Subcontractors—delays due to changes in 
drawings made by subcontractor at sug- 
gestion of engineer; no extension of time 
authorized and liquidated damages prop- 
erly deductible 
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CONTRACTS: 


See Advertising; Forms; General Supply 
Committee; Personal Services; Public 
buildings. 


Administrative authority —under 
liquidated-damage provision in standard 
Government construction contract, there 
is no contractual or legal right in contract- 
ing or administrative officers to grant ex- 

_ tension of time for delays in completing 
work, their authority extending only and 
being limited to findings as to cause and 
extent of delays. Question whether 
extension of time authorized is, on facts 
found by contracting officer, or by admin- 
istrative authorities on appeal therefrom, 
one of law for determination by General 
Accounting Office or by courts 


Agriculture, Department of— 

Forest Service—telephones and equip- 
ment—standardization of, is a question 
of policy definitely negatived by section 
3709, Revised Statutes, and not open 
for administrative consideration unless 
there be an exception thereto created 
by statute; no purchase may be made 
for current needs of Government except 
after advertising. Credit allowed in 
particular instance 


Public Roads, Bureau of—highway con- 
struction—acceptance of other than 
lowest bid unauthorized, based on 
opinion of engineer officer that bidder 
lacked experience and ability, and on 
fact that amount of bid was consicder- 
ably lower than engineer’s estimate of 
cost of work 


Alaska Railroad—supplemental—where 
contract provided for construction of mo- 
tor rail car and delivery f. 0. b. contractor’s 
plant, and supplemental agreement was 
entered into whereby experienced em- 
ployee of contractor was to accompany 
car to destination and remain -sufficient 
time to supervise placing same in service 
and instruct as to its operation, no pro- 
vision havimg been made therefor in origi- 
nal contract, and such services have been 
rendered, payment of expenses incurred 
in accordance with supplemental agree- 
ment is authorized 


Architect of the Capitol—open-market pur- 
chases—where, under order of architect, 
purchase improperly made in open mar- 
ket, instead of through General Supply 
Committee, and charged to appropria- 
tion “‘ Repairs and improvements, court- 
house, District of Columbia, 1928,”’ credit 
allowed for excess payment in view of 
apparent confusion arising from different 
provisions of statutes as to architect’s 
authority. Said appropriation applicable 
only to purchases from General Supply 
contractors 


Page | CONTRACTS—Continued. 


Arlington Memorial Bridge Commission— 
8-hour law—where contract contained pro- 
vision prohibiting laborers or mechanics 
from working more than eight hours a 
day, except in case of extraordinary emer- 
gency, imposition of penalties by con- 
tracting officer, for violations thereof, 
necessitates withholding of proper 
amounts under provisions of act June 19, 
1912, 37 Stat. 1°7; power of appeal from im- 
position of such penalties is vested by act 
in the commission, since contracts are 
made by it 


Assignments—m ails, transportation of— 


under sections 3737 and 3963, Revised 
Statutes, as modified by act May 17, 1878, 
20 Stat. 62, assignment or subletting of 
contract for carrying mails, without con- 
sent of Postmaster General, prohibited 
and upon cancellation of contract because 
of such assignment or subletting con- 
tractor chargeable with any damage re- 
sulting to United States, and amounts 
earned prior to cancellation not forfeited 
under section 3950, Revised Statutes, but 
are to be retained to reimburse Govern- 
ment for any damages sustained; penalty 
for combinations to restrain bidding on 
mail contracts extends only to cancella- 
tion of contract and disqualification from 
obtaining future contracts for carrying the 
eee ec eee Sh ebdacseuetiueacc 


Bonus for saving time—where contract pro- 


vides for payment of bonus for every day 
saved in completion of work within stipu- 
lated period and certain items of work are 
eliminated, contractor not entitled to 
bonus for time which would have been 
consumed in doing eliminated work __-- 


Breach— 


Damages—after execution of contract of 
purchase and sale of 15 acres of Govern- 
ment land, removal of 10 truckloads of 
sod and clay and use elsewhere by direc- 
tion of Army authorities, under mis- 
taken belief that land belonged to 
United States, did not constitute total 
failure of consideration or authorize 
rescission of contract and release of pur- 
chaser from liability thereunder, but in- 
volved only minor breach, which could 
have been compensated in damages to 
injured party. Refund of initial pay- 
ment on land unauthorized ads 

Revocation—refund unauthorized to con- 
cessionaire of money paid by him to 
United States Commissioner of National 
Sesquicentennial Exposition for labor 
and material used in furnishing medals 
and engravings to be sold by conces- 
sionaire, where it appears former alleged 
agreement whereby United States was 
to furnish the labor and material with- 
out cost to concessionaire was revoked, 
as expressly provided for therein, for 
failure to abide by terms—sold products 
from Government presses at prices in 
excess of those stipulated 
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CONTRACTS—Continued. 
Breach—Continued. 
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CONTRACTS—Continued. 


Page Commerce Department— 


Page 


Substitution—where contract provides for 
delivery of certain qualities for a certain 
price, but other material not in accord- 
ance with specifications is delivered 
and Government uses same with noti- 
fication to contractor that it was not 
being accepted as in compliance with 
contract, a reasonable compensation, 
measured by market price, may be 
paid for such material, less any damages 
sustained by Government, measured 
by difference in price between that 
paid contractor for substituted material 
and price for which Government could 
have purchased material at time con- 
tract was entered into 

Cancellation—mails, transportation of— 

under sections 3737 and 3963, Revised 

Statutes, as modified by act May 17, 1878, 

20 Stat. 62, assignment or subletting of 

contract for carrying mails, without con- 

sent of Postmaster General, prohibited 
and upon cancellation of contract because 
of such assignment or subletting con- 
tractor chargeable with any damages re- 
sulting to United States, and amounts 
earned prior to cancellation not forfeited 
under section 3950, Revised Statutes, but 
are to be retained to reimburse Govern- 
ment for any damages sustained; penalty 
for combinations to restrain bidding on 
mail contracts extends only to cancella- 
tion of contract and disqualification from 
obtaining future contracts for carrying 


Delays due to changes in drawings made 
by subcontractor at suggestion of engi- 
neer; no extension of time authorized 
and liquidated damages properly de- 
ductible 

Increased costs—engine extension—under 
provision for equitable adjustment in 
case changes in drawings, specifications, 
or other conditions thereof result in in- 
crease or decrease in amount due, con- 
tractor is entitled to inereased cost re- 
sulting from orders of Government to 
stop work to permit checking up of cal- 
culations for engine foundations. De- 
termination by officer stipulated in con- 
tract of dispute between contracting 
officer and contractor as to amount of 
increased cost is conclusive on con- 
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Lighthouses, Bureau of—mistake in bid— 
where specifications provided that oil 
must be packed in special export cases 
and that ‘proposals may be withdrawn 
only on written request received by the 
officer holding them prior to time fixed 
for opening same,” bidder may not 
withdraw bid after bids opened but 
before award made, on ground of mis- 
take in figuring price on basis of com- 
mercia) instead of special export cases as 


Purchases by executive department or 
establishment for delivery at Washing- 
ton, and from there to be distributed to 
a field service of the department or 
establishment, are purchases for the 
use of an executive department or estab- 
lishment within act June 17, 1910, 36 
Stat. 531, and must be made from a 
contractor on the supply schedule in ab- 
sence of actual exigency preventing 
delivery in time for needs of the service. 


Standards, Bureau of—mistake in bid— 
furnace for safe testing—where com- 
parison of lowest bid with other bids 
submitted and with estimate of cost pre- 
pared by Government showed lowest 
bid to be considerably lower than esti- 
mate and highest bid received, thereby 
leading contracting officer to believe 
mistake had been made, it was proper 
to ask low bidder to verify bid, and such 
bidder alleging mistake, under facts and 
circumstances, withdrawal of bid as 
requested authorized and award may be 
made to next higher bidder. 


Consideration— 


Exchange of old equipment for new— 
adding machines—-where Government 
departments have on hand adding 
machines and similar labor-saving 
devices, same may be exchanged in 
accordance with section 5, act March 4, 
1915, 38 Stat. 1161, but bids thereon shall 
be requested in accordance with section 
3709, Revised Statutes and where cash 
bid exceeds exchange value, same must 
be accepted and proceeds covered into 
Treasury as miscellaneous receipts in 
compliance with section 3618, Revised 
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Mutual promises—stenographic reporting Actual—Continued. 


contract under which contractor prom- 
ises to do all reporting required by 
Federal Trade Commission free of cost 
and commission promises to give con- 
tractor exclusive right to do such report- 
ing and to sell copies of transcripts to 
private individuals constitutes mutual 
promises sufficient to support a binding 


Contracting officer’s authority—damages— 
torts—provision whereby Government 
made liable for damages in indefinite and 
unlimited amount on account of acts of its 
officers, agents, or employees is null and 
void, contracting officer having exceeded 
his authority in entering into such agree- 


Cost-plus—overhead expenses—where, un- 
der cost-plus contract, decisions of ac- 
counting officer of War Department (so 
designated in contract) with reference to 
inclusion of items in overhead expenses 
upon which profit was to be paid, were to 
prevail, there was no authority in any 
other officer of department to prorate, on 
different basis, such expenses after settle- 
ment on basis of accounting officer's 
findings, nor to question settlement as 
made, unless items were allowed that 
were clearly not authorized by contract_- 

Damages— 

Actual— 

After execution of contract of purchase 
and sale of 15 acres of Government 
land, removal of 10 truck loads of sod 
and clay and use elsewhere by direc- 
tion of Army authorities, under mis- 
taken belief that land belonged to 
United States, did net constitute total 
failure of consideration or authorize 
rescission of contract and release of 
purchaser from liability thereunder, 
but involved only minor breach 
which could have been compensated 
in damages toinjured party. Refund 
of initial payment on land unauthor- 


Alleged tortious seizure by commis- 
sioner of National Sesquicentennial 
Exposition, at expiration thereof, of 
metal slugs and stamped medals be- 
longing to concessionaire does not 
render United States liable in absence 
of specific legislation, or express agree- 
ment authorized by law, providing 
Ws osooce atau 
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Delays—where under contract without 
liquidated-damage provision, higher 
bid accepted merely to secure earlier 
delivery because of urgent need, but 
contractor failed to make delivery 
within agreed time an® not before 
time lowest bidder agreed to deliver, 
consideration for award to higher 
bidder failed, and measure of actual 
damages—no other damages being 
capable of definite ascertainment—is 
difference between lowest bid and 
amount forming consideration of 


Where contract provides for delivery of 
certain qualities for a certain price, but 
other material not in accordance with 
specifications is delivered and Gov- 
ernment uses same with notification 
to contractor that it was not being 
accepted as in compliance with con- 
tract, a reasonable compensation, 
measured by market price, may be 
paid for such material, less any 
damages sustained by Government, 
measured by difference in price 
between that paid contractor for sub- 
stituted material and price for which 
Government could have purchased 
material at time contract was entered 
sti cddineawectinwdauaned~teaeon 


Where desks were required to be prop- 
erly crated and delivered f. o. b. desti- 
nation in undamaged condition, con- 
tractor is not entitled to payment for 
glass tops to replace those broken in 
transit, replacement having been 
made when requested without any 
suggestion that United States was 
responsible, and payment of contract 
price accepted without protest 


Liquidated— 
Defaulting contractor—where neces- 


sary to terminate contract and relet 
uncompleted portion of work to an- 
other contractor, no liquidated dam- 
ages accrued to United States under 
provisions of contract after date of 
its termination 


Delays— 


Due to changes in drawings made by 
subcontractor at suggestion of engi- 
neer; no extension of time author- 
ized and liquidated damages prop- 
erly deductible 
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Extension of time granted contractor 
for delay occasioned by failure of 
subcontractor to furnish electric 
generator is in contravention of 
article 9, standard Government 
construction contract. Proper pro- 
cedure explained 

In absence of statutory authority, 
contract may not authorize engi- 
neer to waive liquidated damages 
where no actual damage certified as 
caused United States 

Underliquidated-damage provision in 
standard Government construction 
contract, there is no contractual or 
legal right in contracting or admin- 
istrative officers to grant extension 
of time for delays in completing 
work, their authority extending 
only and being limited to findings 
as to cause and extent of delays. 
Question whether extension of time 
authorized is, on facts found by 
contracting officer, or by adminis- 
trative authorities on appeal there- 
from, one of law for determination 
by General Accounting Office or 


Torts—provision whereby Government 
made liable for damages in indefinite 
and unlimited amount on account of 
acts of its officers, agents, or employees 
is null and void, contracting officer 
having exceeded his authority in enter- 
ing into such agreement 

Default—where contractor defaulted, neces- 
sitating termination of contract and re- 
letting of uncompleted portion of work to 
another contractor, no liquidated dam- 
ages accrued to United States under pro- 
visions of contract after date of its ter- 
mination 

Deliveries—default—where under contract 
without liquidated-damage provision, 
higher bid accepted merely to secure 
earlier delivery because of urgent need, 
but contractor failed to make delivefy 
within agreed time and not before time 
lowest bidder agreed to deliver, considera- 
tion for award to higher bidder failed, and 
measure of actual damages—no other 
damages being capable of definite ascer- 
tainment—is difference between lowest 
bid and amount forming consideration of 


Administrative determination of—in- 
creased costs—under provision for 
equitable adjustment in case changes 
in drawings, specifications, or other 
conditions thereof result in increase or 
decrease in amount due, contractor is 
entitled to increased cost resulting from 
orders of Government to stop work to 
permit checking up of calculations for 
engine foundations. Determination by 
officer stipulated in contract of dispute 
between contracting officer and con- 
tractor as to amount of increased cost 
is conclusive on contractor 


Arbitrators—appointment of board of, 
not authorized in absence of statutory 
authority for creation of such board--- 


Eight-hour law— 


Action of Arlington Memorial Bridge 
Commission in imposing penalties on 
contractor for violation of 8-hour law is 
not reviewable by General Accounting 


Where contract provided that under 
authority of Executive Order No. 2254, 
March 22, 1917, contractor had right to 
employ labor in excess of eight hours 
per day, at specified increased rates per 
hour for such overtime work, the restor- 
ation of prohibitions of 8-hour law, 
after emergency which caused their 
suspension by the Executive order had 
passed, did not obligate Government 
to pay any expenses incurred or dam- 
ages sustained by contractor resulting 
therefrom - 


Exchanges—old trucks for new—interests of 


United States require that in disposi- 
tion of used and unserviceable equipment 
the best price possible should be obtained, 
whether disposed of by advertisement, 
at public auction, or otherwise--.--.-.-- 


Federal Radio Commission—personal serv- 


ices—in absence of specific authority 
stenographic reporting of administrative 
hearings constituting part of regular 
work is not for procurement by contract 
but for performance by regular employees 
at rates of compensation specified in 
classification act March 4, 1923, 42 Stat. 
1488; if no regular employees qualified 
or available, services may be procured 
by temporary hire under civil service 
rules and regulations at rates fixed by clas- 
sification act 
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CONTRACTS—Continued. 
Federal Trade Commission — considera- 


tion—mutual promises—stenographic re- 
porting contract under which contractor 
promises to do all reporting required by 
commission free of cost and commission 
promises to give contractor exclusive right 
to do such reporting and to sell copies of 
transcripts to private individuals consti- 
tutes mutual promises sufficient to sup- 
port a binding contract................-- 


Fiscal year—advertising—continuance of 


contracts for fiscal year 1927 for drayage 
service for post offices during fiscal year 
1928, which contain provisions to effect 
that rates specified therein shall be effec- 
tive for fiscal year 1927 and thereafter until 
canceled on 30 days’ notice, is not in ac- 
cordance with requirements of section 
3709, Revised Statutes, which contem- 
plates yearly advertising for proposals for 
carrying out objects provided in annual 
appropriation acts when such objects are 
not to be performed by Government’s 
own instrumentalities 


Increased costs— 


Deliveries—where contract provided for 
construction of motor rail car and deliv- 
ery f. o. b. contractor’s plant, and sup- 
plemental agreement was entered into 
whereby experienced employee of con- 
tractor was to accompany car to desti- 
nation and remain sufficient time to 
supervise placing same in service and 
instruct as to its operation, no provision 
having been made therefor in original 
contract, and such services have been 
rendered, payment of expenses incurred 
in accordance with supplemental agree- 
ment is authorized 

Extra work— 

Extra payment unauthorized for instal- 
lation of fly screens shown on draw- 
ings but stated to have been inad- 
vertently omitted fiom specifications, 
article 2 of standard Government con- 
struction contract providing that 
anything shown on drawings and not 
mentioned in specifications ‘shall be 
of like effect as if shown or mentioned 
in batts” ..... -cins<psititipoeebeemeihe-- 

Veterans’ Hospital No. 104, San Fer- 
nando, Calif.—where one of uncom- 
pleted buildings is practically de- 
stroyed by explosion, without fault of 
Government, the Government is en- 
titled to have same reconstructed and 
completed in accordance with con- 
tract without additional expense to 


Where contract let for hauling and stor- 
ing coal at fixed price per ton, pay- 
ment of greater amount for doing 
work, on alleged ground that con- 
tractor was mistaken in assumption 
that coal could be stored in bin with- 
out difficulty, unauthorized.......... 
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Insurance— 

Claim for reimbursement of insurance 
premiums and wages of watchmen 
maintained on old steamer during 
period of delay by Government in 
furnishing new steamer to which 
cabin from old steamer was to be 
removed, reported to Congress under 
act April 10, 1928, 45 Stat. 413, with 
recommendation for payment _- 

Public buildings—inclusion in National 
Guard contract of stipulation to effect 
Government would insure buildings 
in process of construction and reim- 
burse contractor for cost of certain 
restoration made necessary by severe 
winds and storms, unauthorized ___- 


Overtime work—where contract provided 
that under authority of Executive order 
No. 2254, March 22, 1917, contractor had 
right to employ labor in excess of eight 
hours per day, at specified increased 
rates per hour for such overtime work, 
the restoration of prohibitions of 8-hour 
law, after emergency which caused their 
suspension by the Executive order had 
passed, did not obligate Government to 
pay any expenses incurred or damages 
sustained by contractor resulting there- 

Wages—claim for reimbursement of in- 
surance premiums and wages of watch- 
men maintained on old steamer during 
period of delay by Government in fur- 
nishing new steamer to which cabin 
from old steamer was to be removed, 
reported to Congress under act April 10, 
1928, 45 Stat. 413, with recommendation 
for payment 


Informal—personal services—appraisers— 


there being no authority in act July 9, 
1918, 40 Stat. 850, for appointment of ap- 
praisers to appraise surplus property 
authorized therein to be sold, payment of 
fees to appraisers whose services were ren- 
dered under informal agreement is not 
authorized from proceeds of sale of prop- 


Insurance—public buildings—inclusion in 


National Guard contract of stipulation to 
effect Government would insure build- 
ings in process of construction and reim- 
burse contractor for cost of certain restora- 
tion made necessary by severe winds and 
storms, unauthorized..................-- 


Interior Department— 


Education, Bureau of—damages, liqui- 
dated—delays—extension of time grant- 
ed contractor for delay occasiohed by 
failure of subcontractor to furnish elec- 
tric generator is in contravention of 
article 9, standard Government con- 
struction contract. Proper procedure 
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of United States require that in disposi- Furnace for safe testing—where com- 
tion of used and unserviceable equip- parison of lowest bid with other bids 
ment the best price possible should be submitted and with estimate of cost 
obtained, whether disposed of by adver- prepared by Government showed 
tisement, at public auction, or other- lowest bid to be considerably lower 
than estimate and highest bid re- 
ceived, thereby leading contracting 
delays—in absence of statutory author- officer to believe mistake had been 
ity, contract may not authorize engi- made, it was proper to ask low bidder 
neer to waive liquidated damages where to verify bid, and such bidder alleg- 
no actual damages certified as caused ing mistake, under facts and circum- 
United States, and where delay was stances, withdrawal of bid as re- 
due to changes in drawings made by quested authorized and award may 

subcontractor at suggestion of engineer, be made to next higher bidder 
ee af tims cers Kerosene oil—where specifications pro- 
Prop vided that oil must be packed in 
special export cases and that “‘pro- 
posals may be withdrawn only on 
written request received by the officer 
holding them prior to time fixed for 
opening same,’’ bidder may not with- 
draw bid after bids opened but before 
award made on ground of mistake in 
figuring price on basis of commercial 
instead of special export cases as 


Justice Department—mistake in bid—tele- 
phone brackets—where bid, accepted in 
good faith, was unambiguous on face and 
difference between amount thereof and 
other bids not sufficient to put contract- 
ing officer on notice that mistake made, 
contractor was not entitled to payment 
in addition to price stipulated in bid, on 
ground of alleged mistake, and disbursing 
officer who made excess payment is not 
protected against disallowance in his ac- Soap (powdered)—where bid accepted, 
counts by reason of opinion or instruction soap delivered, and contract price 
of head of department concerned, in paid, bidder not entitled to additional 
absence of statutory provision therefor... amount on ground of mistake in 

Materials—inferior grade—where contract quoting price on soap powder instead 
provides for delivery of certain qualities of powdered soap, mistake not being 
for s certain price, but other material not apparent on face of bid and difference 
in accordance with specifications is de- between its bid and other bids sub- 
livered and Government uses same with mitted not being sufficient to put 
notification to contractor that it is not contracting officer on notice as to 
being accepted as in compliance with possible mistake 
contract, a reasonable compensation, Telephone brackets — where bid, ac- 
measured by market price, may be paid cepted in good faith, was unambigu- 
for such material, less any damages sus- ous on face and difference between 
tained by Government, measured by amount thereof and other bids not 
difference in price between that paid con- sufficient to put contracting officer 
tractor for substituted material and price on notice that mistake made, con- 
for which Government could have pur- tractor was not entitled to payment 
chased material at time contract was in addition to price stipulated in bid, 

on ground of alleged mistake, and 

disbursing officer who made excess 

payment is not protected against dis- 

Eggs—withdrawal of bid unauthorized allowance in his accounts by reason of 

after bids opened, except for mistakes opinion or instruction of head of de- 

80 apparent asto impute knowledge partment concerned, in absence of 
thereof to contracting officer 5 statutory provision therefor 
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National Advisory Committee for Aero- 


CONTRACTS—Continued. 
Navy Department—Continued. 


Page 


nautics—changes—increased costs—under 
provisions for equitable adjustment in 
case changes in drawings, specifications, 
or other conditions thereof result in in- 
crease or decrease in amount due, contrac- 
tor is entitled to increased cost resulting 
from orders of Government to stop work 
to permit checking up of calculations for 
engine foundations. Determination by 
officer stipulated in contract of dispute 
between contracting officer and contractor 
as to amount of increased cost is conclu- 
sive on contractor 


National Sesquicentennial Exhibition 
Commission— 

Breach—concessionaires—refund unau- 
thorized to concessionaire of money paid 
by him to United States commissioner 
of exposition for labor and material used 
in furnishing medals and engravings 
to be sold by concessionaire, where 
it appears former alleged agreement 
whereby United States was to furnish 
the labor and material without cost to 
concessionaire was revoked, as expressly 
provided for therein, for failure to abide 
by terms—sold products from Govern- 
ment presses at prices in excess of those 
stipulated 


Damages, actual—alleged tortious seizure 
by commissioner, at expiration of expo- 
sition, of metal slugs and stamped med- 
als belonging to concessionaire does not 
render United States liable in absence 
of specific legislation or express agree- 
ment authorized by law, providing 
therefor 


Navy Department— 

Bids, acceptance of, other than lowest— 
railroad ties—where, under contract 
without Hquidated-damage provision, 
higher bid accepted merely to secure 
earlier delivery because of urgent need, 
but contractor failed to make delivery 
within agreed time and not before time 
lowest bidder agreed to deliver, con- 
sideration for award to higher bidder 
failed, and measure of actual damages— 
no other damages being tapable of defi- 
nite ascertainment—is difference be- 
tween lowest bid and amount forming 
consideration of contract 


Bids required—fact that spare parts relate 
to particular make of machinery does 
not alone permit purchase from manu- 
facturer without advertising. Failure 
to advertise must be supported by facts 
showing how ascertained that none 
other than maker of machinery could 
furnish spare parts..............- 


Damages, actual—where, under contract 
without liquidated-damage provision, 
higher bid accepted merely to secure 
earlier delivery because of urgent need, 
but contractor failed to make delivery 
within agreed time and not before time 
lowest bidder agreed to deliver, con- 
sideration for award to higher bidder 
failed, and measure of actual damages— 
no other damages being capable of defi- 
nite ascertainment—is difference be- 
tween lowest bid and amount forming 
consideration of contract.. _________- : 

Overtime work—where contract provided 
that under authority of Executive order 
No. 2254, March 22, 1917, contractor 
had right to employ labor in excess of 
eight hours per day, at specified in- 
creased rates per hour for such overtime 
work, the restoration of prohibitions of 
8-hour law, after emergency which 
caused their suspension by the Exec- 
utive order had passed, did not obligate 
Government to pay any expenses in- 
curred or damages sustained by con- 
tractor resulting therefrom 

Price— 

Gasoline— 

Where pufchased under contract at 
specified price per gallon without 
mention of State tax, and payment 
made at such price, no additional 
amount due dealer on account of 
State tax it was required to pay; and 
if Government so uses gasoline as to 
become entitled under State law to 
payment by State of portion of 
amount collected as dealer’s tax, no 
authority for payment of such 
amount to dealer, particularly 
where contract does not provide 
that such payments received by 
United States would be for benefit 


to contract that price per gallon 
stipulated therein did not include 
tax, and that in addition to stipu- 
lated price contractor would be 
paid or reimbursed amount of all 
taxes it might be required to pay 
on the gasoline, payment of such 
tax in accordance with understand- 
ing is authorized................... 
Specifications—designation of planetary 
transmission unauthorized where truck 
intended for ordinary light hauling, but 
payment allowed in particular instance, 
it being understood that price was low- 
est that could have been obtained under 
any specifications 


Notices--contractor on notice there is no 


provision in public laws authorizing pay- 
ment of insurance on buildings in process 
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Open-market purchases—penitentiaries— 


authority granted in section 3, act March 
2, 1926, 44 Stat. 161, for fiscal year 1927, 
and section 3, act January 26, 1927, 44 
Stat. 1052, for fiscal year 1928, to heads of 
departments and independent establish- 
ments to continue to furnish field em- 
ployees with various items of maintenance 
as part of compensation, does not permit 
open-market purchases by officers or 
employees without regard to competitive 
bidding, but law contemplates only a 
lawful procedure and compliance with 
general provisions of law governing pur- 
chase of supplies for use of Government. - 


Panama Canal—advertising—with refer- 


ence to purchases hereafter made, decision 
in 1 Comp. Gen. 689 will not be regarded 
as authorizing any exception or exemption 
whatsoever from the requirements of 
section 3709, Revised Status_..._..._.-- 


Penalties—S-hour law—where contract con- 


tained provision prohibiting laborers or 
mechanics from working more than eight 
hours a day, except in case of extraordi- 
nary emergency, imposition of penalties 
by contracting officer, for violations there- 
of, necessitates withholding of proper 
amounts under provisions of act June 19, 
1912, 37 Stat. 137; power of appeal from 
imposition of such penalties is vested by 
act in Arlington Memorial Bridge Com- 
mission, since contracts are made by it_-. 


Penitentiaries—open-market purchases— 


authority granted in section 3, act March 
2, 1926, 44 Stat. 161, for fiscal year 1927, 
and section 3, act January 26, 1927, 44 
Stat. 1052, for fiscal year 1928, to heads of 
departments and independent establish- 
ments to continue to furnish field em- 
ployees with various items of mainte- 
nance as part of compensation, does not 
permit open-market purchases by officers 
or employees without regard to competi- 
tive bidding, but law contemplates only 
a lawful procedure and compliance with 
general provisions of law governing pur- 
chase of supplies for use of Government - 


Performance— 


Breach—after execution of contract of 
purchase and sale of 15 acres of Govern- 
ment land, removal of 10 truckloads of 
sod and clay and use elsewhere by 
direction of Army authorities, under 
mistaken belief that land belonged to 
United States, did not constitute total 
failure of consideration or authorize 
rescission of contract and release of 
purchaser from liability thereunder, but 
involved only minor breach which 
could have been compensated in dam- 
ages to injured party. Refund of in- 
itial payment on land unauthorized... 


Prevented—where contractor under ac- 
cepted bid sent truck with driver, 
packer, and helper distance of 15 miles 
to pack, crate, and haul effects of Navy 
officer to railroad station, and on arrival 
it was found that work had been per- 
formed by some unauthorized person, 
reimbursement of actual expenses in- 
curred in endeavor to carry out con- 
tract authorized .-....................- 

Time saving—bonus authorized for every 
day saved in completion of work within 
stipulated period; where certain items 
of work were eliminated, contractor not 
entitled to bonus for time which would 
have been consumed in doing elim- 
NE ot cncommctenainen 


Personal services. See Personal services. 
Post Office Department— 


Damages, actual—where desks were re- 
quired to be properly crated and de- 
livered f. o. b. destination in undamaged 
condition, contractor is not entitled to 
payment for glass tops to replace those 
broken in transit, replacement having 
been made when requested without 
any suggestion that United States was 
responsible, and payment of contract 
price accepted without protest __ - 

Drayage—continuance of contracts for 
fiscal year 1927 for drayage services for 
post offices during fiscal year 1928, 
which contain provisions to effect that 
rates specified therein shall be effective 
for fiscal year 1927 and thereafter until 
canceled on 30 days’ notice, is not in 
accordance with requirements of sec- 
tion 3709, Revised Statutes, which con- 
templates yearly advertising for pro- 
posals for carrying out objects provided 
in annual appropriation acts when such 
objects are not to be performed ty 
Government’s own instrumentalities 

Exchange of old for new material—adding 
machines—where Government depart- 
ments have on hand adding machines 
and similar labor-saving devices, same 
may be exchanged in accordance with 
section 5, act March 4, 1915, 38 Stat. 
1161, but bids thereon shall be requested 
in accordance with section 3709, Revised 
Statutes, and where cash bid exceeds 
exchange value, same must be accepted 
and proceeds covered into Treasury as 
miscellaneous receipts in compliance 
with section 3618, Revised Statutes... 

Increased costs—extra work—where con- 
tract let for hauling and storing coal at 
fixed price per ton payment of greater 
amount for doing work, on alleged 
ground that contractor was mistaken 
in assumption that coal could be stored 
in bin without difficulty, unauthorized. 
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tween parties to contract that price per 
gallon stipulated therein did not include 
tax, and that in addition to stipulated 
price contractor would be paid or reim- 
bursed amount of all taxes it might be 
required to pay on the gasoline, payment 
of such tax in accordance with under- 
standing is authorized 
Profits—amortization of machinery, ete.— 
unauthorized in absence of specific pro- 
vision therefor 
Public buildings. See Public buildings. 
Rescission—breach—after execution of con- 
tract of purchase and sale of 15 acres of 
Government land, removal of 10 truck- 
loads of sod and clay and use elsewhere by 
direction of Army authorities, under 
mistaken belief that land belonged to 
United States, did not constitute total 
failure of consideration or authorize re- 
scission of contract and release of pur- 
chaser from liability thereunder, but in- 
volved only minor breach which could 
have been compensated in damages to 
injured party. Refund of initial pay- 
ment on land unauthorized 
Smithsonian Institution—personal serv- 
ices—engineers—hire by contract of engi- 
neers to render opinion as to what, if 
anything, should be done to preserve or 
protect a Government building is not 
authorized under an appropriation for 
personal services in the District of Co- 
lumbia. If no employees of the institu- 
tion are qualified and none can be bor- 
rowed from other departments or estab- 
lishments, they may be obtained only by 
hire under civil-service rules and regula- 
tions and at rates prescribed by classifi- 
cation act 

Specifications— 

Conflict with standard Government con- 
struction contract—Executive order 
promulgating standard contract for use 
throughout Government service spe- 
fically prohibits any departure there- 
from except with prior approval of 
Director of Bureau of Budget obtained 
through Interdepartmental Board of 
Contracts and Adjustments 

Designation of planetary transmission 
unauthorized where truck intended for 
ordinary light hauling, but payment 
allowed in particular instance, it being 
understood that price was lowest that 
could have been obtained under any 
specifications..........-.- eneeengar asec 


Omissions—extra payment unauthorized 
for installation of fly screens shown on 
drawings but stated to have been in- 
advertently omitted from specifications, 
article 2 of standard Government con- 
struction contract providing that any- 
thing shown on drawings and not men- 
tioned in specifications ‘‘shall be of like 
effect as if shown or mentioned in 


Trucks, armored—acceptance of other 
than lowest bid unauthorized where 
lowest priced truck conforms to essen- 
tial requirements and will satisfac- 
torily meet needs of service; ‘stock 
model”’ not controlling element as to 
acceptance or rejection of bid 


Subject matter— 


Adding machines—where Government 
departments have on hand adding ma- 
chines and similar labor-saving devices, 
same may be exchanged in accordance 
with section 5, act March 4, 1915, 38 
Stat. 1161, but bids thereon shall be 
requested in accordance with section 
3709, Revised Statutes, and where cash 
bid exceeds exchange value same must 
be accepted and proceeds covered into 
Treasury as miscellaneous receipts in 
compliance with section 3618, Revised 


Airplanes—where, under cost-plus con- 
tract, decisions of accounting officer of 
War Department (so designated in con- 
tract) with reference to inclusion of 
items in overhead expenses upon which 
profit was to be paid, were to prevail, 
there is no authority in any other officer 
of department to prorate, on different 
basis, such expenses after settlement on 
basis of accounting officer’s findings, 
nor to question settlement as made, 
unless items were allowed that were 
clearly not authorized by contract 

Arlington Memorial Bridge—where con- 
tract contained provision prohibiting 
laborers or mechanics from working 
more than eight hours a day, except in 
case of extraordinary emergency, impo- 
sition of penalties by contracting officer, 
for violations thereof, necessitates with- 
holding of proper amounts under pro- 
visions of act June 19, 1912, 37 Stat. 137; 
power of appeal from imposition of such 
penalties is vested by act in Arlington 
Memorial Bridge Commission, since 
contracts are made by # 
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Awnings—purchese and installation in 
two additional stories being constructed 
to Liberty Loan Building may not be 
charged to appropriation for completion 
of construction of such addition, nor to 
any appropriation under administra- 
tive control of Supervising Architect __- 

Books, blank—procurement from Gov- 
ernment Printing Office 

Brackets for telephones—where bid, ac- 
cepted in good faith, was unambiguous 
on face and difference between amount 
thereof and other bids not sufficient to 
put contracting officer on notice that 
mistake made, contractor was not en- 
titled to payment in addition to price 
stipulated in bid, on ground of alleged 
mistake, and disbursing officer who 
made excess payment is not protected 
against disallowance in his accounts by 
reason of opinion or instruction of head 
of department concerned, in absence of 
statutory provision therefor 

Breakwater—under  liquidated-damage 
provision in standard Government con- 
struction contract, there is no con- 
tractual or legal right in contracting 
or administrative officers to grant ex- 
tension of time for delays in com- 
pleting work, their authority extend- 
ing only and being limited to findings 
as to cause and extent of delays. Ques- 
tion whether extension of time author- 
ized is, on facts found by contracting 
officer, or by administrative authorities 
on appeal therefrom, one of law for de- 
termination by General Accounting 
Office or by courts 

Bronzing liquid—acceptance of other than 
lowest bid based merely on personal 
opinion as to quality, unsupported by 
facts, unauthorized where proposals 
did not specify quality required nor 
state that question of quality would be 
a determining factor in acceptance or 
rejection of bids 

Brushes (waxing) and wax—where, under 
order of Architect of the Capitol, pur- 
chase improperly made in open market, 
instead of through General Supply 
Committee, and charged to appropria- 
tion “Repairs and improvements, 
courthouse, District of Columbia, 
1928,” credit allowed for excess pay- 
ment in view of apparent confusion 
arising from different provisions of 
statutes as to Architect’s authority in 
this connection. Said appropriation 
applicable only to purchases from Gen- 
eral Supply contractors........ adibudieoe 


474 


185, 411, 492, 712 


512 


Buildings, construction of—inclusion in 
National Guard contract of stipulation 
to effect Government would insure 
buildings in process of construction and 
reimburse contractor for cost of certain 
restoration made necessary by severe 
winds and storms, unauthorized 

Cards, Christmas greeting—engraving 
not chargeable to appropriation “‘Citi- 
zens’ military training camps, 1927,” in 


absence of showing of necessity for send-. 


ing cards or that expenditure aided in 
any material way in accomplishment of 
purpose for which appropriation made. 
A personal expense. ............- cane 


Cards, tabulating—procurement from 
Government Printing Office or else- 


Coal—where contract let for hauling and 
storing coal at fixed price per ton, pay- 
ment of greater amount for doing work, 
on alleged ground that contractor was 
mistaken in assumption that coal could 
be stored in bin without difficulty, un- 
authorized 


Customhouse, New York City—where 
funds apportioned under section 3679, 
Revised Statutes, as amended by act 
February 27, 1906, 34 Stat. 49, for a 
given period, are insufficient for making 
repairs to a public building, all bids 
submitted during such period of insuffi- 
ciency should be rejected and the work 
readvertised, or there should be a reap- 
portionment of the appropriation 


Desk tops (glass)—where desks were re- 
quired to be properly crated and deliv- 
ered f. o. b. destination in undamaged 
condition, contractor is not entitled to 
payment for glass tops to replace those 
broken in transit, the replacement hav- 
ing been made when requested without 
any suggestion that United States was 
responsible, and payment of contract 
price accepted without protest ____..__. 

Drayage—continuance of contracts for 
fiseal year 1927 for drayage services for 
post offices during fiscal year 1928, which 
contain provisions to effect that rates 
specified therein shall be effective for 
fiscal year 1927 and thereafter until can- 
celed on 30 days’ notice, is not in accord- 
ance with requirements of section 3709, 
Revised Statutes, which contemplates 
yearly advertising for proposals for car- 
rying out objects provided in annual 
appropriation acts when such objects 
are not to be performed by Govern- 
ment’s owr “strumentalities__........ 
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Dredges—where contract provided for 
payment of bonus for every day saved 
in completion of repair work within 
stipulated period and certain items of 
work were eliminated, contractor not 
entitled to bonus for time which would 
have been consumed in doing elimi- 


Eggs—withdrawal of bid unauthorized 
after bids opened, except fot mistakes 
so apparent as to impute knowledge 
thereof to contracting officer 

Electric energy—Waco Quarry, Russell- 
ville, Ala.—provision whereby Govern- 
ment made liable for damages in indefi- 
nite and unlimited amount on account 
of acts of its officers, agents, or employ- 
ees is null and void, contracting officer 
having exceeded his authority in enter- 
ing into such agreement 

Engine extension—under provision for 
equitable adjustment in case changes 
in drawings, specifications, or other con- 
ditions thereof result in increase or de- 
crease in amount due, contractor is 
entitled to increased cost resulting from 
orders of Government to stop work to 
permit checking up of calculations for 
enginefoundations. Determination by 
officer stipulated in contract of dispute 
between contracting officer and con- 
tractor as to amount of increased cost is 
conclusive on contractor 

Engravings—National Sesquicentennial 
Exposition—refund unauthorized to 
concessionaire of money paid by him to 
United States commissioner of exposi- 
tion for labor and material used in fur- 
nishing medals and engravings to be 
sold by concessionaire, where it appears 
former alleged agreement whereby 
United States was to furnish the labor 
and material without cost to conces- 
sionaire was revoked, as expressly pro- 
vided for therein, for failure to abide by 
terms—sold products from Govern- 
ment presses at prices in excess of those 


Envelopes—purchase by National Home 
for Disabled Volunteer Soldiers through 
Post Office Department mandatory 
under act January 12, 1895, 28 Stat. 624, 
as amended 

Fans, electrice—purchases by executive de- 
partment or establishment for delivery 
at Washington, and from there to be 
distributed to a field service of the 
department or establishment, are pur- 
chases for the use of an executive depart- 
ment or establishment within act June 
17, 1910, 36 Stat. 531, and must be made 
from a contractor on the general supply 
schedule in absence of actual exigency 
preventing delivery in time for needs of 
GGIITIED. cnn ccccisastsnchoncion 


Furnace for safe testing—where com- 
parison of lowest bid with other bids 
submitted and with estimate of cost 
prepared by Government showed 
lowest bid to be considerably lower 
than estimate and highest bid received, 
thereby leading contracting officer to 
believe mistake had been made, it was 
proper to ask low bidder to verify bid, 
and such bidder alleging mistake, under 
facts and circumstances, withdrawal of 
bid as requested authorized and award 
may be made to next higher bidder ___. 


Furniture, rugs, ete.—purchase from ap- 
propriation “Enforcement of narcotic 
and national prohibition acts’’ for office 
of an Assistant Secretary of the Treas- 
ury, or any other office in Treasury 
Department at seat of government, un- 
authorized, Should be made from ap- 
propri@tion for contingent expenses of 
department 


Gasoline—State tax on purchases of.. 349, 621 


Highway construction—acceptance of 
other than lowest bid unauthorized, 
based on opinion of engineer officer that 
bidder lacked experience and ability 
and on fact that amount of bid was 
considerably lower than engineer’s esti- 
mate of cost of work 


Hospital construction for Veterans’ Bu- 
reau—where one of uncompleted build- 
ings is practically destroyed by ex- 
plosion, without fault of Government, 
the Government is entitled to have 
same reconstructed and completed in 
accordance with contract without 
additional expense to it 

Household effects—where contractor 
under accepted bid sent truck with 
driver, packer, and helper distance of 
15 miles to pack, crate, and haul effects 
of Navy officer to railroad station, and 
on arrival it was found that work had 
been performed by some unauthorized 
person, reimbursement of actual ex- 
penses incurred in endeavor to carry 
out contract authorized 

Hydroelectric power plant, Metlakatla, 
Alaska—extension of time granted con- 
tractor for delay occasioned by failure 
of subcontractor to furnish electric gen- 
erator is in contravention of article 9, 
standard Government construction 
contract. Proper procedure explained _ 


Insurance—claim for reimbursement of 
insurance premiums and wages of 
watchmen maintained on old steamer 
during period of delay by Government 
in furnishing new steamer to which 
cabin from old steamer was to be re- 
moved, reported to Congress under act 
April 10, 1928, 45 Stat. 413, with recom- 
mendation for payment. 
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Kerosene oil—where specifications pro- 
vided that oil must be packed in special 
export cases and that “‘ proposals may 
be withdrawn only on written request 
received by the officer holding them 
prior to time fixed for opening same,” 
bidder may not withdraw bid after bids 
opened but before award made, on 
ground of mistake in figuring price on 
basis of commercial instead of special 
export cases as specified_.............. 


Land—after execution of contract of pur- 
chase and sale of 15 acres of Govern- 
ment land, removal of 10 truck loads of 
sod and clay and use elsewhere by direc- 
tion of Army authorities, under mis- 
taken belief that land belonged to 
United States, did not constitute total 
failure of consideration or authorize 
rescission of contract and release Of pur- 
chaser from liability thereunder, but 
involved only minor breach which 
could have been compensated in dam- 
ages toinjured party. Refund of initial 
payment on land unauthorized _.__.._- 


Lumber—where contract provides for de- 
livery of certain qualities for a certain 
price, but other material not in accord- 
ance with specifications is delivered and 
Government uses same with notifica- 
tion to contractor that it was not being 
accepted asin compliance withcontract, 
a reasonable compensation, measured 
by market price, may be paid for such 
material, less any damages sustained 
by Government, measured by differ- 
ence in price between that paid con- 
tractor for substituted material and 
price for which Government could have 
purchased material at time contract was 
bene MNO iwic iicccdndwticceandévicisios 


Machinery, spare parts for—fact that 
spare parts relate to particular make of 
machinery does not alone permit pur- 
chase from manufacturer without ad- 
vertising. Failure to advertise must be 
supported by facts showing how ascer- 
tained that none other than maker of 
machinery could furnish spare parts - __- 


Page 


514 


667 


178 
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Mails, transportation of—under sections 
3737 and 3963, Revised Statutes, as 
modified by act May 17, 1878, 20 Stat. 
62, assignment or subletting of contract 
for carrying mails, without consent of 
Postmaster Genral, prohibited and 
upon cancellation of contract because of 
such assignment or subletting contrac- 
tor is chargeable with any damages re- 
sulting to United States, and amounts 
earned prior to cancellation not forfeited 
under section 3950, Revised Statutes, 
but are to be retained to reimburse Gov- 
ernment for any damages sustained; 
penalty for combinations to restrain 
bidding on mail contracts extends only 
to cancellation of contract and disqual- 
ification from ebtaining future con- 
tracts for carrying mails_............._- 

Medals and slnugs—alleged tortious seizure 
by Commissioner of National Sesqui- 
centennial Exposition, at expiration 
thereof, of metal slugs and stamped 
medals belonging to concessionaire does 
not render United States liable in 
absence of specific legislation, or express 
agreement authorized by law, provid- 

Memorial building to women of World 
War—as joint resolution June 7, 1924, 
43 Stat. 665, authorizing appropriation 
as part contribution to erection of mem- 
orial building, provides that expendi- 
tures shall] be made under direction of 
designated commission, there should 
be placed under its administrative 
control, before contract entered into, 
contributions toward such erection, 
including such as are represented by se- 
curities, sufficient to cover, together 
with appropriation, entire cost of 
building, including complete equip- 
ment, the contributed and appropriated 
moneys to be disbursed and accounted 
for as Government funds__...__....___- 

Mirrors, plate glass—acceptance of other 
than lowest bid based merely on per- 
sonal opinion as to quality, unsupported 
by facts, unauthorized where pro- 


posals did not specify quality required 
nor state that question of quality would 
be a determining factor in acceptance or 
safection c00ES 2... cssccesec ksi. 


Page 


14 


472 
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Motor rail car—where contract provided 
for construction and delivery f. 0. b. 
contractor’s plant, and supplemental 
agreement was entered into where expe- 
rienced employee of contractor was to 
accompany car to destination and 
remain sufficient time to supervise 
placing same in service and instruct as 
to its operation, no provision having 
been made therefor in original contract, 
and such services have been rendered, 
payment of expenses incurred in accord- 
ance with supplemental agreement is 


Newspaper—United States Daily is, and 
appropriation for National Advisory 
Committee for Aeronautics is inapplica- 
ble to payment for subscription in ab- 
sence of specific authority for purchase 
of newspapers 


Painting and repairing customhouse, 
New York City—where funds appor- 
tioned under section 3679, Revised 
Statutes, as amended by act February 
27, 1906, 34 Stat. 49, for a given period, 
are insufficient for making repairs to a 
public building, all bids submitted 
during such period of insufficiency 
should be rejected and the work read- 
vertised, or there should be a reappor- 
tionment of the appropriation 


Posters, lithographed—where published 
for distribution generally to all sub- 
scribers to efficiency poster service, are 
not printing within act March 1, 1919, 
40 Stat. 1270, and should not be charged 
to printing and binding appropriation 
nor ordered through Public Printer____- 

Power plant, hydroelectric, Metlakatla, 
Alaska—extension of time granted 
contractor for delay occasioned by 
failure of subcontractor to furnish 
electric generator is in contravention of 
article 9, standard Government con- 
struction contract. Proper procedure 


Power plants, Waco Quarry and Muscle 
Shoals, Ala.—appointment of board of 
arbitrators not authorized in absence of 
statutory authority for creation of such 


Repairing and painting customhouse, 
New York City—where funds appor- 
tioned under section 3679, Revised Stat- 
utes, as amended by act February 27, 
1906, 34 Stat. 49, for a given period, are 
insufficient for making repairs to a pub- 
lic building, all bids submitted during 
such period of insufficiency should be 
rejected and the work readvertised, or 
there should be a reapportionment of 
the appropriation - . ....... {ub ss see ee 


Rugs, furniture, ete.—purchase from 
appropriation “‘ Enforcement of narcotic 
and national prohibition acts” for office 
of an Assistant Secretary of the Treas- 
ury, or any other office in Treasury 
Department at seat of government, 
unauthorized. Should be made from 
appropriation for contingent expenses of 


Screens, door and window—where con- 
tractor defaulted, necessitating term- 
ination of contract and reletting of 
uncompleted portion of work to another 
contractor, no liquidated damages 
accrued to United States under pro- 
visions of contract after date of its 
termination 

Screens, fly—extra payment unauthor- 
ized for installation of screens shown on 
drawings but stated to have been 
inadvertently omitted from specifica- 
tions, article 2 of standard Government 
construction contract providing that 
anything shown on drawings and not 
mentioned in specifications ‘shall be of 
like effect as if shown or mentioned in 


Shades, window—purchase and installa- 
tion in two additional stories being 
constructed to Liberty Loan Building 
may not be charged to appropriation for 
completion of construction of such addi- 
tion, nor to any appropriation under 
administrative control of Supervising 


Soap (powdered)—where bid accepted, 
soap delivered, and contract price paid, 
bidder not entitled to additional 
amount on ground of mistake in quoting 
price on soap powder instead of 
powdered soap, mistake not being 
apparent on face of bid and difference 
between its bid and other bids sub- 
mitted not being sufficient to put 
contracting officer on notice as to possi- 
ble mistake 

Spare parts—fact that spare parts relate 
to particular make of machinery does 
not alone permit purchase from manu- 
facturer without advertising. Failure 
to advertise must be supported by facts 
showing how ascertained that none 
other than maker of machinery could 


8. 8. Mississippi—Claim for reimburse- 
ment of insurance premiums and wages 
of watchmen maintained on old steamer 
during period of delay by Government 
in furnishing new steamer to which 
cabin from old steamer was to be 
removed, reported to Congress under 
act April 10, 1928, 45 Stat. 413, with 
recommendation for payment 
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Stenographic reporting— 
Federal Trade Commission having 
been authorized by act May 16, 1928, 
45 Stat. 579, to obtain such services 
by contract, award thereunder should 
be made to lowest responsible bidder. 
Questions of consideration and vol- 


Services, how procured where no statu- 
tory authority to contract for 
Storage plant, fuel oil, construction of, at 
Yorktown, Va.—where contract pro- 
vided that under authority of Executive 
order No. 2254, March 22, 1917, contrae- 
tor had right to employ labor in excess of 
eight hours per day, at specified in- 
creased rates per hour for such overtime 
work, the restoration of prohibitions of 
eight-hour law, after emergency which 
caused their suspension by the Execu- 
tive order had passed, did not obligate 
Government to pay any expenses in- 
curred or damages sustained by con- 


Supplies—fish, meat, and groceries— 
authority granted in section 3, act 
March 2, 1926, 44 Stat. 161, for fiscal 
year 1927, and section 3, act January 
26, 1927, 44 Stat. 1052, for fiscal year 1928, 
to heads of departments and independ- 
ent establishments to continue to 
furnish field employees with various 


items of maintenance as part of com- . 


pensation, does not permit open-market 
purchases by officers or employees with- 
out regard to competitive bidding, but 
law contemplates only a lawful pro- 
cedure and compliance with general 
provisions of law governing purchase of 
supplies for use of Government 
Telephone brackets—where bid, accepted 
in good faith, was unambiguous on face 
and difference between amount thereof 
and other bids not sufficient to put con- 
tracting officer on notice that mistake 
made, contractor was not entitled to 
payment in addition to price stipulated 
in bid, on ground of alleged mistake, 
and disbursing officer who made ex- 
cess payment is not protected against 
disallowance in his accounts by reason 
of opinion or instruction of head of 
department concerned, in absence of 
statutory provision therefor 
Telephones and equipment—standardiza- 
tion of equipment is a question of policy 
definitely negatived by section 3709, 
Revised Statutes, and not open for 
administrative consideration unless 
there be an exception thereto created by 
statute; no purchases may be made for 
current needs of Government except 


Ties, railroad—where, under contract 
without liquidated-damage provision, 
higher bid accepted merely to secure 
earlier delivery because of urgent need, 
but contractor failed to make delivery 
within agreed time and not within 
time lowest bidder agreed to deliver, 
consideration for award to higher 
bidder failed, and measure of actual 
damages—no other damages being 
capable of definite ascertainment—is 
difference between lowest bid and 
amount forming consideration of 


Transmission line, Hayden to Coolidge 
Dam, Ariz.—in absence of statutory 
authority, contract may not authorize 
engineer to waive liquidated damages 
where no actual damages certified as 
caused United States 

Trucks, armored, motor—acceptance of 
other than lowest bid unauthorized 
where lowest priced truck conforms to 
essential requirements and will satis- 
facterily meet needs of service; “‘stock 
model” not controlling element as to 
acceptance or rejection of bid 

Trucks, motor— 

Designation of planetary transmission 
unauthorized where truck intended 
for ordinary light hauling, but pay- 
ment allowed in particular instance, 
it being understood that price was 
lowest that could have been obtained 
under any specifications 

Interests of United States require that 
in disposition of used and unservice- 
able equipment the best price possible 
should be obtained, whether disposed 
of by advertisement, at public auc- 
tion, or otherwise 

Wages—claim for reimbursement of 
insurance premiums and wages of 
watchmen maintained on old steamer 
during period of delay by Government 
in furnishing new steamer to which 
cabin from old steamer was to be re- 
moved, reported to Congress under act 
April 10, 1928, 45 Stat. 413, with recom- 
mendation for payment 

Wax and waxing brushes—where, under 
order of Architect of the Capitol, pur- 
chase improperly made in open market, 
instead of through General Supply 
Committee, and charged to appropria- 
tion “Repairs and improvements, 
courthouse, District of Columbia, 1928,” 
credit allowed for excess payment in 
view of apparent confusion arising from 
different provisions of statutes as to 
architect’s authority. Said appropria- 
tion applicable only to purchases from 
general supply contractors. Lb Siir 
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Yakima irrigation project—irregularity 
of lowest bidder in failing to submit 
bid bond or certified check in required 
amount may be waived upon satisfac- 
tory explanation where in intérest of 
United States 


Subletting—mails,transportation of—under 
sections 3737 and 3963, Revised Statutes, as 
modified by act May 17, 1878, 20 Stat. 62, 
assignment or subletting of contract for 
carrying mails, without consent of Post- 
master General, prohibited and upon can- 
cellation of contract because of such 
assignment or subletting contractor 
chargeable with any damages resulting to 
United States, and amounts earned prior 
to cancellation not forfeited under section 
3950, Revised Statutes, but are to be re- 
tained to reimburse Government for any 
damages sustained; penalty for combina- 
tions to restrain bidding on mail contracts 
extends only to cancellation of contract 
and disqualification from obtaining future 
contracts for carrying mails 


Supplemental—delivery of motor rail car— 
where contract provided for construction 
of motor rail car and delivery f. 0, b. con- 
tractor’s plant, and supplemental agree- 
ment was entered into whereby experi- 
enced employee of contractor was to ac- 
company car to destination and remain 
sufficient time to supervise placing same 
in service and instruct as to its operation, 
no provision having been made therefor 
in original contract, and such services 
have been rendered, payment of ex- 
penses incurred in accordance with sup- 
plemental agreement is authorized 


Termination— 


Breach—after execution of contract of pur- 
chase and sale of 15 acres of Government 
land, removal of 10 truckloads of sod and 
clay and use elsewhere by direction of 
Army authorities, under mistaken 
belief that land belonged to United 
States, did not constitute total failure 
of consideration or authorize rescission 
of contract and release of purchaser from 
liability thereunder, but involved only 
minor breach which could have been 
compensated in damages to injured 
party. Refund of initial payment on 
land unauthorized 


Defaulting contractor—where necessary 
to terminate contract and relet uncom- 
pleted portion of work to another con- 
tractor, no liquidated damages accrued 
to United States under provisions of 
contract after date of its termination-- 


Mails, transportation of—under sections 
3737 and 3963, Revised Statutes, as 
modified by act May 17, 1878, 20 Stat. 
62, assignment or subletting of contract 
for carrying mails, without consent of 
Postmaster General, prohibited and 
upon cancellation of contract because 
of such assignment or subletting con- 
tractor is chargeable with any damage 
resulting to United States, and amounts 
earned prior to cancellation are not for- 
feited under section 3950, Revised Stat- 
utes, but are to be retained to reim- 
burse Government for any damages 
sustained; penalty for combinations to 
restrain bidding on mail contracts ex- 
tends only to cancellation of contract 
and disqualification from obtaining 
future contracts for carrying mails. _-. 


Treasury Department— 


Damages, liquidated—defaulting con- 
tractor—where necessary to terminate 
contract and relet uncompleted portion 
of work to another contractor, no liqui- 
dated damages accrued to United 
States under provisions of contract after 
date of its termination 

Engraving and Printing, Bureau of— 
acceptance’ of other than lowest bid 
unauthorized where lowest priced truck 
conforms to essential requirements and 
will satisfactorily meet the needs of the 
service; ‘stock model” not controlling 
element as to acceptance or rejection 


Increased costs—where contract let for 
hauling and storing coal at fixed price 
per ton, payment of greater amount for 
doing work, on alleged ground that 
contractor was mistaken in assumption 
that coal could be stored in bin without 
difficulty, unauthorized 

Specifications—omissions—extra payment 
unauthorized for installation of fly 
screens shown on drawings but stated 
to have been inadvertently omitted 
from specifications, article 2 of standard 
Government construction contract pro- 
viding that anything shown on draw- 
ings and not mentioned in specifications 
“shall be of like effect as if shown or 
mentioned in both” 


Veterans’ Bureau—increased costs—where 


one of uncompleted hospital buildings is 
practically destroyed by explosion, with- 
out fault of Government, the Government 
is entitled to have same reconstructed and 
completed in accordance with contract 
without additional expense to it 


Waivers—damages, liquidated—delays—in 


absence of statutory authority, contract 
may not authorize engineer to waive 
liquidated damages where no actus! dam- 
ages certified as caused United States_... 
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CONTRACTS—Continued. | CONTRACTS—Continued. 
War Department— Page War Department—Continued. 


Appraisers— 

Secretary of War not restricted to ap- 
pointments from Government per- 
sonnel nor precluded from entering 
into negotiations with outside agen- 
cies for furnishing of appraisers in con- 
nection with sale of military reserva- 
tions authorized by act March 12, 


There being no authority in act July 9, 
1918, 40 Stat. 850, for appointment of 
appraisers to appraise surplus prop- 
erty authorized therein to be sold, 
payment of fees to appraisers whose 
services were rendered under informal 
agreement is not authorized from 
proceeds of sale of such property... 


Arbitrators—appointment of board of, not 
authorized in absence of statutory 
authority for creation of such board... _-. 

Bids, acceptance of other than lowest— 
unauthorized based merely on personal 
opinion as to quality, unsupported by 
facts, where proposals did not specify 
quality required nor state that question 
of quality would be a determining fac- 
tor in acceptance or rejection of bids _-_- 


Bonus—where contract provided for pay- 
ment of bonus for every day saved in 
completion of repair work on dredge 
within stipulated period and certain 
items of work were eliminated, con- 
tractor not entitled to bonus for time 
which would have been consumed in 
doing eliminated work 


Breach—after execution of contract of 
purchase and sale of 15 acres of Govern- 
ment land, removal of 10 truckloads of 
sod and clay and use elsewhere by direc- 
tion of Army authorities, under mis- 
taken belief that land belonged to 
United States, did not constitute total 
failure of consideration or authorize 
rescission of contract and release of pur- 
chaser from liability thereunder, but 
involved only minor breach which 
could have been compensated in dam- 
ages to injured party. Refund of 
initial payment on land unauthorized . 

Cost-plus—where, under contract for 
construction of airplanes, decisions of 
accounting officer of War Department 
(so designated in contract) with ref- 
erence to inclusion of items in overhead 
expenses upon which profit was to be 
paid, were to prevail, there was no 
authority in any other officer of depart- 
ment to prorate, on different basis, such 
expenses after settlement on basis of 
accounting officer’s findings, nor to 
question settlement as made, unless 
items were allowed that were clearly 
not authorized by contract --........-.. 


Damages, liquidated —delays—under 
liquidated-damage provision in stand- 
ard Government construction contract 
there is no contractual or legal right 
in contracting or administrative officers 
to grant extension of time for delays in 
completing work, their authority ex- 
tending only and being limited to find- 
ings as to cause and extent of delays. 
Question whether extension of time 
authorized is, on facts found by con- 
tracting officer, or by administrative 
authorities on appeal therefrom, one of 
law for determination by General Ac- 
counting Office or by courts 

Damages—provision whereby Govern- 
ment made liable for damages in indef- 
inite and unlimited amount on account 
of acts of its officers, agents, or em- 
ployees is null and void, contracting 
officer having exceeded his authority in 
entering into such agreement 

Increased costs— 

Insurance—claim for reimbursement of 
insurance premiums and wages of 
watchmen maintained on old steamer 
during period of delay by Govern- 
ment in furnishing new steamer to 
which cabin from old steamer was 
to be removed, reported to Congress 
under act April 10, 1928, 45 Stat. 413, 
with recommendation for payment. 

Wages—claim for reimbursement of in- 
surance premiums and wages of 
watchmen maintained on old steamer 
during period of delay by Govern- 
ment in furnishing new steamer to 
which cabin from old steamer was to 
be removed, reported to Congress 
under act April 10, 1928, 45 Stat. 413, 
with recommendation for payment .. 

Mistake in bid— 

Where bid accepted, soap delivered, 
and contract price paid, bidder not 
entitled to additional amount on 
ground of mistake in quoting price 
on soap powder instead of powdered 
soap, mistake not being apparent on 
face of bid and difference between its 
bid and other bids submitted not 
being sufficient to put contracting 
officer on notice as to possible mis- 


Withdrawal of bid unauthorized after 
bids opened, except for mistakes so 
apparent as to impute knowledge 
thereof to contracting officer 

National Guard—inclusion in National 

Guard contract of stipulation to effect 

Government would insure buildings 

in process of construction and reimburse 

contractor for cost of certain restoration 
made necessary by severe winds and 
storms, unauthorized 
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CONVENTIONS, ASSOCIATIONS, 
CONFERENCES, AND CONGRESS- 
ES: 


American Road Builders’ Association— 


COURTS—Continued. 


Costs—Veterans’ Bureau beneficiaries—in- 
competents—appropriation “ Medical 


exhibits—appropriations for carrying into 
effect Federal aid highway statutes are 
available for participation in fairs and 
exhibits by Bureau of Public Roads to 
diffuse among the people of the United 
States useful information on subjects 
connected with“lawful work of bureau. -. 


Pilot’s associations—medical treatment— 
members, unless regularly employed as 
members of crews or complements of 
registered, enrolled, or licensed vessels of 
United States, not entitled to receive 
free treatment from Public Health Serv- 


CORPORATIONS: 


Receivership— 
Set-off— 

Appointment of receiver for corporation 
which is both debtor and creditor of 
United States does not affect right 
of set-off then existing to the Govern- 
ment to apply the amount of moneys 
due the corporation in partial liquida- 
tion of indebtedness due United 


Appointment of trustee in bankruptcy 
for corporation which is both debtor 
and creditor of the United States does 
not affect right then existing in the 
Government to set-off amount due 
corporation against its indebtedness 
to the United States__............... 


Authorized against sums otherwise due 
from the Government of a claim for 
taxes for year 1917 of which receiver 
of taxpayer had due notice within five 
years from date of filing of return, for 
same is not barred by section 250 (d) 
of revenue act of 1921, 42 Stat. 265.... 


and hospital services” applicable to pay- 
ment in advance, of filing fees, witness 
fees, court costs, etc., in connection with 
appointment or removal of guardians and 
commitment of veterans to hospitals for 
the insane, in jurisdictions where State 
laws so provide, notwithstanding section 

3648, Revised Statutes 

Decisions—Supreme Court, District of Co- 

lumbia—General Accounting Office will 
hereafter apply in audit the principle or 
rule announced by court in decision of 
January 17, 1928, in case of Hardin Neal 
Cox, approved by Attorney General, to 
effect that subsequent collection by in- 
sured of disability compensation due and 
payable at date of happening of perma- 
nent and total disability will not defeat 
right to apply amount thereof to revive 
insurance under section 305 of World War 
veterans’ act as amended 

Judgments— 

Appropriation, Treasury Department, 
“Refunding taxes illegally collected,” 
44 Stat. 1254, applicable to payment of 
claims for refunds based on judgments 
of court without compliance with terms 
of first proviso of act, requiring delay of 
60 days in payment of claims in excess 
of $75,000 from date upon which report 
is made of claim to congressional Joint 
Committee on Internal Revenue Taxa- 


St. Elizabeths Hospital inmates—funds 
deposited in Treasury to personal credit 
of, including war-risk disability com- 
pensation payments made to and 
received by inmates, as distinguished 
from payments made to and received 
by head of institution, are available 
under act February 2, 1909, 35 Stat. 592, 
for payment by disbursing officer of 
institution of court judgments against 


COUNTERCLAIMS: 
See Set-off. 
COURTS: 


See Leaves of absence; Witnesses; Writs. 
Clerks—allowances for clerical assistance— 


Jurors—Government employees not enti- 
tled to compensation for time absent from 
regular duties and serving as jurors un- 
less entitled to and granted leave therefor. 

COURTS-M ARTIAL: 


naturalization—additional allowance to 
clerks and assistants must be based on 
and not exceed half of fees received dur- 
ing preceding fiscal year and may not 
exceed half of total fees received during 
current fiscal year. Procedure where 
indication is that fees for entire year will 
fan peiow dvuble amount of additjonal 
allowance previously authorized........- 


See Pay, checkages. 

Discharges—Navy enlisted men—payment 
of gratuity not to exceed $25 authorized by 
act March 4, 1925, 43 Stat. 1274, and regu- 
lations issued thereunder, to persons dis- 
charged from naval service in accordance 
with sentences of courts-martial not in- 
volving confinement in a naval prison 
when discharged.................-...- mee 


403 











CUSTOMS SERVICE: 


Informers’ rewards—proceeds derived from 
sale of vessel ordered forfeited by United 
States court on basis of combined allega- 
tions of violations of customs laws, naviga- 
tion laws, and national prohibition act 
are not recoveries under customs laws 
within section 619, act September 21, 1922, 
42 Stat. 988, providing for payment of 
rewards to informers of violations of cus- 






































Seizures— 

Motor boats—collector who stored motor 
boat in own private boathouse pending 
condemnation and sale, without supe- 
rior authority,not entitled to payment 
therefor in absence of specific statutory 
authority, notwithstanding commer- 
cial storage would have cost a great deal 
more than amount claimed. Collector 
may not be contracting officer and per- 
son furnishing the service at one and 
Clee OBUNS C80 ssn hci sewesnddcciince. ni 


Seaplanes—employee of Prohibition 
Bureau under contract to furnish infor- 
mation of violations of prohibition law 
is not entitled to informer’s reward for 
reporting activities of rum-running sea- 
plane to customs officials, who subse- 
quently seized plane..................- 


DAMAGES: 

See Contracts; Leases; Property. 
DAYLIGHT SAVING: 

See Time. 


DAYS: 
See Subsistence; Time. 


DECEDENTS, ESTATES OF: 


See Burial expenses. 
Administrators— 

Army enlisted men—action of General 
Accounting Office in disposing of assets 
of deceased military personnel under 

«its control, under act of June 30, 1906, 
34 Stat. 750, is in nature of ancillary 
administration; likewise action of 
summary court under one hundred and 
twelfth article of war, act July 9, 1918, 













































































































































































Checks, pension— 

Issued in favor of deceased pensioner’s 
widow who had died before issuance 
thereof; do not become an asset of the 
estate of the widow but the amount 
thereof is for disposition under pro- 
visions of act’ March 2, 1895, 28 Stat. 


Issued in favor of incompetent pen- 
sioner for whom guardian previously 
appointed, and canceled because pay- 
able to guardian only upon execution 

of voucher; procedure where pensioner 

dies before new check issued 
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DECEDENTS, ESTATES OF—Con. 
Administrators—Continued. 


Veterans’ Bureau insurance—designated 
beneficiary deceased; persons entitled to 
proceeds as distributees of estate of 
deceased veteran are to be determined 
in accordance with laws and court deci- 
sions of State of insured’s residence at 
time of death. No payment may be 
made to administrator of veterans’ 
estate in absence of evidence that 
amounts so paid would rfot escheat to 
Pe 


American citizens dying abroad—disposi- 


tion of, by consular officers—fees entitled 


Assets— 


Army enlisted men—under one hundred 
and twelfth article of war, act July 
9, 1918, 40 Stat. 883, disposition of per- 
sonal effects of deceased persons by 
summary court appointed for that 
purpose, if regular in every respect, will 
not be questioned by General Account- 
ing Office or considered in settlement 
of claims by heirs for arrears of pay due 
deceased. Under act June 30, 1906, 34 
Stat. 750, where settlement not made, 
claim by person who actually paid 
funeral expenses of deceased is to be 
paid from amount due decedent’s 
estate in preference to claim of heirs. __. 

Burial expenses—Veterans’ Bureau bene- 
ficiaries—claim for burial expenses of son 
not presented by father, who paid same, 
does not survive to father’s estate and 
may not be paid to the mother as per- 
sonal representative of father 

Checks, pension— 

Issued in favor of deceased pensioner’s 
widow who had died before issuance 
thereof; do not become an asset of the 
estate of the widow, but the amount 
thereof is for disposition under provi- 
sions of act of March 2, 1895, 28 Stat. 
eee ste cmbave sli ksi 

Issued in favor of incompetent pen- 
sioner for whom guardian previously 
appointed, and canceled because pay- 
able to guardian only upon execution 
of voucher; procedure where pen- 
siner dies before new check issued __- 


Civilian employees of War Department— 


suggestion by Secretary of Treasury to 
establish general trust fund appropria- 
tion designated ‘Effects of deceased 
civilian employees, War Department,” 
in which will be deposited funds and 
proceeds of sale of personal effects be- 
longing thereto, in cases in which no 
claim filed within reasonable time after 
employee’s death, instead of in individ- 
ual trust-fund accounts as now carried 
on books of Treasury and of General 
Accounting Office, approved. Supple- 
mental account to be kept to reflect 
actual amount due each estate...__.__ 


Page 


33 
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50 


71 
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Assets—Continued. 


DECEDENTS, ESTATES OF—Con. 
Civilian employees—where,in addition to 


Page 


Compensation—Foreign Service em- 
ployees—authority in section 1709, 
Revised Statutes, for Foreign Service 
officer to collect amounts due deceased 
American citizens, resident in a foreign 
country, does not permit such officer to 
collect, by signing pay roll, the balance 
of compensation due Foreign Service 
employee at date of death 

Disability compensation—if distribution 
of amount due estate of deceased bene- 
ficiary of Veterans’ Bureau, under 
General Accounting Office settlement, 
appears not altogether strictly in ac- 
cordance with laws of domicile of dece- 
dent with respect to certain exemptions 
allowed widow and with respect to 
payment of preferred claims, settlement 
will not be disturbed where payment 
made and accepted, in absence of protest 
filed against settlement and adversely 
to claims of person or persons to whom 
amount of estate distributed under 
settlement 

Insurance— Veterans’ 
ficiaries—payment of death benefits 
under converted war risk insurance 
policy reinstated and converted by 
guardian of insured at time when in- 
sured had been legally adjudged men- 
tally incompetent, should not be made 
to person designated by insured as 
death beneficiary under term insurance, 
but to estate of insured on basis that no 
designation of beneficiary under con- 
verted policy made. Term insurance 
and converted insurance are separate 
and distinct contracts under provi- 
sions of World War veterans’ act with 
separate and distinct considerations. __ 

angevity pay—Army  officers—term 
“legal representative” as used in act 
January 29, 1927, 44 Stat. 1054, directing 
that claims thereunder shal! be payable 
to claimant, his widow, or his legal 
representative is used in its technical 
and restricted sense and inchides only 
executors or administrators, and settle- 
ments may be made only to three 
olannes ROMNEE: x. (cenonecasheeresinstee 

Pensions, accrued—issuance of pension 
checks to insane pensioner not author- 
ized, and if issued but not delivered, 
due to his incompetency, proceeds do 
not become part of his estate, but are 
for disposition as accrued pension to 
widow and children under 16 years of 
age at date of pensioner’s death 


6752° 28-58 


451 


Salary, there are due estate of deceased, 
proceeds of effects left at time of death, 
balance due estate, whether for salary or 
otherwise, after paying funeral ex- 
penses, etc., should be credited to spe- 
cial fund in Treasury, “Effects of de- 
ceased employees, Interior Depart- 
ment,”’ and may not be paid to tax 
commissioner of State to escheat to 
State; if no heirs, next of kin, or credi- 
tors known to exist, money to remain 
in Treasury 


Creditors of United States—intestate leav- 


ing neither creditors nor heirs or relatives 
entitled, under laws of last domicile, to 
share in distribution of estate, amount 
due from United States will not be paid 
even though claim therefor filed by ad- 
ministrator, but will remain in Treasury 
to eredit of special fund, “‘ Effects of de- 
ceased employees, Interior Department ’’. 


Distribution— 


Army enlisted men—under 112th article 
of war, act July 9, 1918, 40 Stat. 883, dis- 
position of personal effects of deceased 
persons by summary court appointed 
for that putpose, if regular in every re- 
spect will not be questioned by General 
Accounting Office or considered in set- 
tlement of claims by heirs for arrears of 
pay due deceased. Under act June 30, 
1906, 34 Stat. 750, where settlement not 
made, claim by person who actually 
paid funeral expenses of deceased is to 
be paid from amount due decedent's 
estate in preference to claim of heirs__. 


Disability compensation— 

Affidavit of mother claiming to have 
furnished room and board or similar 
services to son, Veterans’ Bureau 
beneficiary, prior to his death, cor- 
roborated by affidavits of two disin- 
terested persons, wherein is alleged 
expression of intention by decedent 
to reimburse her for such services fur- 
nished prior to expression of inten- 
tion does not establish existence of 
pre-existing contract between them 
to pay therefor, sufficient to create 
charge against disability compensa- 
tion due estate of son; nor would aili- 
davit of mother simply alleging ‘‘ The 
contract was oral between my son 
and myself” establish charge against 
estate of son for nursing services 
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Distribution—Continued. 
Disability compensation—Continued. 


If distribution of amount due estate 
of deceased beneficiary of Veterans’ 
Bureau, under General Accounting 
Office settlement, appears not alto- 
gether strictly in accordance with 
laws of domicile of decedent with 
respect to certain exemptions allowed 
widow and with respect to payment 
of preferred claims, settlement will 
not be disturbed where payment 
made and accepted, in absence of 
protest filed against settlement and 
adversely to claims of person or per- 
sons to whom amount of estate dis- 
tributed under settlement. .......... 

Pensions, accrued—issuance of pension 
checks to insane pensioner not author- 
ized, and if issued but not delivered, 
due to his incompetency, proceeds do 
not become part of his estate, but are 
for disposition as accrued pension to 
widow and children under 16 years of 
age at date of pensioner’s death.......-. 

Escheat— 

Interior Department employees—where 
in addition to salary, there are due 
estate of deceased, proceeds of effects 
left at time of death, balance due estate, 
whether for salary or otherwise, after 
paying funeral expenses, etc., should be 
credited to special fund in Treasury, 
“Effects of deceased employees, Inte- 
rior Department,” and may not be paid 
to tax commissioner of State to escheat 
to State; if no heirs, next of kin, or 
‘creditors known to exist, money to re- 


Veterans’ Bureau insurance— 
Designated beneficiary deceased; per- 
sons entitled to proceeds as distrib- 
utees of estate of deceased veteran are 
to be determined in accordance with 
laws and court decisions of State of 
insured’s residence at time of death. 
No payment may be made to admin- 
istrator of veteran’s estate in absence 
of evidence that amounts so paid 
would not escheat to State_.......... 
Payment of war-risk insurance to estate 
of insured is authorized where no one 
within permitted class was designated 
by insured and there is a showing that 
there would be no escheat of estate. -- 
Heirs or distributees—Veterans’ Bureau in- 
surance — designated beneficiary de- 
ceased; persons entitled to proceeds as 
distributees of estate of deceased veteran 
are to be determined in accordance with 
laws and court decisions of State of in- 
sured’s residence at time of death. No 
payment may be made to administrator 
of veteran’s estate in absence of evidence 
that amounts so paid would not escheat 
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Veterans’ Bureau insurance—revived after 


death of insured, under section 305, 
World War veterans’ act, as amended by 
act July 2, 1926, 44 Stat. 799, which would 
have accrued in favor of insured during 
his lifetime as for permanent total disa- 
bility; installments not payable to death 
beneficiary within restricted permitted 
class named in statute, or to estate of in- 
sured but to remain unpaid 


DEEDS: 

See Real estate. 
DEFINITIONS: 

See Words and phrases. 
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DELEGATION OF AUTHORITY: 
Administrative officers— 


Agriculture, Department of—transfers— 
authority to direct transfers and certify 
as to their necessity from Government’s 
standpoint may be delegated by Secre- 
tary to another, under regulations pre- 
scribed in accordance with act March 4, 
1911, 36 Stat. 1266...................... 


Interior Department—advertising—re- 
quirement of section 3828, Revised 
Statutes, that advertising in news- 
papers may be placed only pursuant to 
written authority of head of department 
does not require that he shall personally 
select the newspaper or personally 
authorize publication in each specific 
instance, and where subordinate official, 
to whom authority delegated to place 
advertisement, directs field officer by 
telegram so to do, such order considered 
as substantial compliance with require- 


Justice Department—traveling expenses— 
reimbursement may be made dffly when 
order directing transfer and authorizing 
reimbursement is signed by head of de- 
partment or some officer authorized by 
law toaetassuch. Director of Bureau 
of Investigation can not be recognized 
as head of Department of Justice-. ...- 


Treasury Department— 
Hire by month of employees for Govern- 
ment service may not be delegated 
indiscriminately to subordinate em- 


Traveling expenses—reimbursement 
under act December 22, 1927, 45 Stat. 
50, limited to such transfers between 
duty stations as contain authority 
from head of department or estab- 
lishment for incurring traveling ex- 
penses. Authorization signed by 
subordinate officer not authorized by 
statute to act in his stead does not 

entitle to relief under said act_....... 
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DEPARTMENTS AND ESTABLISH- 
MENTS— Continued. 
Heads—Continued. 


Page 
DELEGATION OF AUTHORITY—Con. 
Administrative officers—Continued. 


War Department—personal action of Sec- 


retary or Assistant Secretary by his 
direction required by sections 3 and 4, 
act March 4, 1921, 41 Stat. 1436. Action 
on elaims filed thereunder by any other 
officer or employee “by direction of the 
Assistant Secretary of War” is not a 
determination under the statute and is 
not authority to disbursing officer to 
pay claim 


DEPARTMENTS AND ESTABLISH- 


MENTS: 


Heads— 


Administrative determination—World 
War claims, German, Austrian, Hun- 
garian—under act March 10, 1928, 45 
Stat. 267, decisions of Secretary of the 
Treasury respecting funds to be paid 
into German, Austrian, or Hungarian 
special deposit accounts and payments 
therefrom are final and conclusive ex- 
cept as to payments made under various 
sections and subsections of act relating 
to expenses of administration. Special 
fund account established under title 
‘Expenses of administration of settle- 
ment of war claims, act of 1928” 

Authority-- 

Heads of executive establishments have 
authority to require officers and em- 
ployees to satisfy their indebtedness 
to United States arising from overpay- 
ments found by accounting officers to 
have been made to them by disburs- 
ing officers, and this authority is not 
vitiated by recent court rulings deny- 
ing right of arbitrarily stopping an 
officer’s compensation without his 
consent to satisfy such indebtedness- - 


Naval prisoners—Secretary of Navy 
has, under act March 3, 1909, 35 Stat. 
756, to provide by regulation that 
transportation not exceeding in cost 
transportation from naval prison to 
prisoner’s home or place of enlistment 
may be furnished to place other than 
home or place of enlistment of dis- 
charged naval prisoner when so re- 
quested by him and when in judg- 
ment of prison authorities it is in 
interest of prisoner to provide trans- 
portation to place selected by him.-- 


Payments, illegal or improper—in 
absence of statutory provision there- 
for, opinions or instructions of head of 
administrative department or estab- 
lishment can afford no protection to 
disbursing officer against disallowance 
on account of illegal or improper 
payments. Where there is doubt as 
to proposed payment, matter should 
be submitted to General Accounting 
Ge iacticertitnrvicmeernsenssess 


Authority—Continued. 


Postmaster General has, to fix mini- 
mum service requirement of less than 
eight hours for postal employees on 
Christmas Day and grant compensa- 
tory time of one day within next 30 
days if minimum requirement per- 
formed on Christmas Day, or give 
overtime pay for actual number of 
hours worked on Christmas Day 
whether more or less than minimum 
service required : 

Post Office Department is authorized to 
reinstate or transfer employees from 
some other branch of Postal Service, 
or Government service generally, 
with approval of Civil Service Com- 
mission, to positions as clerks in first 
and second class post offices or carriers 
in City Delivery Service and pay them 
initially upon reinstatement or trans- 
fer in automatic salary grades above 
minimum; when appointment of rein- 
stated or transferred employee is to 
position of senior substitute clerk or 
substitute carrier, subsequent pro- 
motions ‘through automatic salary 
grades must be in accordance with 
express terms of statute, which would 
allow, for promotion purposes, no 
credit for service in any position other 
than substitute clerk or carrier 

Property, private—lost, damaged, etc., 
ingmilitary service; sections 3 and 4, 
act March 4, 1921, 41 Stat. 1436, re- 
quire personal action of Secretary of 
War or of Assistant Secretary by his 
direction. Action on claims filed 
thereunder by any other officer or 
employee ‘‘ by direction of the Assist- 
ant Secretary of War” is not a deter- 
mination under the statute and is not 
authority to disbursing officer to pay 


Settlements—under section 236, Revised 
Statutes, as amended by section 305, 
act June 10, 1921, 42 Stat. 24, the juris- 
diction and authority to make settle- 
ment against debtors of United States, 
is in first instance, that of General Ac- 
counting Office and all claims arising 
in the administrative service against 
debtors should be transmitted to Gen- 
eral Accounting Office with report 
and recommendation for settlement -- 

Traveling expenses— 

Reimbursement may be made only 
when order directing transfer and 
authorizing reimbursement is signed 
by head of department or some offi- 
cer authorized by law to act as such. 
Director of Bureau of Investigation 
can not be recognized as head of 
Department of Justice 
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DEPARTMENTS AND ESTABLISH- 


MENTS—Continued. 
Heads—Continued. 
Authority—Continued. 

Traveling expenses—Continued. 
Reimbursement under act December 

22, 1927, 45 Stat. 50, limited to such 
transfers between duty stations as 
contain authority from head of de- 
partment or establishment for in- 
curring traveling expenses. Au- 
thorization signed by subordinate 
officer not authorized by statute to 
act in his stead does not entitle to 
relief under said act.............-- 
Certificates - 

Relief of disbursing officers and agents 
by Secretary of Navy; unauthorized 
under act July 11, 1919, 41 Stat. 132, 
on account of payments to tea inspec- 
tors functioning as a board and hired 
by contract, which payments have 
been determined by General Account- 
ing Office to be illegal...............- 

Subscriptions—Secretary of Federal 
Trade Commission is not head of 
Government establishment within 
section 5, act March 4, 1915, 38 Stat. 
1049, requiring certificate in writing 
by such an official before advance pay- 
ment may be made for subscriptions 
to periodicals. Certificate must be 
made by chairman of commission. -- - 

Contracts—standardization of telephones 
and equipment is a question of policy 

definitely negatived by section 3709, 

Revised Statutes, and not open for ad- 

ministrative consideration unless there 

be an exception thereto created by stat- 
ute; no purchase may be made for cur- 
rent needs of Government except after 


Services between— 


Rule—amount chargeable to funds of an 
establishment is limited to additional 
expense actually incurred by reason of 


Scientific investigations— 

Transfer to Bureau of Standards of 
funds from appropriation “‘ Construc- 
tion and repair, Bureau of Construc- 
tion and Repair, 1928,"" Navy De- 
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partment, for purpose of conducting — 


investigations relative to chemicals 
absorbing carbon dixoide and evolv- 
ing oxygen, unauthorized as appro- 
priation not available for research 
work and scientific investigations. _- 
Transfer to Bureau of Standards of 
$500 from appropriation ‘‘ Mainte- 
nance, Bureau of Yards and Docks, 
1928,” for investigating waterproofing 
agents for concrete unauthorized as 
appropriation not available for scien- 
tific investigations......... ities 
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DESERTION: 
See Pay. 
Army enlisted men— 


Any desertion from Army subsequent to 
January 10, 1920, will not be considered 
for pay purposes as desertion from 
Army during the World War-.........- 

Where charge of desertion has been con- 
temporaneously entered in the record of 
a soldier and charge removed over five 
years alter as erroneously entered, on 
medical finding of constitutional psy- 
chopathic state which existed at date of 
original enlistment, such change in 
record will not be recognized for pay 
Pee a Gitsaied. ...cneceescocnee 

Where former. soldier apprehended after 
enlistment has expired is tried for war- 
time desertion and found not guilty, or 
charge of desertion is removed as erro- 
neously entered, he is not a war-time de- 
serter and not entitled to pay from date 
of apprehension, until released _........ 


DESTITUTE SEAMEN: 
DEVICES: 
Labor-saving, adding machines—exchange 


of old for new—where Government de- 
partments have on hand, adding ma- 
chines and similar labor-saving devices, 
same may be exchanged in accordance 
with section 5, act March 4, 1915, 38 Stat. 
1161, but bids thereon shall be requested 
in accordance with section 3709, Revised 
Statutes, and where cash bid exceeds ex- 
change value, sarne must be accepted and 
proceeds covered into Treasury as miscel- 
laneous receipts in compliance with sec- 
tion 3618, Revised Statutes.._........... 


DIPLOMATIC SERVICE: 
See Foreign Service. 
DISABILITY COMPENSATION: 
See Veterans’ Bureau. 
DISASTERS: 
Marine— 


Private property lost or damaged—officers 
and crews of War Department vessels 
who sign shipping articles stipulating 
for reimbursement for losses of personal 
effects in marine disasters are entitled 
to reimbursement for property lost or 
damaged by fire on board transport dur- 
ing voyage covered by such contract of 
employment........... th Sodedccedee 

Public property lost—carrier not relieved 
under Harter Act, February 13, 1893, 
27 Stat. 445, where ordnance lost in col- 
lision of two barges and capsizing of one 
in storm, it not being established that 
carrier complied with requirements of 
law with respect to vessels being sea- 
worthy and properly manned and 
equipped.............. Pecbeeetwetibese~ 
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DISBURSING OFFICERS AND DISBURSING OFFICERS AND 


AGENTS: 
Accounts— 
Balances—in hands of, at end of fiscal 
year; when to be deposited into Treas- 


Disallowances and suspensions, removal 
of—where disallowance removed by 
deposit of proper amount, correctness 
of disallowance may not thereafter be 
questioned in form of claim for refund.. 

Funds appropriated for Freedmen’s Hos- 
pital, payable one-half from Federal 
funds and one-half from District of 
Columbia funds; how disbursed and 


Irregularities — Navy — public property 
carried for sale in ship’s store and un- 
accounted for, being reported for debit 
to General Accounting Office by Pay- 
master General of Navy pursuant to act 
March 29, 1894, 28 Stat. 47; set-off 
against deficiency required under sec- 
tion 1766, Revised Statutes, to full 
amount of pay 

Settlement—date of execution of bond by 
surety will be used in. 

Advances of public funds to disbursing 
officers and agents; in re preparation of 
requisitions for advance of funds, ac- 
counts current,. deposit lists, etc 

Indebtedness—refunds—where _ disallow- 
ance in accounts removed by deposit of 
proper amount, correctness of disallow- 
ance may not thereafter be questioned 
in form of claim for refund 

Liability— 

Administrative direction—in absence of 
statutory provision therefor, opinions 
or instructions of head of administra- 
tive department or establishment can 
afford no protection to disbursing 
officer against disallowance on account 
of illegal or improper payments. 
Where there is doubt as to proposed 
payment, matter should be submitted 
to General Accounting Office 

Disability compensation payments— 
officer when not acting as agent of Gov- 
ernment is not authorized to withhold 
amounts due claimant or beneficiary 
of Veterans’ Bureau to satisfy disallow- 
ances in his accounts because of over- 
payments or unlawful payments made 
to same claimant or beneficiary for 
which he is responsible under his bond. 

Errors, patent—credit may not be allowed 
under act August 23, 1912, 37 Stat. 375, 
where voucher submitted to disbursing 
officer for payment contained matters 
sufficient to put him on notice of its 


AGENTS— Continued. 
Liability—Continued. 
Payments— 
Tlegal— 

Credit may not be allowed under act 
August 23, 1912, 37 Stat. 375, where 
voucher submitted to disbursing 
officer for payment contained mat- 
ters sufficent to put him on notice of 
its illegality 


Where credit disallowed, claim of 
United States is primarily against 
disbursing officer and surety for 
moneys advanced to officer and 
not accounted for, and except where 
protection of interests of United 
States, rather than protection of 
disbursing officer, requires direct 
action against payee, General Ac- 
counting Office will not attempt, by 
directing suit or otherwise, except 
by set-off, to effect collection from 
payee of amount illegally paid and 
standing as disallowance in disburs- 
ing officer’s accounts 


Recoupment—telief not dependent upon 
recoupment from payees; accounting 
officers without authority, generally, to 
relieve from liability for overpayments 
to other officers who refuse voluntarily 
to refund amount of overpayment. 
Heads of executive establishments have 
authority to require officers and em- 
Ployees to satisfy their indebtedness to 
United States arising from overpay- 
ments found by accounting officers to 
have been made to them by disbursing 
officers, and this authority is not 
vitiated by recent court rulings deny- 
ing right of arbitrarily stopping an 
officer’s compensation without his con- 
sent to satisfy such indebtedness - - _._- 


Relief— 

Accounting officers without asthority, 
generally, to relieve disbursing officers 
from liability for overpayments to other 
officers who refuse voluntarily to refund 
amount of overpayment. Heads of 
executive establishments have author- 
ity to require officers and employees to 
satisfy their indebtedness to United 
States arising from overpayments found 
by accounting officers to have been 
made to them by disbursing officers, 
and this authority is not vitiated by 
recent court rulings denying right of 
arbitrarily stopping an officer’s com- 
pensation without his consent to satisfy 
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DISBURSING OFFICERS AND 
AGENTS — Continued. 
Relief—Continued. 


Navy—public property carried for sale in 
ship’s store and unaccounted for, being 
reported for debit to General Account- 
ing Office by Paymaster General of 
Navy pursuant to act March 29, 1894, 
28 Stat. 47; set-off against deficiency 
required under section 1766, Revised 
Statutes, to full amount of pay-.-....-.- 

Payments— 

Erroneous— 

Action by director of Veterans’ Bu- 
reau waiving recovery of overpay- 
ments of disability compensation 
from beneficiary does not discharge 
disbursing officer from liability to 
TL, ka ci-ceuneetaeoree 

Act July 11, 1919, 41 Stat. 132—pay- 
ments to tea inspectors functioning 
as a board and hired by contract 

having been determined by General 

Accounting Office to have been 

illegal, disallowance of credit there- 

for in disbursing officer’s accounts 
may not be relieved upon certificate 
by Secretary of the Navy under 

Disbursing officer when not acting as 
agent of Government is not author- 
ized to withhold amounts due 
claimant or beneficiary of Veterans’ 
Bureau to satisfy disallowances in 
his accounts because of overpay- 
ments or unlawful payments made 
to same claimant or beneficiary for 
which he is responsible under his 


Illegal— 

Credit may not be allowed under act 
August 23, 1912, 37 Stat. 375, where 
voucher submitted to disbursing 
officer for payment contained mat- 
ters sufficient to put him on notice 
EIN c occuuyueccounpconte 

Payments to tea inspectors function- 
ing as a board and hired by contract 
having been determined by General 
Accounting Office to have been il- 
legal, disallowance of credit therefor 
in disbursing officer’s accounts may 
not be relieved upon certificate by 
Secretary of the Navy under act 
July 11, 1919, 41 Stat. 1392__..___- 

Section 285, Revised Statutes—where 
Navy disbursing officer aids in prepara- 
tion of irregular voucher, proposed pay- 
ment being contrary to existing deci- 
sions, he is not entitled to relief under 
section 285, Revised Statutes, although 
he protested payment to commanding 
officer and latter reiterated his order to 
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DISCHARGES AND DISMISSALS: 
Discharges— 


Army enlisted men—upon retirement are 
not discharged but continue as part of 
the Army;a re relieved from performance 
of duty; recall to active duty is in nature 
of, and for some purposes is treated as, 
an enlistment, as for example, adjust- 
ment of clothing account, and release 
from active duty is analogous to a dis- 
charge for purposes of section 201, 
World War veterans’ act June 7, 1924, 
43 Stat. 617, as amended by act July 2, 
1926, 44 Stat. 704 


Employees—transfers between stations 
constitute discharges 


Guardians—Veterans’ Bureau bene- 
ficiaries—incom petents—appropriation 
“* Medical and hospital services” is ap- 
plicable to payment in advance, of filing 
fees, witness fees, court costs, etc., in 
connection with appointment or re- 
moval of guardians of Veterans’ Bureau 
beneficiaries and commitment of veter- 
ans to hospitals for the insane, in juris- 
dictions where State laws so provide, 

notwithstanding section 3648, Revised 


by reason of sentence of civil court does 
not operate to forfeit accrued drill pay 
under legal enlistment and to which 
otherwise entitled under section 110, 
national defense act, as amended 


Navy enlisted men— 

Bad conduct—payment of gratuity not 
to exceed $25 is authorized by act 
March 4, 1925, 43 Stat. 1274, and regu- 
lations issued thereunder, to persons 
discharged from naval service in ac- 
cordance with sentences of courts- 
martial not involving confinement in 
a naval prison when discharged__--_- 

Dishonorable—payment of gratuity not 
to exceed $25 is authorized by act 
March 4, 1925, 43 Stat. 1274, and regu- 
lations issued thereunder, to persons 
discharged from naval service in 
accordance with sentences of courts- 
martial not involving confinement in 
a naval prison when discharged ---_.- 

Where man deserts and is apprehended 
or returns to naval jurisdiction after 
expiration of enlistment term and is 

thereupon discharged for desertion, 
whether without trial or in accordance 
with court-martial sentence, he is not 
discharged “‘for the good of the serv- 
ice” within section 10, act March 4, 
1925, 43 Stat. 1274, and is not entitled 
upon discharge to $25 gratuity author- 








Page 


177 


194 


426 


403 





INDEX DIGEST 


Page 
DISCBARGES AND DISMISSALS— DISTRICT OF COLUMBIA—Continued. 


Continued. School-teachers— 
Discharges—Continued. 


Prisoners, naval—Secretary of Navy has 
authority, under act March 3, 1909, 35 
Stat. 756, to provide by regulation that 
transportation not exceeding in cost 
transportation from naval prison to 
prisoner’s home or place of enlistment 
may be furnished to place other than 
home or place of enlistment of dis- 
charged naval prisoner when so re- 
quested by him and when in judgment 
of prison authorities it is in interest of 
prisoner to provide transportation to 
place selected by him. 

Seamen— 

Contraction of venereal disease due to 
own misconduct does not relieve 
owners or operators of vessels on which 
last served of obligation to furnish 
such hospitalization and maintenance 
as may be necessary incident to return 
of seamen to ports in United States-.. 

Willful misconduct resulting in inca- 
pacitation for duty, and discharge by 
consent before consular officer, does 
not relieve owner of vessel in whose 
services seaman became disabled from 
liability for returning him to United 
States during or immediately follow- 


ing recovery from disability 
Dismissals—rural carrier dismissed for at- 
tempting to destroy third-class mail mat- 
ter by throwing it into a stream ....... 688, 757 


DISCOUNTS: 


Deductions—procedure where not made, 
or where there is any question as to right 
to deduct discount at time of payment. -. 


DISMISSALS: 

See Discharges and dismissals. 

DISTRICT OF COLUMBIA: 

Bathing pools—‘‘Construction of bathing 
pools, District of Columbia,” inapplicable 
to construction of pools on grounds of 
McKinley High School; applicable only 
to construction of pools on land acquired 
primarily for park, parkway, or play- 


Police trial board—witnesses—Government 
employees—not entitled to regular com- 
pensation during days of attendance in 
obedience to summons, unless entitled to 
and granted annual leave therefor. ...... 

Schools—MecKinley High School—appro- 
priation ‘Construction of bathing pools, 
District of Columbia,’ inapplicable to 
construction of pools on grounds of; ap- 
plicable only to construction of pools on 
land acquired primarily for park, park- 
way, or playground purposes........ 


Compensation— 
Longevity— 

Granted leave of absence for purpose 
of teaching in an accredited school 
in California under a mutual ar- 
rangement by which a California 
teacher also teaches for the same 
period in the District of Columbia; 
entitled to credit for that year’s 
teaching in computing longevity 
increase of pay 

In service on July 1, 1924, and prop- 
erly assigned on that date to class 
3, Group A; not entitled to any al- 
lowance as of said date because of 
longevity credits under section 6, 
act June 4, 1924, 43 Stat. 372, if sal- 
ary as fixed under section 4, sub- 
divisions a, b, or c, as applicable, ex- 
ceeds basic salary plus authorized 
longevity allowance for number of 
years of previous creditable service 
not exceeding five. .............. g 

Military service may not be counted 
in lieu of teaching experience in de- 
termining proper rate for compen- 
sation payable prior to July 1, 1924, 
provision in act June 4, 1924, 43 Stat. 
373, permitting credit for military 
service not being retroactive 

Swimming pools—‘‘ Construction of bath- 
ing pools, District of Columbia,” inap- 
plicable to construction of pools on 
grounds of McKinley High School; ap- 
Plicable only to construction of pools on 
land acquired primarily for park, park- 
way, or playground purposes. _-______- ? 

Water mains—relocating made necessary 
by closing and vacating public streets in 
preparing sites for construction of public 
buildings; appropriations chargeable 


DONATIONS: 


Cash— 
Memorial to women of World War— 

As joint resolution June 7, 1924, 43 Stat. 
665, authorizing appropriation as part 
contribution to erection of memorial 
building, provides that expenditures 
shall be made under direction of des- 
ignated commission, there should be 
placed under its administrative con- 
trol, before contract entered into, 
contributions toward such erection, 
including such as are represented by 
securities, sufficient to cover, together 
with appropriation, entire cost of 
building, including complete equip- 
ment, the contributed and appropri- 
ated moneys to be disbursed and ac- 
counted for as Government funds. __. 
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DONATIONS— Continued. 
Cash—Continued. 





Memorial to women of World War— 
Continued. 

Under joint resolution June 7, 1924, 43 
Stat. 665, authorizing $150,000 appro- 
priation as part contribution to erec- 
tion of memorial building and pro- 
viding that such amount be not ex- 
pended until like amount be raised 
by private subscription, the entering 
into a contract for construction of 
building at cost of $496,000 is not in 
violation of law when total of con- 
tributions and appropriations is suf- 
ficient to cover, and law authorizing 
erection provides that building and 
equipment shall cost not less than 


DRAFTS: 
Stop-payment orders—Postal Service— 
withdrawal of stop-payment orders 


against drafts drawn by postmaster 
whose office was being investigated and 
who is subsequently found guilty of em- 
bezzlement of large sums of public money, 
unauthorized where holder bank had no- 
tice of investigation and of probable 
shortage in accounts ...........-...-.-.--- 


DRILL PAY: > 
See Pay. 

EIGHT-HOUB LAWS: 
See Contracts. 


ELECTRICITY: 
National Park Service—miscellaneous re- 


ceipts—deductions made from claims of 
road contractors in national parks for 


electricity furnished them from power 


plant of park are not properly for credit to 
current appropriation for expenditure, 
but should be covered into Treasury as 
miscellaneous receipts, when electricity 
furnished represents surplus power of 
park plant__.. 


ELECTROTYPES: 
Forest Service—“ General expenses, Forest 


Service, 1927,” applicable to payment for, 
where for use separately and not in con- 
nection with newspaper or magazine 
ertigtes 253.52 220... 


EMBEZZLEMENT: 
Postal Service employees— 


Set-off— 
Retirement deductions— 
Legal and proper for Government, 
through administrative offices, first 
to apply all available assets in its 
Possession, including both unpaid 
salary and amount in retirement 
fund, belonging to defaulting officer 
or employee, toward liquidation of 
indebtedness, before resorting to its 
remedy under his bond 
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Page | EMBEZZLEMENT—Continued. 
Postal Service employees—Continued. 


Set-off—Continued. 

Retirement deductions—Continued. 
Unauthorized based solely on ad- 
ministrative report alleging former 
employee guilty of embezzlement 
and liable for collections on c. o. d. 
packages, where case already pre- 
sented to grand jury which failed to 
indict, and civil suit against em- 
ployee and surety was dismissed for 
lack of direct evidence of employee's 
responsibility. Withholding of de- 
ductions not warranted... _......-- 
Withdrawal of stop-payment orders 
against drafts drawn by postmaster 
whose office was being investigated and 
who is subsequently found guilty of 
embezzlement of large sums of public 
money, unauthorized where holder bank 
had notice of investigation and of prob- 
able shortage in accounts............-- 


EMPLOYEES: 
See Officers and employees. 
EMPLOYEES’ 
COMMISSION: 


Beneficiaries—traveling expenses—in ab- 


COMPENSATION 


sence of specific provision therefor in any 
appropriation made for administering 
longshoremen’s and harbor workers’ com- 
pensation act, payment of traveling ex- 
penses of any injured employee claiming 
benefits under the act for purpose of exam- 
ination and/ortreatmentis not authorized _ 


EN CAMPMENTS: 


See National Guard; Pay. 
ENLISTMENT ALLOWANCE: 

See Gratuities. 
ENVELOPES: 

See Printing and binding. 
EQUIPMENT: 

Government— 


National Park Service—deductions made 
from claims of road contractors in na- 
tional parks for rental of Government 
equipment and furnishing of supplies 
are not for credit to current appropria- 
tion for expenditure but under sections 
3617 and 3618, Revised Statutes, should 
be covered into Treasury as miscellane- 
ous receipts, when equipment and sup- 
plies were purchased from an appropri- 
ation other than current appropriation_ 

Ship’s service laundry at submarine base, 
New London, Conn., being operated by 
civilians under a lease, the machinery 
and equipment having been purchased 
from appropriated funds, constitutes a 
valuable privilege which should be let 
to highest bidder. All receipts from 
such leasing are public funds for deposit 
to miscellaneous receipts 


ESCHEAT: 
See Decedents, estates of. 
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ESTABLISHMENTS: Page 


See Departments and establishments. 
ESTOPPEL: 

Disbursing officers and agents—where disal- 
lowance in accounts removed by deposit 
of proper amount, officer or agent, or any- 
one on his behalf, is estopped from there- 
after questioning correctness of disallow- 
ance in form of claim for refund 

EVIDENCE: 

Presumptive—negligence—where goods re- 
ceived by vessel in good order and not de- 
livered in like condition, presumptive 
negligence lies against carrier and burden 
is on ship to show damage not due to one of 
excepted causes in “‘ Harter Act,’’ 27 Stat. 
445. Fact that article was broken raises a 


Page | FEDERAL RADIO COMMISSION: 

Commissioners—where original nominee as 
member of commission created by act 
February 23, 1927, 44 Stat. 1162, members 
of which are by law required to be ap- 
pointed by and witn advice and consent 
of Senate, failed of confirmation by ad- 
journment of Senate March 4, 1927, a - 
recess appointee to original vacancy may 
not be paid compensation unless and 
until so confirmed, and if he resigns, a 
second recess appointee may not be paid 
compensation unless and until so con- 


FLEET NAVAL RESERVE: 
See Pay. 
FOREIGN SERVICE: 


doubt as to whether it was properly 
stowed and in absence of evidence show- 
ing it was, the doubt must be resolved 
against the shipowner and in favor of 


Prima facie—consideration—deeds—amount 
named therein may generally be con- 
sidered prima facie evidence of sum agreed 
to be paid; this may be overcome by clear 
and convincing evidence to the contrary. 

“Speak-easy ’’—appropriations contained in 
acts January 22, 1925, 43 Stat. 771, and 
March 2, 1926, 44 Stat. 143, for securing 
evidence of violations of national prohibi- 
tion act are not applicable to operation of a 
“speak-easy”’ for sale of intoxicating 
liquors in violation of both 18th amend- 
ment to Constitution and prohibition 


EXECUTIVE DEPARTMENTS: 
See Departments and establishments. 


EXHIBITS: 


Participation—Public Roads, Bureau of— 
appropriations for carrying into effect 
Federal aid highway statutes are avail- 
able for participation in exhibits and fairs 
by bureau to diffuse among the people of 
the United States useful information on 
subjects connected with lawful work of 


Participation—Public Roads, Bureau of— 
appropriations for carrying into effect 
Federal aid highway statutes are avail- 
able for participation in fairs and exhibits 
by bureau to diffuse among the people 
of the United States useful information 
on subjects connected with lawful work 
C6 Gi athasensecasesneaaieren ahaeens 
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Officers— 


Consular agents—compensation—basis of. 

Employees, deceased—-assets—authority in 
section 1709, Revised Statutes, for Foreign 
Service officer to collect amounts due 
deceased American citizens, resident in a 
foreign country, does not permit such 
officer to collect, by signing pay roll, the 
balance of compensation due Foreign 
Service employee at date of death 


Fees — 


Consular agents—com pensation—basis of 
Estates, disposition of—American citi- 
zens dying abroad—how computed. -__. 
Ambassador to Turkey—vacancy which 
occurred in 1917 by resignation was not 
filled. by appointment of naval officer 
as “high commissioner” and where 
office of ambassador has since continued 
to exist, the vacancy therein existed 
while Senate was in session, and while 
the President would be authorized to 
make appointment thereto for term 
expiring at close of next session of Sen- 
ate, appointee would not be entitled to 
pay attaching to the office unless and 
until appointment confirmed by the 


Leaves of absence in United States—sal- 
ary or expenses incident to leave in the 
United States may not be paid for pe- 
riod between expiration of authorized 
leave and date on which it is necessary 
for officer to depart from his home in 
order to take passage on vessel by which 
he is to proceed to his station, and he 
may not, by going from his home to port 
of embarkation at earlier date than 
necessary to board vessel, obligate 
Government to bear his salary or ex- 
penses while awaiting sailing of vessel _ 
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FOREIGN SERVICE—Continued. 
Officers—Continued. 


Transportation of household effects— 
where former consul did not return to 
United States within 6 months after 
retirement but continued to reside 
abroad until his death, approximately 

* 18 months later, and his widow con- 
tinued her residence there for an addi- 
tional 2 years, the household effects of 
the former consul may not be trans- 
ported to the United States at public 
Ca ila te EES i 



















































































Contracts— 

Standard Form No. 33 (short form)— 
promulgated in Bureau of Budget cir- 
cular No. 207, effective September 1, 
1927, throughout Government service, 
when properly executed, satisfies re- 
quirements of section 3744, Revised 
Statutes, as a contract “reduced to 
writing and signed by the contracting 
parties with their names at the end 



























































Standard Government construction con- 
tract— | 
Extra payment unauthorized for instal- 
lation of fly screens shown on draw- 
ings, but stated to have been inad- 
vertently omitted from specifications, 
article 2 of standard Government 
construction contract providing that 
anything shown on drawings and not 
mentioned in specifications “shall 
be of like effect as if shown or men- 
SPENT wictebedosrascesoocese 





















































Procedure under article 9 explained in 
connection with determination of 
damages deductible for delays__..... 

















Under liquidated-damage provision in, 
there is not contractual or legal right 
in contracting or administrative offi- 
cers to grant extension of time for de- 
lays in completing work, their au- 
thority extending only and being 
limited to findings as to cause and 
extent of delays. Question whether 
extension of time authorized is, on 
facts found by contracting officer, or 
by administrative authorities on 
appeal therefrom, one of law for de- 
termination by General Accounting 



























































Standard Form No. 33—contracts—promul- 
gated in Bureau of Budget circular No. 
207, effective September 1, 1927, through- 
out Government service, when properly 
executed, satisfies requirements of section 
3744, Revised Statutes, as a contract 
“reduced to writing and signed by the 
contracting parties with their names at 
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FRAUD: 


See Embezzlement. 

Constructive—Army officers—failure of 
first lieutenant to disclose fact that he 
was a provisional lieutenant was con- 
structive if not actual fraud............_- 

Homesteads—entries—where proceedings 

to cancel entry on public lands are filed 

by General Land Office on ground of 
fraud, and entryman voluntarily consents 
to cancellation, there is no rejection of 
entry such as contemplated by act Decem- 
ber 11, 1919, 41 Stat. 366, and refund of 
purchase price paid thereon is not author- 

Mails, air—transportation of—under sec- 
tions 3737 and 3963, Revised Statutes, as 
modified by act May 17, 1878, 20 Stat. 62, 
assignment or subletting of contract for 
carrying mails, without consent of Post- 
master General, prohibited and upon can- 
cellation of contract because of such as- 
signment or subletting contractor charge- 
able with any damages resulting to 
United States, and amounts earned prior 
to cancellation not forfeited under section 
3950, Revised Statutes, but are to be re- 
tained to reimburse Government for any 
damages sustained; penalty for combina- 
tions to restrain bidding on mail contracts 
extends only to cancellation of contract 
and disqualification from obtaining future 
contracts for carrying the mails_.......-- 

FREEDMEN’S HOSPITAL: 
Appropriations— 

Fiscal year, availability beyond—appro- 
priation in act March 7, 1928, 45 Stat. 
243, not publie building appropriation, 
and is chargeable with compensation of 
engineers or architects only during pe- 
riod for which available...............- 

Payable one-half from Federal funds and 
one-half from District of Columbia 
funds; how disbursed and accounted 


FREIGHT: 
See Transportation. 
FUNDS: 
See Accounts; Indian Affairs. 
Private— 

Reimbursement for expenditures from— 
no authority for reimbursement of an 
officer of United States for payments 
made from personal funds to a probibi- 
tion informer for his services........... 

St. Elizabeths Hospital patients— 
Individual moneys of discharged pa- 

tients which can not be returned to 
former patients should be deposited 
in Treasury to credit of special fund 
designated as ‘‘ Unclaimed moneys of 
discharged patients, St. Elizabeths 
Hospital (special fund) ’’ to be held in 
trust for individual patients and to be 
available for payment of any claim 
which may be hereafter submitted 
and established by them. ............ 
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FUNDS—Continued. FUNDS—Continued. 
Private—C ontinued. Page Public— 
8t. Elizabeths Hospital patients—Con. ” Advances— 


Judgments against—funds deposited in 
Treasury to personal credit of, includ- 
ing war-risk disability compensation 
Payments made to and received by 
the inmates, as distinguished from 
payments made to and received by 
head of institution, are available un- 
der act February 2, 1909, 35 Stat. 592, 
for payment by disbursing officer of 
institution of court judgments against 


carried by superintendents of Indian 
agencies and schools to credit of Indian 
pupils whose whereabouts are unknown 
and whose accounts of private moneys 
have been inactive for several years 
should be covered into Treasury to 
credit of ‘‘Unclaimed individual In- 
dian moneys (special fund) ,”’ to be held 
in trust for payment of claims submit- 
ted by such Indians 
Trust funds— 

Civilian employees— 

Suggestion by Secretary of Treasury 
to establish general trust fund ap- 
propriation designated “Effects of 
deceased civilian employees, War 
Department,” in which will be de- 
posited funds and proceeds of sale 
of personal effects belonging thereto, 
in cases in which no claim filed 
within reasonable time after em- 
ployee’s death, instead of in indi- 
vidual trust fund accounts as now 
carried on books of Treasury and of 
General Accounting Office, ap- 
proved. Supplemental account to 
be kept to reflect actual amount due 


Where, in addition to salary, there are 
due estate of deceased employee 
proceeds of effects left at time of 
death, balance due estate, whether 
for salary or otherwise, after paying 
funeral expenses, etc., should be 
credited to special fund in Treasury 
“Effects of deceased employees, In- 
terior Department,” and may not 
be paid to tax commissioner of State 
to escheat to State; if no heirs, next 
of kin, or creditors known to exist, 
money to remain in Treasury 

Indians—small balances carried by sup- 
erintendents of Indian agencies and 
schools to credit of Indian pupils 
whose whereabouts are unknown and 
whose accounts of private moneys 
have been inactive for several years 
should be covered into Treasury to 
credit of ‘‘ Unclaimed individual In- 
dian moneys (special fund),” to be 
held in trust for payment of claims 
submitted by such Indians.......... 


Appropriation ‘‘ Medical and hospital 
services” is applicable to payment in 
advance, of filing fees, witness fees, 
court costs, etc., in connection with 
appointment or removal of guardians 
of Veterans’ Bureau beneficiaries and 
commitment of veterans to hospitals 
for the insane, in jurisdictions where 
State laws so provide, notwithstand- 
ing section 3648, Revised Statutes___. 


Disbursing officers and agents— 

Preparation of requisitions for ad- 
vance of funds, accounts current, 
deposit lists, ete 

Unauthorized by acts January 22, 
1925, 43 Stat. 771, and March 2, 
1926, 44 Stat. 143, for purpose of 
securing evidence of violations of 
national prohibition act unless 
have received approval of both 
Commissioner of Internal Revenue 
and Secretary of Treasury 

Expenditures— 
llegal— 

Appropriations contained in acts Jan- 
uary 22, 1925, 43 Stat. 771, and 
March 2, 1926, 44 Stat. 143, for se- 
curing evidence of violations of 
national prohibition act are not ap- 
plicable to operation of a ‘‘speak- 
easy” for sale of intoxicating liquors 
in violation of both the eighteenth 
amendment to the Constitution 
and prohibition act 


Under Article 1, section 9 of Constitu- 
tion and sections 3678 and 3732, 
Revised Statutes, no moneys may 
be paid from the Treasury except 
for purposes authorized by law and 
credit can not be allowed for ex- 
penditures not only not authorized 
by law but in contravention of ex- 
press statutes. 


Laundries—leases—ship’s service laundry 
at submarine base New London, Conn., 
being operated by civilians under a 
lease, the machinery and equipment 
having been purchased from appro- 
priated funds, constitutes a valuable 
privilege which should be let to highest 
bidder. All receipts from such leasing 
are public funds for deposit to miscel- 
DCU GUI ccscanecavasedecesaces 


Recoveries—disposition—recoveries for 
violation of sections 4214, 4337, 4371, and 
4377, Revised Statutes, are not subject 
to provisions of section 619, act Sep- 
tember 21, 1922, 42 Stat. 988, not being 
funds collected under the customs laws 
as contemplated by that section; pro- 
ceeds derived from sale of vessels under 
such sections should be treated and de- 
posited as commerce receipts pai 
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FUNDS— Continued. 


Trust— 

Civilian employees, deceased—suggestion 
by Secretary of Treasury to establish 
general trust fund appropriation desig- 
nated “Effects of deceased civilian 
employees, War Department,” in which 
will be deposited funds and proceeds of 
sale of personal effects__............... 

Red River oil operations—disposition, 
under public resolution June 12, 1926, 
44 Stat. 740, of funds derived from 
south half of Red River in Oklahoma 
on account of rentals, bonuses, royal- 
ties, ete., from lands and deposits _.. 


FUNERAL EXPENSES: 
See Burial expenses. 


FURLOUGHS: 


Army enlisted men—rations—where absent 
on furlough and never returned to proper 
station but upon last day of furlough re- 
ports at distant station where later trans- 
ferred, not entitled to furlough ration pay- 
ment of which is authorized where soldier 
returns to his proper station on or before 
last day of furlough or where there is an 
overstaying of furlough leave if upon re- 
turn to proper station the overstaying is 
excused by commanding officer 


FURNITURE: 


Freedmen’s Hospital—purchase and instal- 
lation authorized under appropriation for 
enlarging and remodeling a building, 
where it appears appropriation is specifi- 
cally made available for equipment and 
amount appropriated includes estimate 
for furniture, ete. 


GASOLINE: 


See Tazes. 


GENERAL ACCOUNTING OFFICE: 


Jurisdiction— 

Check payments—has jurisdiction to 
settle claim of bona fida holder for value 
of check issued in excess amount, 
against which stop order entered - - ..... 


Claims— 
Equitable—none to settle where based 
solely on mora! obligation to pay for 
benefits received._..............-...- 


Res judicata—where suit brought by 
Army officer in Court of Claims for 
difference in pay and allowances be- 
tween grades of captain and colonel, 
and final judgment is against re- 
covery, case is res yudicata and officer 
may not thereafter assert in General 
Accounting Office claim based on 
same issue, the only difference being 
that in latter case claim is for longer 
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DIGEST 


GENERAL ACCOUNTING OFFICE— 


Continued. 


Jurisdiction—Continued. 


Claims—Continued. 


Settlements—under section 236, Revised 
Statutes, as amended by section 305, 
act June 10, 1921, 42 Stat. 24, the 
jurisdiction and authority to make 
settlements against debtors of United 
States is, in first instance, that of 
General Accounting Office and all 
claims arising in the administrative 
service against debtors should be 
transmitted to General Accounting 
Office with report and recommenda- 
tion for settlement... ................- 

Decedents, estates of—distribution— 
where summary court’s action in dis- 
posing of personal effects of deceased 

Army personne! is in conformity with 

requirements of one hundred and 

twelfth article of war and regular in 
every respect, General Accounting 

Office not required in settlement of 

claim of heirs for arrears of pay to con- 

sider disposition made by summary 
court; adjustments between heirs a per- 


Disbursing officers and agents— 
Liability— 

Accounting officers are without 
authority, generally, to relieve dis- 
bursing officers from liability for 
overpayment made to another 
officer of Government who refuses 
voluntarily to refund amount of 


Relief from payments to tea inspectors 
functioning as a board and hired by 
contract which have been de- 
termined by the General Account- 
ing Office to be illegal may not be 
granted upon certificate by Secre- 
tary of the Navy under act July 11, 
1919, 41 Stat. 132..................-.. 

None to review action of Arlington 
Memorial Bridge Commission in im- 
posing penalties on contractor for viola- 
tion of eight-hour law. . ...........-.- aed 

Set-off—has jurisdiction to make... ...... 

Reports—Congress—claim for reimburse- 
ment of insurance premiums and wages 
of watchmen maintained on old steamer 
during period of delay by Government 
in furnishing new steam er to which cabin 
from old steamer was to be removed, re- 
ported to Congress under act April 10, 
1928, 45 Stat. 413, with recommendation 


Settlements— 


Claims—has jurisdiction to settle claim 
of bona fide holder for value of check 
issued in excess amount, against which 


Longevity pay claims, act January 29, 
1927, 44 Stat. 1064............ bbinadisde- 
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GENERAL ACCOUNTING OFFICE— 
Continued. 


Suits—instituting—payees against; where 
credit disallowed in disbursing officer’s 
accounts for illegal payment, claim of 
United States is primarily against officer 
and surety for moneys advanced to officer 
and not accounted for, and except where 
protection of interests of United States, 
rather than protection of disbursing 
officer, requires direct action against 
payee, General Accounting Office will 
not attempt, by directing suit or other- 
wise, except by set-off, to effect collection 
from payee of amount illegally paid and 
standing as disallowance in disbursing 
officer’s accounts 


GENERAL LAND OFFICE: 
See Homesteads. 


GENERAL SUPPLY COMMITTEE: 
Schedule— 

Binders, loose-leaf—procurement from 
General Supply contractors or Govern- 
ment Printing Office; when optional 

Blanks, manifold—procurement from 
General Supply contractors or Govern- 
ment Printing Office; when optional.--- 

Books— 

Blank—must be procured from Govern- 
ment Printing Office 

Manifold—procurement from General 
Supply contractors or Jiovernment 
Printing Office; when optional 

Brushes (waxing) and wax—where, under 
order of Architect of the Capitol, pur- 
chase improperly made in open market 
instead of through committee, and 
charged to appropriation “‘ Repairs and 
improvements, courthouse, District of 
Columbia, 1928,” credit allowed for 
excess payment in view of apparent con- 
fusion arising from different provisions 
of statutes as to architect’s authority in 
this connection. Said appropriation 
applicable only to purchases from 
General Supply contractors 

Electric fans—purchases by executive de- 
partment or establishment for delivery 
at Washington, and from there to be 
distributed to a field service of the de- 
partment or establishment, are pur- 
chases for the use of an executive depart- 
ment or establishment within act June 
17, 1910, 36 Stat. 531, and must be made 
from a contractor on the supply sched- 
ule in absence of actual exigency pre- 
venting delivery in time for needs of 


Envelopes—procurement from Govern- 
ment Printing Office or General Supply 
contractors; when required or author- 


Forms, manifold—procurement 
General Supply contractors or Govern- 
ment Printing Office; when optional .. 
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GENERAL SUPPLY COMMITTEE— 
Continued. 
Schedule—Continued. 


Glues—procurement from Government 
Printing Office or General Supply con- 
tractors; when required or author- 


Inks—procurement from Government 
Printing Office or General Supply con- 
tractors; when required or author- 


Notebooks, stenographers’—procurement 
from Government Printing Office and 
not from General Supply contractors 
required when printing, binding, or 
ruling operations necessary for their 


Paper—procurement from Government 
Printing Office or General Supply con- 
tractors; when required or authorized _- 


GIFTS: 
See Donations. 


GLUES: 


Manufactured by Government Printing 
Office—must be procured from; not to be 
included in General Supply schedules nor 
procured from contractors listed there- 


CBevcnsccccecsiassoceccee 


GOVERNMENT PRINTING OFFICE: 
See Printing and binding. 


GRATUITIES: 


Bonus—tepairs to dredge—where contract 
provided for payment of bonus for every 
day saved in completion of repair work 
within stipulated period and certain items 
of work were eliminated, contractor not 
entitled to bonus for time which would 
have been consumed in doing eliminated 


Bad-conduct—payment of gratuity not to 
exceed $25 is authorized by act of March 
4, 1925, 43 Stat. 1274, and regulations 
issued thereunder, to persons dis- 
charged from naval service in accord- 
ance with sentences of courts-martial 
not involving confinement in a naval 


man deserts and is apprehended or re- 
turns to naval jurisdiction after expira- 
tion of enlistment term and is thereupon 
discharged for desertion, whether with- 
out trial or in accordance with court- 
martial sentence, he is not discharged 
“for the good of the service” within 
section 10, act March 4, 1925, 43 Stat. 
1274, and is not entitled upon discharge 
to $25 gratuity authorized by act 
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GRATUITIES—Continued. 
Discharge—Continued. 









Dishonorable—payment of gratuity not 
to exceed $25 authorized by act March 
4, 1925, 43 Stat. 1274, and regulations 
issued thereunder, to persons dis- 
charged from naval service in accord- 
ance with sentences of courts-martial 
not involving confinement in a naval 
prison when discharged 


Enlistment allowance— 


Navy enlisted men— 
Discharged within three months of ex- 
piration of enlistment under act 
August 22, 1912, 37 Stat. 331, who lost 
time for absence without leave or over 
leave, did not serve full period of en- 
listment and time so lost may not be 
considered as “time served” by 
reason of discharge under said act in 
determining service for enlistment 
allowance purposes 


Enlisted for minority who lost not ex- 
ceeding three months’ time because 
of absence due to misconduct, which 
act of August 29, 1916, 39 Stat. 580, as 
amended by act July 1, 1918, 40 Stat. 
717, requires shall be made good be- 
fore enlistment shall be regarded as 
complete; discharged on day preced- 
ing twenty-first birthday under pro- 
visions of act August 22, 1912, 37 Stat. 
331; entitled to enlistment allowance 
based on full term of enlistment as if 
served to expiration of enlistment... 


Held in the service beyortd date of ex- 
piration of enlistment for period equal 
to time lost because of absence with- 
out leave or over leave or other causes; 
entitled to enlistment allowance 
based on actual service between date 
of enlistment and discharge 


If an enlistment is extended for one 
year and reextended for two years the 
extension aggregates three years (an 
enlistment period) and the man is en- 
titled to enlistment allowance based 
on rating held when original term of 
enlistment due to expire, as affected 
by years served in that term___._._- 


Under act August 22, 1912, 37 Stat. 330, 
and section 10, act June 10, 1922, 42 
Stat. 630, measure of enlistment al- 
lowance accruing by reason of exten- 
sion of enlistment, whether extended 
by one or more agreements, is based 
on rating held when term for which 
man enlisted expired as affected by 
duration of that term. 
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Six months’ death—Army officers—where 
officer of Air Corps, holding pilot’s rating 
and assigned to flying duty, dies, without 
making any flights, during three months 
succeeding quarter in which he last 
complied with flying requirements, his 
rate of pay for payment of gratuity isinclu- 
sive of increased pay for flying, although 

403 no flying pay accrued on date of death__ 
GUARDIAN AND WARD: 


Checks, pension—issued in favor of incom- 
petent pensioner for whom guardian pre- 
viously appointed, and canceled because 
payable to guardian only upon execution 
of voucher; procedure where pensioner 
dies before new check issued 

Indians— 

Osages— 
Funds— 

Quarterly payment to guardian, un- 

91 der act February 27, 1925, 43 Stat. 
1008, for maintenance and education 
of minor, not being payable out of 
accumulated income, may not ex- 
ceed in any one quarter the current 
income for that quarter, nothwith- 
standing maximum of $1,000 quar- 
terly fixed by statute............_. 
Unrestricted funds and property in 
hands of guardian of minor allottee 
who becomes of age should be dis- 
Posed of in accordance with order of 
county of Osage County, such 
funds and property not being under 
supervision and control of Secretary 
of Interior as are restricted funds 
covered by act February 27, 1925, 

Veterans’ Bureau beneficiaries—appropri- 
ation “‘ Medical and hospital services” is 
applicable to payment in advance, of 

91 filing fees, witness fees, court costs, etc., 
in connection with appointment or re- 
moval of guardians of Veterans’ Bureau 
beneficiaries and commitment of veterans 
to hospitals for the insane, in jurisdic- 
tions where State laws so provide, not- 
withstanding section 3648, Revised Stat- 

HARTER ACT: 

See Vessels. 
HEADQUARTERS: 

See Subsistence. 
HEADS OF DEPARTMENTS: 


See Departments and establishments. 
HIGHWAYS: 
See Roads. 
HOLIDAYS: 
439 See Sundays and holidays. 
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HOMESTEADS: Page | INDIAN AFFAIRS: 
Entries— Chiloceo Boarding School, Oklahoma— 


Refunds— 

Where application to make homestead 
entry for forfeited land-grant lands in 
Oregon and California was received 
and allowed by local land officers and 
permitted to remain intact, segregat- 
ing the land and protecting it from 
other disposition for nearly five years, 
pending compliance with homestead 
law and submission of final proof, and 
entry is voluntarily relinquished by 
entryman due to illness, without sub- 
mitting final proof and perfecting 
title, there is no statutory authority 
for return to him of fees and commis- 
sions and installment of* purchase 
price paid on original entry. 

Where proceedings to cancel entry on 
public lands are filed by General Land 
Office on ground of fraud, and entry- 
man voluntarily consents to cancel- 
lation, there is no rejection of entry 
such as contemplated by act Decem- 
ber 11, 1919, 41 Stat. 366, and refund 
of purchase price paid thereon is not 
authorized 


HORSES: 


special funds—small balances carried by 
superintendent to credit of Indian pupils 
whose whereabouts are unknown and 
whose accounts of private moneys have 
been inactive for several years should be 
covered into Treasury to credit of “‘Un- 
claimed individual Indian moneys 
(special fund),”’ to be held in trust for 
payment of claims submitted by such 
Indians. 


Funds— 


Special—small balances carried by super- 
intendents of Indian agencies and 
schools to credit of Indian pupils whose 
whereabouts are unknown and whose 
accounts of private moneys have been 
inactive for several years should be 
covered into Treasury to credit of 
“Unclaimed individual Indian moneys 
(special fund),”’ to be held in trust for 
payment of claims submitted by such 


Tribal—‘Interest on Umatilla school 
fund”—inapplicable to payment for 
telephone exchange service in private 
residences of Government officers 


See Livestock. or employees residing in Government 
HOSPITALS: quarters ‘on Indian reservations 
See Medical treatment; St. Elizabeths Hospital. vhereon a8 cflice ls regularly main- 
Decsdunaia ts—funds appropriated tained for conduct of Government 
for, payable one-half from Federal funds 
and one-half from District of Columbia 
funds; how disbursed and accounted for. . 
HOUSEHOLD EFFECTS: 
See Transportation. 
HUSBAND AND WIFE: 
Contracts— 


Trust—‘ Unclaimed individual Indian 
moneys (special fund)’’—small balances 
carried by superintendents of Indian 
agencies and schools to credit of Indian 
pupils whose whereabouts are unknown 
and whose accounts of private moneys 


Fact that wife of person employed by 
Government as engineer of customs 
launch has a separate estate and per- 
sonally owns houseboat in which the 
employee and wife maintain their com- 
mon residence, does not legalize a lease 
of lower story of such houseboat by wife 
to United States as mooring place for 
the customs launch 

Stenographic services—where common 
household maintained from husband’s 
income, payment to wife for steno- 
graphic services engaged by amd ren- 
dered to husband, a Government em- 
Ployee, is not authorized, notwith- 
standing wife owns real estate and other 
investments and has bank account in 


Livestock—diseased—slaughtered—restric- 
tion or limitation in annual appropriation 
acts on Federal indemnity for cattle 
slaughtered in control and eradication of 
tuberculosis in animals may not be 
applied to number of animals collectively 
belonging to same person, but must be 
applied to each animal individually 


have been inactive for several years 
should be covered into Treasury to 
credit of, to be held in trust for pay- 
ment of claims submitted by such 
Indians 


Osages— 


Funds— 

Guardians—unrestricted funds and 
property in hands of guardian of 
minor allottee who becomes of age 
should be disposed of in accordance 
with order of county court of Osage 
County, such funds and property not 
being under supervision amd control 
of Secretary of Interior as are restrict- 
ed funds covered by act February 27, 
1925, 43 Stat. 1008__._. pT aes re 


Minors— 

Quarterly payment to guardian, 
under act February 27, 1925, 43 
Stat. 1008, for maintenance and 
education of minor, not being pay- 
able out of accumulated income, 
may not exceed in any one quarter 
the current income for that quarter, 
notwithstanding maximum of 
$1,000 quarterly fixed by statute... 
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INDIAN AFFAIRS—Continued 











Osages—Continued. 
Funds—Continued. 
Minors—Continued. 

Unrestricted funds and property in 
hands of guardian of minor allottee 
who becomes of age should be dis- 
posed of in accordance with order 
of county court of Osage County, 
such funds and property not being 
under supervision and control of 
Secretary of Interior as are restric- 
ted funds covered by act February 
27, 1925, 43 Stat. 1008. ............. 


Minors— 
Maintenance and education— 
Quarterly payment to guardian, 
under act February 27, 1925, 43 
Stat. 1008, for maintenance and 
education of minor, not being 
payable out of accumulated income, 
may not exceed in any one quarter 
the current income for that quarter, 
notwithstanding maximum of 
$1,000 quarterly fixed by statute... 


Restricted allottee receiving his or 
her full income accumulating in the 
future under act February 27, 1925, 
43 Stat. 1008, may be paid in addi- 
tion thereto, from unpaid income 
that had theretofore accumulated, 
a quarterly allowance for mainte- 
nance and education of a child if it 
is found by Secretary of Interior 
that such payments are for benefit 
CMe i cl said dst hedsbes 


Red River oil operations—trust funds— 
disposition, under public resolution 
June 12, 1926, 44 Stat. 740, of funds derived 
from south half of Red River in Okla- 
homa on account of rentals, bonuses, 
royalties, etc., from lands and deposits_. 


INFORMERS: 


See Customs Service; Prohibition, Enforce- 
ment of. 


INJURIES: 
Personal— 


National Guard officers injured in line of 
duty while attending service school 
under section 99, national defense act 
as amended, and who receives medical 
treatment in station hospital, upon 
discharge therefrom entitled to trans- 
portation in kind to home under act 
June 3, 1924, 43 Stat. 364, and not to 
mileage under section 99 as amended _- 


Navy enlisted men and officers—reim- 
bursement authorized for dental treat- 
ment, necessitated by traumaticinjury, 
procured from civilian dentist, only in 

advance by 


amount authorized in 
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Page | INKS: 
Manufactured by Government Printing 


Office—must be procured from; not to be 
included in General Supply schedules 
Nor procured from contractors listed 


Elizabeths Hospital— 
funds deposited in Treasury to personal 
credit of, including war-risk disability 
compensation payments made to and re- 
ceived by the inmates, as distinguished 
from payments made to and received by 
head of institution, are available under act 
February 2, 1909, 35 Stat. 502, for pay- 
ment by disbursing officer of institution 
of court judgments against the inmates - 


Navy enlisted men— 


Former enlisted man, insane or otherwise 
physically disqualified for active serv- 
ice and who therefore can not validly 
obligate himself to serve in Navy dur- 
ing war or national emergency, may 
not be transferred to Fleet Naval Re- 
serve by reason of having had required 
service, and retainer pay is not payable 

Where absent from duty on account of 
mental derangement rendering man 
not responsible for his acts, right to pay 
does not accrue, same being contingent 
upon performance of service, and any 
expenses authorized to be paid from 
appropriated funds, incurred in con- 
nection with securing his return to cus- 
tody of naval authorities, are not charge- 


Where enlisted man has been found by a 
medical board or boards or by other 
competent authority to be suffering 
from a mental derangement rendering 
him not responsible for his acts, and 
pending action on his case he leaves the 
custody of naval authorities, any ex- 
penses authorized to be paid from ap- 
propriated funds, incurred in connec- 
tion with securing his return to their 
custody, are not chargeable to the man 


Pensioners—pensions, accrued—issuance of 


pension checks to insane pensioner not 
authorized, and if issued but not deliv- 
ered, due to his incompetency, proceeds 
do not become part of his estate, but are 
for disposition as accrued pension to 
widow and children under 16 years of age 
at date of pensioner’s death.............. 


Veterans’ Bureau beneficiaries—commit- 


ments—appropriation ‘‘ Medical and hos- 
pital services” is applicable to payment 
in advance of filing fees, witness fees, 
court costs, etc., in connection with ap- 
pointment or removal of guardians of 
Veterans’ Bureau beneficiaries and com- 
mitment of veterans to hospital for the 
insane, in jurisdictions where State laws 
so provide, notwithstanding section 3648, 
Revised Statutes......... eoupquresease 
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INSURANCE: 

See Veterans’ Bureau, 

Industrial—premiums—claim for reimburse- 
ment of insurance premiums and wages 
of watchmen maintained on old steamer 
during period of delay by Government in 
furnishing new steamer to which cabin 
from old steamer was to be removed, re- 
ported to Congress under act April 10, 
1928, 45 Stat. 413, with recommendation 


Property, public—inclusion in National 
Guard contract of stipulation to effect 
Government would insure buildings in 
process of construction and reimburse con- 
tractor for cost of certain restoration made 
necessary by severe winds and storms, 
unauthorized. Policy of United States 
not to insure its property 


INTEREST: 

See Veterans’ Bureau, adjusted compensa- 

tion. 

Judgments— 

Internal revenue taxes— 

Refunds— 

Under section 1117 (b), act February 
26, 1926, 44 Stat. 120, interest not 
payable for period between date of 
judgment and date writ of certio- 
rari granted was dismissed on mo- 
tion of petitioner 

While section 1117 (b), act February 
26, 1926, 44 Stat. 120, authorizes 
allowance of interest to date of ren- 
dition of judgment or to date of 
entry of final judgment in event 
such judgment is reviewed by ap- 
pellate court, neither said section 
nor act of September 30, 1890, 26 
Stat. 537, authorizes payment of 
interest during interim between 
date of judgment and date petition 
for certiorari denied 

INTERIOR, DEPARTMENT OF: 

See Freedmen’s Hospital; Indian Affairs; 
National Park Service; St. Elizabeths Hos- 
pital. 

Jurisdiction— 

Freedmen’s Hospital is under, regardless 
of fact that District of Columbia may 
contribute to its support 

None to compromise claims of Govern- 


Regulations—leaves of absence—granting 
of, to field employees of Reclamation 
Service not fixed by statute but within 
discretion of Secretary of Interior and 
where regulations have been issued fixing 
amount of leave allowable upon resigna- 
tion from service to two and one-half days 
for each month of service since first of cal- 
endar year, such regulations are control- 
ling, .and a field officer is not authorized 
to grant leave in excess of that rate...... 
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See Burial expenses. 


INTERNAL REVENUE SERVICE: 
See Prohibition, Enforcement of; Tazes. 
JOINT COMMITTEE ON PRINTING: 
Jurisdiction—authority in act March 1, 
1919, 40 Stat. 1270, to permit printing 
work to be done elsewhere than at Gov- 
ernment Printing Office is confined by 
the statute to work ‘deemed * * * 
to be urgent or necessary to have done 
elsewhere than in the District of Colum- 
bia for the exclusive use of any field serv- 
ice outside of the said District” 


JUDGMENTS: 
See Courts; Interest. 


JURISDICTION: 

See Arlington Memorial Bridge Commission; 
General Accounting Office; Interior Depart- 
ment; Joint Committee on Printing; Vet- 
erans’ Bureau. 


JURORS: 
See Courts. 


LABOR DEPARTMENT: 
See Naturalization, Bureau of. 


LABOR-SAVING DEVICES: 
See Devices. 

LAND: 
See Leases; Real estate, 


LAND-GRANT: 
See Transportation. 
LAUNDRY: 


New London, Conn.—ship’s service laun- 
dry at submarine base, being operated by 
civilians under alease, the machinery and 
equipment having been purchased from 
appropriated funds, constitutes a valuable 
privilege which should be let to highest 
bidder. All receipts from such leasing 
are public funds for deposit to miscella- 
,heous receipts 

LEASES: 

Boathouse—fact that wife of person em- 
ployed by Government as engineer of 
customs launch has a separate estate and 
personally owns houseboat in which the 
employee and wife maintain their com- 
mon residence, does not legalize a lease of 
lower story of such houseboat by wife to 
United States as a mooring place for the 
customs launch 

Damages— 

Buildings—railings removed by Govern- 
ment under authority to make altera- 
tions, but subsequently taken from 
building and appropriated to own use 
without knowledge or consent of lessor, 
who is entitled to damages represent- 





930 


LEASES — Continued. 
Damages—Continued. 
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LEASES— Continued. 
Rent—Continued. 
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Waste—destruction of farmhouses upon 
tracts of land leased for cantonment 
and camp sites, although necessary for 
use of Jand for purposes for which 
leased, constitutes waste for which les- 
sor entitled to damages 


Disputes — arbitrators — appointment of 
board of, not authorized in absence of 
statutory authority for creation of such 


Illegal—Congressmen—the election of the 
lessor as a Member of Congress operates 
under section 114, act March 4, 1909, 35 
Stat. 1109, to dissolve the lease agreement 
under which the premises are being oc- 
cupied by the Government and termi- 
nates his right to rent for occupancy sub- 
sequent to date of his election ........... 
Land— 
Camp sites—destruction of farmhouses 
upon tracts of land leased for canton- 
ment and camp sites, although neces- 


Holding over beyond term—lease cre- 
ated tenancy for stated period with 
right reserved to continue occupancy 
during following fiscal years by giving 
one month's notice; upon Govern- 
ment’s failure to give required notice 
and retaining possession without ob- 
jection of lessor, the tenancy is con- 
tinued by the holding over for a period 
equal to that reserved in the lease 


Restoration of premises— 


Appointment of board of arbitrators in 
connection with, not authorized in ab- 
sence of statutory authority for creation 
et oi stinceraeincecdsetuneee 

Railings removed from building leased 
by Government under authority to 
make alterations, but subsequently 
taken from building and appropriated 
to own use without knowledge or con- 
sent of lessor, who is entitled to dam- 
ages representing value of railings de- 
I neo neste bisa raat hiedemenenta aint 


sary for use of land for purposes for 
which leased, constitutes waste for 
which lessor entitled to damages 


LEAVES OF ABSENCE: 


See Subsistence; Traveling expenses. 
Annual— 


Red River oil operations—disposition, 
under public resolution June 12, 1926, 44 
Stat. 740, of funds derived from south 
half of Red River in Oklahoma on ac- 
count of rentals, bonuses, royalties, etc., 
from lands and deposits 

Landing field—appropriation ‘‘ Contract 
air mail” inapplicable to procurement, 
by rental or otherwise, of space at landing 
fields or elsewhere for sorting and dis- 
tributing mail 
Laundry—ship’s service laundry at sub- 
marine base, New London, Conn., being 
operated by civilians under a lease, the 
machinery and equipment having been 
purchased from appropriated funds, con- 
stitutes a valuable privilege which should 
be let to the highest bidder. All receipts 
from such leasing are public funds for 
deposit to miscellaneous receipts - - - . ..... 
Notices—lease created tenancy for stated 
period with right reserved to continue 
occupancy during following fiscal years 
by giving one month’s notice; upon Gov- 
ernment’s failure to give required notice 
and retaining possession without object- 
tion of lessor, the tenancy is continued by 
the holding over for a period equal to that 
reserved in the lease 

Rent 

Congressmen—the election of the lessor 
as a Member of Congress under section 
114, act March 4, 1909, 35 Stat. 1109, to 
dissolve the lease agreement under 
which the premises are being occupied 
by the Government and terminates 
his right to rent for occupancy sub- 
sequent to date of his election......... 


Accrued—compensation for, upon separa- 
tion from service, unauthorized 

District of Columbia school teacher 
granted leave of absence for purpose of 


teaching in an accredited school in 
California under a mutual arrangement 
by which a California teacher also 
teaches for the same period in the Dis- 
trict of Columbia is entitled to credit 
for that year’s teaching in computing 
her longevity increase of pay........ a 
Foreign Service officers—salary or ex- 
penses incident to leave in the United 
States may not be paid for period be- 
tween expiration of authorized leave 
and date on which it is necessary for 
officer to depart from his home in order 
to take passage on vessel by which he is 
to proceed to his station, and he may 
not, by going from his home to port of 
embarkation at earlier date than neces- 
sary to board vessel, obligate Govern- 
ment to bear his salary or expenses 
while awaiting sailing of vessel _-_..... 
Panama Canal—under subsection (g) of 
section 8 of Panama Canal Act as 
amended by section 2, act December 
29, 1926, 44 Stat. 924, President author- 
ized to promulgate regulations granting 
to district judge, district attorney, and 
marshal of Panama Canal Zone, right 
to accumulate through two calendar 
years leave with pay of 60 days each 
year authorized by statute; President 
may not authorize payment of salary 
attaching to above offices for accrued 
unused leave authorized by law after 
officers separated from service. .......- 
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LEAVES OF ABSENCE—Continued. 
Annual—Continued. 

Reclamation Service field employees; 
granting of leave to, with pay not fixed 
by statute but within discretion of 
Secretary of Interior and where regula- 
tions have been issued fixing amount 
of leave allowable upon resignation 
from service to two and one-half days 
for each month of service since first of 
calendar year, such regulations are 
controlling and a field officer is not 
authorized to grant in excess of that 
rate 

Rural carrier under suspension without 
pay, who is to be dismissed from the 
service for attempting to destroy mail 
matter, may not be granted leave with 
pay prior to dismissal 

Court— 

Government employees— 

Absence as Government witness before 
United States commissioner not to be 
charged against annual leave, and 
regular pay not affected 

Attendance before District of Columbia 
police trial board in obedience to sum- 
mons does not entitle to regular com- 
pensation unless entitled to and 
granted annual leave therefor 

Jury duty—Government employees not 
entitled to compensation for time ab- 
sent from regular duties unless entitled 
to and granted leave therefor... ......- 

Cumulative—Panama Canal—under sub- 
section (g) of section 8 of Panama Canal 

Act, as amended by section 2, act Decem- 

ber 29, 1926, 44 Stat. 924, President au- 

thorized to promulgate regulations grant- 
ing to district judge, district attorney, 
and marshal of Panama Canal Zone right 
to accumulate through two calendar years 
leave with pay of 60 days each year au- 
thorized by statute. President may not 
authorize payment of salary attaching to 
above offices for accrued unused leave au- 
thorized by law after officers separated 


Excess—Army officers—what entitled to, 
under section 1265, Revised Statutes, 
where absent on excess leave for period of 


Furloughs— 

Navy-yard employees—furloughed with- 
out pay for convenience of Government 
at termination of first service year and 
subsequently discharged without being 
recalled from furlough; pay entitled to. 

War Department employees—furlough 
without pay for one year, due to re- 
duced activities, and subsequent re- 
calling to duty before expiration of 
furlough due to irregularities in its 
issuance, do not entitle to compensa- 
tion from appropriated funds for per- 
sonal services for period during which 
no service was rendered... ............- 
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LEAVES OF ABSENCE Continued. 
Military 


Army officers—what entitled to, under 
section 1265, Revised Statutes, where 
absent on excess leave for period of two 

Navy officer becomes ill and unexpired 
portion of leave revoked; is not on duty 
within section 1586, Revised Statutes, 
and payment from public funds for 
medicines and medical attendance pro- 
cured from civilian sources unauthor- 

Retired officers—decision June 1, 1927, 
A-17898, that retired officer of Navy 
on active duty is not entitled to full pay 
and allowances while on leave, has 
no application to occasional discon- 
nected absences of short duration 
with permission or acquiescence of 
immediate superior 


Without pay— 


Foreign Service officers—salary or ex- 
penses incident to leave in the United 
States may not be paid for period be- 
tween expiration of authorized leave 
and date on which it is necessary for 
officer to depart from his home in order 
to take passage on vessel by which he 
is to proceed to his station, and he may 
not, by going from his home to. port of 
embarkation at earlier date than neces- 
sary to board vessel, obligate Govern- 
ment to bear his salary or expenses 
while awaiting sailing of vessel. _. 

Navy-yard employees—furloughed 
without pay for convenience of Gov- 
enment at termination of first service 
year and subsequently discharce: 
without being recalled from furlough; 
pay entitled to ut 

War Department employees—furlough 
without pay for one year, due to 
reduced activities, and subsequent 
recalling to duty before expiration of 
furlough due to irregularities in its 
issuance, do not entitle to compensa- 
tion from appropriated funds for per- 
sonal services for period during which 
no service was rendered 


LECTURES: 


Educational—attendance of Department 
of Agriculture employees—‘ Salaries and 
expenses, Bureau of Animal Industry, 
1928,” inapplicable to, where not inci- 


dental to meetings of societies or asso- 
ciations 


LIENS: 
Automobiles seized under prohibition en- 


forcement laws—where in proceedings for 
forfeiture of automobile seized under sec- 
tion 3450, Revised Statutes, a lienor 
interyenes and lien decreed by court 
against proceeds from sale of machine 
becomes final, lienor entitled to proceeds 
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LIVESTOCK: 
Cattle, diseased—slaughtered—testriction 
or limitation in annual appropriation acts 
on Federal indemnity for cattle slaugh- 
tered in control and eradication of tuber- 
culosis may not be applied to number of 
animals collectively belonging to same 
person, but must be applied to each ani- 
mal individually 
Horses— 

Seized under prohibition enforcement 
laws—teimbursement for payment for 
feed and care furnished team of horses 
seized by prohibition agent and sub- 
sequently restored to owner, unau- 
CG a od diced bitdnisals dtd didlo dite’ 

Used for occasional movement of camp 
of Forest Service employee, and found 
dead in hole after being turned out to 
graze; reimbursement under act March 
4, 1913, 37 Stat, 843, unauthorized, as 
death did not occur while being used 
for “necessary fire fighting, trail, or 
official business” 

LOANS: 


See Veterans’ Bureau, adjusted compensa- 
tion. 

LODGINGS: 

See Subsistence. 
LONGEVITY: 

See Compensation; Pay. 
MAILS: 

See Post Office Department. 
MARINE CORPS: 

See Pay. 

Savings deposits—value of clothing issued 
an enlisted man in excess of authorized 
allowance may be set off against savings 
deposit upon discharge of man 

MATRICES: 

Forest Service—‘‘ General expenses, Forest 
Service, 1927,” applicable to payment 
for, where for use separately and not in 


connection with newspaper or magazine 
QHEIGIER.. cud <ninens> cnesaduintaemsibtbhade 


MAXIMS: 
See Words and phrases. 
MEALS: 
See Subsistence. 
MEDALS, PINS, AND BARS: 
See Pay, additional. 
MEDICAL TREATMENT: 
Army—Officers’ Reserve Corps—continua- 
tion of pay and allowances under section 

4, act June 3, 1924, 43 Stat. 364, and regu- 

lations pursuant thereto; when right to 

terminates__........ Selbtids ktbdsncstissul 
Dental— 

Navy enlisted men and officers—reim- 
bursement authorized for dental treat- 
ment, necessitated by traumatic injury, 
procured from civilian dentist, only in 
amount authorized in advance by 

Bureau of Medicine and Surgery - - - 
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MEDICAL TREATMENT—Contd. 


DIGEST 


Dental—Continued. 


Veterans’ Bureau beneficiaries—relief 
from pain only contemplated in emer- 
gency treatment. Under section 202 
(9), World War veterans’ act, as 
amended by section 8, act March 4, 
1925, 43 Stat. 1307, veterans entitled to 
medical or hospital treatment of service- 
connected noncompensable disability 
may be reimbursed for periods on or 
subsequent to June 7, 1924, and not in 
excess of one year prior to filing claim, 
for treatment procured through private 
sources in emergency when no bureau 
facilities feasibly available, on same 
basis as beneficiaries receiving disabil- 
ity compensation ....................-- 

Employees’ Compensation Commission 
beneficiaries—traveling expenses—in ab- 
sence of specific provision therefor in any 
appropriation made for administering 
longshoremen’s and harbor workers’ 
compensation act, payment of traveling 
expenses of any injured employee claim- 
ing benefits under the act for purpose of 
examination and/or treatment is not 
authorized 

Hospitals— 

National Guard enlisted men—where 
permission applied for and granted to 
return from encampment to home sta- 
tion of organization in privately-owned 
automobile of another member of organ- 
ization, reimbursement not authorized 
of cost of private medical and hospital 
care and treatment for injury sustained 


Officers’ Reserve Corps—continuation of 
pay and allowances under section 4, act 
June 3, 1924, 43 Stat, 364, and regula- 
tions pursuant thereto; when right to 
terminates 

Leaves of absence—Navy officer becomes 

ill while on leave and unexpired portion 

of leave revoked; is not on duty within 

section 1586, Revised Statutes, and pay- 

ment from public funds for medicines and 

medical attendance procured from civil- 

ian sources unauthorized 
Private— 

National Guard enlisted men— 

Where members of organization of Na- 
tional Guard are en route to encamp- 
ment under proper orders and suffer 
injury while so en route they are en- 
titled, if no service or Government 
facilities are available, to medical 
treatment and hospital care at expense 
of United States 

Where permission applied for and 
granted to return from encampment 
to | ome station of organization in pri- 
vately owned automobile of another 
member of organization, reimburse- 
Ment not authorized of cost of private 
medical and hospital care and treat- 

ment for injury sustained en route __- 
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MEDICAL TREATMENT—Contd. 
Private—Continued. 


Navy— 


Page | MIDSHIPMEN: 
See Naval Academy. 


MILEAGE: 


Enlisted men and officers—reimburse- 
ment authorized for dental treatment, 
necessitated by traumatic injury, pro- 
cured from civilian dentist, only in 
amount authorized in advance by 
Bureau of Medicine and Surgery - - -- 


Officer becomes il] while on leave and 
unexpired portion of leave revoked; is 
not on duty within section 1586, Re- 
vised Statutes, and payment from 
public funds for medicines and medi- 
cal attendance procured from civilian 
sources unauthorized 


Veterans’ Bureau beneficiaries—under 
section 202 (9), World War veterans’ 
act, as amended by section 8, act March 
4, 1925, 43 Stat. 1307, veterans entitled 
to medical or hospital treatment of serv- 
ice-connected noncompensable disabil- 
ity may be reimbursed, for periods on 
or subsequent to June 7, 1924, and not 
in excess of one year prior to filing claim, 
for treatment procured through private 
sources in emergency when no bureau 
facilities feasibly available, on same 
basis as beneficiaries receiving disability 
compensation. Emergency dental treat- 
ment contemplates only relief from pain. 


Public—National Guard officer injured in 
line of duty while attending service sehool 
under section 99, national defense act as 
amended, and who receives medical treat- 
ment in station hospital, upon discharge 
therefrom entitled to transportation in 
kind to home under act June 3, 1924, 43 
Stat. 364, and not to mileage under section 


Destitute, injured, or sick American— 
where conditions such that consular 
officers can not procure prompt medical 
and hospital treatment and subsistence 
for American seamen at expense of mas- 
ter or owner of vessel upon which last 
served, relief may be furnished at ex- 
pense of United States and payment 


made from appropriation for relief of 
American seamen. 


Disabled American—contraction of vene- 
real disease due to own misconduct does 
not relieve owners or operators of vessels 
on which last served of obligation to fur- 
nish such hospitalization and mainte- 
nance as may be necessary incident to 
return of seaman to ports in United 


Pilots—members of pilots’ associations, 
unless regularly employed as members 
of crews or complements of registered, 
enrolled, or licensed vessels of United 
States, not entitled to free treatment 
from Public Health Service............ 


wl 


Army officer taken ill while traveling under 


competent orders by airplane and entered 
hospital away from permanent station; 
is entitled to mileage for travel performed 
under competent orders, after recovery, 
from hospital to proper station, travel 
being performed in a duty status and 
without troops 


Automobiles, use of own—Agriculture De- 


partment employees—allowance of mile- 
age for use of personally owned automo- 
bile on official business as authorized by 
act May 11, 1926, 44 Stat. 530, precludes 
any additional allowance on actual-ex- 
pense basis for repairs necessitated by 
freezing of radiator; act March 4, 1913, 37 
Stat, 843, relative to claims for damages to 
horses, equipment, etc., incident to opera- 
tions of Forest Service, inapplicable to 
payment for such repairs 


Constructive travel—Army officer detached 


from duty in China to duty in Washing- 
ton, D. C., with permission to travel via 
Europe by commercial means but with- 
out direction as to mode or route is en- 
titled to reimbursement for what it would 
have cost by transport to @an Francisco 
and mileage thence to Washington; but if 
in due course officer would have been as- 
signed duty on west coast and assign- 
ment at Washington was to permit return 
via Europe, no mileage is payable for 
travel in United States 


National Guard officer injured in line of 


duty while attending service school under 
section 99, national defense act as amended, 
and who receives medical treatment in 
station hospital, upon discharge there- 
from entitled to transportation in kind to 
home under act June 3, 1924, 43 Stat. 364, 
and not to mileage under section 99 as 


Detached from duty in China to duty 
in Washington, D. C., with permis- 
sion to travel via Europe by com- 
merical means but without direc- 
tion as to mode or route; entitled to 
reimbursement for what it would 
have cost by transport to San 
Francisco and mileage thence to 
Washington; but if in due course 
officer would have been assigned 
duty on west coast and assign- 
ment at Washington was to permit 
return via Europe, no mileage is 
payable for travel in United 
O_O 
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MILEAGE—Continued. 


Routes—Continued. 
Circuitous—Continued. 
Army officers—Continued. 

Where officer traveling in mileage 
status on permanent change of 
station selects circuitous route, no 
increased cost to Government re- 
sulting from transportation fur- 
nished on transportation request, 
he is not entitled to transportation 
of his dependents by such circuitous 
route, and pursuant to section 12, 
act May 18, 1920, 41 Stat. 604, he is 
chargeable with increased cost to 
Government for their transporta- 
tion by such route. ..............-. 

Where there are one or more routes 
other than official route between 
two points involved in mileage 
account which are competitive and 
equalize with official route as re- 
gards cost to Government for fur- 
nishing transportation over such 
routes, deduction for transportation 
furnished over competitive route is 
same as if furnished over official 





routes other than official route between 
two points involved in mileage ac- 
counts of Army officers, which are com- 
petitive and equalize with official route 
as regards cost to Governinent for fur- 
nishing transportation over such routes, 
deduction for transportation furnished 
over competitive route is same as if 
furnished over official route__......... 
Officers—mileage allowance to officers of 
Army, Navy, Marine Corps, Coast 
Guard, Coast and Geodetic Survey, 
and Public Health Service, under act 
June 12, 1906, 34 Stat. 246, as extended 
by act June 10, 1922, 42 Stat. 631; how 
Sea travel—Army officers detached from 
duty in China to duty in Washington, 
D. C., with permission to travel via 
Europe by commercial means but with- 
out direction as to mode or route; entitled 
to reimbursement for what it would 
have cost by transport to San Francisco 
and mileage thence to Washington; but 
if in due course officer would have been 
assigned duty on west coast and assign- 
ment at Washington was to permit return 
via Europe, no mileage is payable for 
travel in United States_................- 
Sick in hospital—where officer taken ill 
while traveling under competent orders 
by airplane and entered hospital away 
from permanent station, he is entitled to 
mileage for travel performed under com- 
petent orders, after recovery, from hospi- 
tal to. proper station, travel being per- 
formed in a duty status and without 
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Transportation furnished—deductions— 
mileage allowance to officers of Army, 
Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Public 
Health Service, under act June 12, 1906, 
34 Stat. 246, as extended by act June 10, 
1922, 42 Stat. 631; how determined_...._. 

Troops, travel without—where officer taken 
ill while traveling under competent or- 
ders by airplane and entered hospital 
away from permanent station, he is 
entitled to mileage for travel performed 
under competent orders, after recovery, 
from hospital to proper station, travel 
being performed in a duty status and 
without troops 


MILITARY ACADEMY: 


Cadet service at—Navy officers—may be 
counted in computing pay under section 
1, act June 10, 1922, 42 Stat. 625, of officer 
appointed to Military Acedemy June 14, 
1911 (being prior to August 24, 1912), dis- 
charged September 5, 1912, appointed 
May 20, 1913, midshipman at Naval 
Academy, from which graduated and 
commissioned. --............- 


MISCELLANEOUS RECEIPTS: 


Bonds, bail—estreatment—order vacated; 
refund of amount remitted by order of 
United States district court under 
authority of section 1020, Revised Stat- 
utes, unauthorized from appropriation 
“Refunding moneys erroneously re- 
ceived and covered (Justice)” where 
amount covered into Treasury as mis- 
cellaneous receipts 


Devices, labor saving—exchange of old for 
new—where Government departments 
have on hand adding machines and similar 
labor-saving devices, same may be ex- 
changed in accordance with section 5, 
act March 4, 1915, 38 Stat. 1161, but bids 
thereon shall be requested in accordance 
with section 3709, Revised Statutes, and 
where cash bid exceeds exchange value, 
same must be accepted and proceeds 
covered into Treasury as miscellaneous 
receipts in compliance with section 3618, 


Electricity—Nationsl Park Service—de- 
ductions made from claims of road con- 
tractors in national parks for electricity 
furnished them from power plant of park 
are not properly for credit to current 
appropriation for expenditure but should 
be covered into the Treasury as miscel- 
laneous receipts, when electricity fur- 
nished represents surplus power of park 
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MISCELLANEOUS RECEIPTS—Con. Page | NATIONAL GUARD: 
Sales-——vehicles seized under section 3450, See Pay. 
Revised Statute—proceeds from sale to Encampments— 


be covered into Treasury as miscellaneous 
receipts, without abatement or deduction. 
Expenses of sale are chargeable to appro- 
priation for salaries, fees, and expenses of 
United State marshals. 

Ship’s service laundry at New London, 
Conn., submarine base, being operated 
by civilians under lease, the machinery 
and equipment having been purchased 
from appropriated funds, constitutes a 
valuable privilege which should be let to 
highest bidder. All receipts from such 
leasing are public funds for deposit to 
miscellaneous receipts 

Supplies and equipment—National Park 
Service—deductions made from claims of 
road contractors in national parks for 
rental of Government equipment and 
furnishing of supplies are not for credit 
to current appropriation for expenditure, 
but under sections 3617 and 3618, Revised 
Statute, should be covered into Treasury 
as miscellaneous receipts, when equip- 
ment and supplies were purchased from 
an appropriation other than the current 
appropriation 

Withdrawals — amounts deposited into 
Treasury as miscellaneous receipts by or 
on behalf of disbursing officer, to cover 
disallowances of payments to payees who 
were indebted to the United Stetes, may 
not be refunded 


Medical treatment— 

Where enlisted men of an organization 
of National Guard are en route to an 
encampment under proper orders and 
suffer injury while so en route they 
are entitled, if no service or Govern- 
ment facilities are available, to medi- 
cal and hospital care and treatment 
at expense of United States for proper 
treatment of such injuries under sec- 
tion 4, act June 3, 1924, 43 Stat. 364_. 

Where enlisted man applied for and was 
granted permission to return from 
encampment to home station of or- 
ganization in privately owned auto- 
mobile of another member of organi- 
zation, reimbursement not author- 
ized of cost of private medical and 
hospital care and treatment for injury 
sustained en rotite..............___-- 

Pay and allowances of officers—computa- 
tion of “actually enrolled enlisted 
strength” of a company under para- 
graph 37a, National Guard Regulations 

45, should exclude men whose enlist- 

ments would expire during period of 


Provost guards—transportation from and 
to encampment site, of provost guard 
on duty 3 miles distant for maintenance 
of order among guardsmen while not 
on duty, unauthorized at Government 
expense._.__.____- 


MISTAKES: 
See Contracts. 


MONEY ORDERS: 


NATIONAL HOME FOR DISABLED 
VOLUNTEER SOLDIERS: 
Members—admission—term “officers, sol- 

diers, sailors, and marines” contained in 
Geo Fost. Office: Depertreest. act June 7, 1924, 43 Stat. 519, providing 

MONUMENTS, MEMORIALS, AND for admission of certain persons to bene- 

TABLETS: fits of home does not include members of 


Memorial to women of World War—as joint Army Nurse Corps; in absence of more 


resolution June 7, 1924, 43 Stat. 665, 
authorizing appropriation as part contri+ 
bution to erection of memorial building 
provides that expenditures shall be made 
under direction of designated commis- 
sion, there should be placed under its 
administrative control, before eontract 
entered into, contributions toward such 
erection including such as are represented 
by securities, sufficient to cover, together 
with appropriation, entire cost of build- 
ing, including complete equipment, the 
contributed and appropriated moneys to 
be disbursed and accounted for as Govy- 


specific authority for their admission to 
the home, credit will not be allowed for 
disbursements on their account after end 


NATIONAL PARK SERVICE: 
Yosemite— 


Electricity—deductions made from claims 
of road contractors in national parks for 
electricity furnished them from power 
plant of park are not properly for credit 
to current appropriation for expendi- 
ture but should be covered into Treas- 
ury as miscellaneous receipts, when 
electricity furnished represents surplus 
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NATIONAL PARK SERVICE—OCon. 
Yosemite—Continued. 


Supplies and equipment—rental of—de- 
ductions made from claims of road con- 
tractors in national parks for rental of 
Government equipment and furnishing 
of supplies are not for credit to current 
appropriation for expenditure but un- 
der sections 3617 and 3618, Revised 
Statutes, should be covered into Treas- 
ury as miscellaneous receipts, when 
equipment and supplies were purchased 
from an appropriation other than the 


NATION AL SESQUICENTENNIAL EX- 
HIBITION COMMISSION: 
Concessionaires— 

Alleged tortious seizure by commissioner, 
at expiration of exposition, of metal 
slugs and stamped medals belonging to 
concessionaire does not render United 
States liable in damages in absence of 
specific legislation, or express agreement 
authorized by law, providing therefor _. 

Refund unauthorized to concessionaire of 
money paid by him to United States 
commissioner o/ exposition for labor and 
materia] used in furnishing medals and 
engravings to be sold by concessionaire, 
where it appears former alleged agree- 
ment whereby United States was to fur- 
nish the labor and material without 
cost to concessionaire was revoked, as 
expressly provided for therein, for 
failure to abide by terms—sold products 
from Government presses at prices in 


NATURALIZATION, BUREAU OF: 

Clerks of ecourts—additional allowance to 
clerks and assistants must be based on 
and not exceed half of fees received during 
preceding fiscal year and may not exceed 
half of total fees received during current 
fiscal year. Procedure where indication 
is that fees for entire year will fall below 
double amount of additional allowance 
previously authorized 

NAVAL ACADEMY: 

Midshipmen—service at may not be 
counted under appointment subsequent 
to date of act March 4, 1913, 37 Stat. 891 .. 

NAVAL HOME: 

Benefits—Veterans’ Bureau beneficiary 
not entitled to disability compensation 
unless and until he surrenders all claim 
to money allowance authorized by section 
4756, Revised Statutes, in lieu of being 
provided a home at Naval Home or 
Asylum, Philadelphia, Pa 

NAVAL RESERVE: 

See Pay. 

NAVY: 

See Gratuities; Medical treatment; Pay; 
Quarters; Subsistence allowance; Travel 
allowance. 


Page | NEGLIGENCE: 


391 


672 


556 


Agents—where goods received by vessel in 


good order and not delivered in like con- 
dition, presumptive negligence lies 
against carrier and burden is on ship to 
show damage not due to one of excepted 
causes in Harter Act, 27 Stat. 445. Fact 
that article was broken raises a doubt 
as to whether it was properly stowed and 
in absence of evidence showing it was, the 
doubt must be resolved against the ship- 
owner and in favor of shipper. 


NEWSPAPERS: 
See Advertising; Books, periodicals, 


newspapers. 


NIGHT WORK: 
See Compensation. 
NURSES: 
Army— 


Longevity pay—service as nurse in 
either Army or Navy Nurse Corps 
may be counted under act June 10, 
1922, for active duty pay purposes, but 
not service as nurse in Public Health 


National Home for Disabled Volunteer 
Soldiers—term “officers, soldiers, 
sailors, and marines” contained in 
act June 7, 1924, 43 Stat. 519, provid- 
ing for admission of certain persons to 
benefits of home does not include 
members of Army Nurse Corps; in 
absence of more specific authority for 
their admission to the home, credit 
will not be allowed for disbursements 
on their account after end of current 


Temporary duty—service as temporary 
chief nurse not within any of grades 
for which additional supplemental 
annual retired pay authorized and may 
not be counted in computation 


OATHS: 
Promotion—Foreign Service officer pro- 


moted by commission to higher class is 
entitled to increased compensation from 
date of formal acceptance of commission, 
entrance 6n duty, or taking oath of office; 
if no change in duties involved, continu- 
ance on such duties considered construc- 
tive acceptance of commission entitling to 
increased compensation from date of com- 
mission when no later effective date fixed 
in commission or in authorized regula- 
na ccacnpechsabsodecngee aude 


Traveling expenses—Panama Canal—mar- 


shal taking oath of office, executing an 
official bond, and designating a deputy 
before proceeding to the post of duty to 
which appointed is not relieved of obli- 
gation of bearing expenses of reporting to 
place where his duties are to be per- 
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OFFICERS AND EMPLOYEES: 


See Affidavits; Appointments; Ciassification; 
Compensation; Delegation of authority; 
Oaths; Pay. 

Authority— 

Seized automobiles—persons accepting 
for storage are charged with knowledge 
of provisions of law relative to seizures 
and of limited powers of Government 
officers and employees 

Unauthorized acts—alleged tortious seiz- 
ure by commissioner of national sesqui- 
centennial exposition, at expiration 
thereof, of metal slugs and stamped 
medals belonging to concessionaire does 
not render United States liable in dam- 
ages in absence of specific legislation, or 
express agreement authorized by law, 
providing therefor 

Contracting with Government— 

Congressmen—leases—the election of the 
lessor as a Member of Congress operates 
under section 114, act March 4, 1909, 
35 Stat. 1109, to dissolve the lease agree- 
ment under which the premises are be- 
ing oceupied by the Government and 
terminates his right to rent for occu- 
pancy subsequent to date of his elec- 


Customs Service collector may not be 
contracting officer and person furnish- 
ing the service at one and the same 


Lodging—internal-revenue employees— 
payment while in travel status to wife 
of another internal-revenue employee 
not reimbursable, such payment con- 
stituting additional compensation to 
other employee 

Rental of houseboat—fact that wife of 
person employed by Government as 
engineer of customs launch has a sepa- 
rate estate and personally owns house- 
boat in which the employee and wife 
maintain their common residence, does 
not legalize a lease of lower story of such 
houseboat by wife to United States as 
mooring place for the customs launch_. 

Stenographic services—where common 
bousehold maintairted from husband’s 
income, payment to wife for steno- 
graphic services engaged by and ren- 
dered to husband, a Government em- 
ployee, is not authorized, notwith- 
standing wife owns real estate and other 
investments and has bank account in 


Preference to veterans—field employees— 
provision made in section 4, act August 
23, 1912, 37 Stat. 314, as amended, granting 
preference to veterans in event force under 
executive department reduced, is limited 
to District of Columbia. 


Page 


OFFICERS AND EMPLOYEES—Con. 
Torts— 

Alleged tortious seizure by commissioner 
of national sesquicentennial exposition, 
at expiration thereof, of metal slugs and 
stamped medals belonging to conces- 
sionaire does not render United States 
liable in damages in absence of specific 
legislation, or express agreement au- 
thorized by law, providing therefor... 


Contract provision whereby Govern- 
ment made lable for damages in in- 
definite and unlimited amount on ac- 
count of acts of its officers, agents, or 
employees is null and void, contracting 
officer having exceeded his authority in 
entering into such agreement 


OFFSET: 
See Set-of. 

OPEN-MARKET PURCHASES: 
See Contracts. 

OVERTIME: 
See Compensation. 

PANAMA CANAL: 


Purchases—advertising required; decision 
in 1 Comp. Gen. 689, will hereafter not be 
regarded as authorizing any exception or 
exemption whatsoever from  require- 
ments of section 3709, Revised Statutes - 


PARKS: 


See National Park Service. 


PAY: 


For civilian personnel, see Compensation. 

Absence under civil arrest—Army enlisted 
men—where soldier in hands of civil au- 
thorities is released without trial upon his 
agreement to make reparation for offense 
for which held in confinement (passing 
bad chécks), he is not entitled to pay 
during such absence from duty 


Absence without leave—Navy enlisted 
men—where absence due to mental de- 
rangement rendering man not responsible 
for his acts, right to pay does not accrue, 
same being contingent on performance of 
service, and any expenses authorized to be 
paid from appropriated funds, incurred 
in connection with securing his return to 
custody of naval authorities, are not 
chargeable to him... ..................... 


937 


Page 
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PAY—Continued. 
Active duty— 


Page | PAY—Continued. Page 
Additional—Continned. 


ide tess 


eerie 


Naval Reserve members entitled to, un- 
der section 1], act February 28, 1925, 43 
Stat. 1083, and day on which pay and 
allowances commence begins at any 
hour prior to midnight on which or- 
dered to entrain, and ends at midnight 
of day on which they could reach their 
homes by shortest usually traveled 
route after detachment 


Officers’ Reserve Corps—sickness—con- 
tinuation of pay and allowances under 
section 4, act June 3, 1924, 43 Stat. 364, 
and regulations pursuant thereto; 
when right to terminates 


Additional— 


Aids to rear admirals—lieutenant ap- 
pointed by rear admiral, lower half, at 
the time commandant of naval district, 
as his personal aid is not entitled to any 
additional pay for so serving unless and 
until appointment approved by de- 
partment; the additional pay not to 
commence in any case prior to date of 
such approval or prior to date officer 
actually assumes duties as aid 


Distinguished flying cross— 

Army enlisted men awarded under act 
July 2, 1926, 44 Stat. 789; entitled to 
additional pay at rate of $2 per month 
for subsequent enlisted service in 
naval service 


Navy enlisted men—additional pay of 
$2 per month throughout active ser- 
vice, authorized for men awarded 
medal of honor, distinguished-service 
medal, Navy cross, or distinguished- 
flying cross, being permanent addi- 
tion to pay, should be included in 
computing “increase of 50 per centum 
of their pay” for flying duty 

Distinguished-service cross— 

Army enlisted men awarded cross un- 
der act July 9, 1918, 40 Stat. 870; en- 
titled to additional pay at rate of $2 
per month for subsequent enlisted 
service in Marine Corps, under act 
February 4, 1919, 40 Stat. 1056 

Marine Corps enlisted men— 

Serving with Army and awarded cross 
under act July 9, 1918, 40 Stat. 870, 
entitled to additional pay at rate 
of $2 per month for subsequent en- 
listed service in Marine Corps un- 
der act February 4, 1919, 40 Stat. 


Where cross awarded while man serv- 
ing as officer in Army, under act 
July 9, 1918, 40 Stat. 870, he is en- 
titled to additional pay at rate of 
$2 per month for subsequent en- 
listed service in Marine Corps, un- 
der act February 4, 1919, 40 Stat. 


Distinguished-service medal—Navy en- 
listed men—additional pay of $2 per 
month throughout active service, au- 
thorized for men awarded medal of 
honor, distinguished-service medal, 
Navy cross, or distinguished-flying 
cross, being permanent addition to 
pay, should be included in computing 
“increase of 50 per centum of their 
pay”’ for flying duty 

Medal of honor— 

Naval Reserve (Fleet) transferred 
members—provision in act August 
29, 1916, 39 Stat. 500, authorizing 10 
per cent increase of retainer pay to 
members ‘“‘who may be credited 
with extraordinary heroism in the 
line of duty,”’ contemplated such rec- 
ognition of an act of heroism as then 
provided in section 1407, Revised 
Statutes, as amended by act March 
8, 1901, 31 Stat. 1099, and where record 
does not show award prior to Febru- 
ary 4, 1019, a medal of honor as 
therein provided, right to increase of 
retainer pay does not accrue... -___- 

Navy enlisted men—additional pay of 
$2 per month throughout active serv- 
ice, authorized for men awarded 
medal of honor, distinguished-service 
medal, Navy cross, or distinguished- 
flying cross, being permanent addi- 
tion to pay, should be included in 
computing “increase of 50 per centum 
of their pay” for flying duty 

Navy cross—Navy enlisted men—adidi- 
tional pay of $2 per month throughout 
active service, authorized for men 
awarded medal! of honor, distinguished- 
service medal, Navy cross, or distin- 
guished-flying cross, being permanent 
addition to pay, should be included in 
computing “increase of 50 per centum 
of their pay” for flying duty 


Allowances—Officers’ Reserve Corps—sick- 


ness—continuation of pay and allowances 
under section 4, act June 3, 1924, 43 Stat. 
364, and reguftions pursuant thereto; 
when right to terminates 


Arrears—Army enlisted men, deceased— 


under one hundred and twelfth article of 
war, act July 9, 1918, 40 Stat. 883, disposi- 
tion of personal effects of deceased per- 
sons by summary court appointed for 
that purpose, if regular in every respect, 
will not be questioned by General Ac- 
counting Office or considered in settle- 
ment of claims by heirs for arrears of pay 
due deceased. Under act June 30, 1906, 
34 Stat. 750, where settlement not made, 
claim by person who actually paid funeral 
expenses of deceased is to be paid from 
amount due decedent’s estate in prefer- 
ence to claim of heirs 
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PAY—Continued 
Aviation duty— 


'Page | PAY—Continued. 
Checkages—Continued. 


Army enlisted men—where while hold- 
ing rating as airplane pilot an enlisted 
man makes 10 flights during a calendar 
month, is discharged as an enlisted 
man to accept commission in Air Corps 
of Army and is immediately detailed 
to duty involving flying, in view of 
mandatory requirements of law and 
regulations that 90 per cent of officers of 
Air Corps shall be flying officers and 
that they shall be detailed to duty in- 
volving flying, he is entitled to flying 
Pay for entire portion of calendar month 
served as commissioned officer, al- 
though order evidencing assignment to 
flying duty not received by him until 
last day of calendar month during 
which he made required flights as an 


National Guard officers—entitled, during 
period of hospitalization on account of 
injuries received in aerial flight ordered 
as part of armory drill, to 50 per cent 


increase of pay notwithstanding that,- 


by reason of improper orders relative to 
the drill, officer was not entitled to such 
increase for the drill 

Navy enlisted men—additional pay of $2 
per month throughout active service, 
authorized for men awarded medal of 
honor, distinguished-service medal, 
Navy cross, or distinguished-flying 
cross, being permanent addition to pay, 
should be included in computing “‘in- 
crease of 50 per centum of their pay” 
for flying duty. 

Checkages— 

Army enlisted men—acquittal by court- 
martial of charges under eighty-third 
article of war of having through neglect 
permitted Government-owned automo- 
bile to be removed from garage by 
soldiers and civilians to take some of 
their number to their homes after all- 
night drinking party, im course of 
which use machine was overturned 
and wrecked, is not conclusive of en- 
listed man’s liability to pay his share of 
damage as assessed by approved find- 
ings of surveying officer under law and 
regulations issued pursuant thereto. 
Refund of deductions made from pay 


Navy enlisted men— 

Where enlisted man has been found by 
a medical board or boards or by other 
competent authority to be suffering 
from a mental derangement render- 
ing him not responsible for his acts, 
and pending action on his case he 
leaves the custody of naval authori- 
ties, any expenses authorized to be 
paid from appropriated funds, in- 
curred in connection with securing 
his return to their custody, are not 
chargeable to the man..............- 


Navy enlisted men—Continued. 

Where enlisted man has made neces- 
sary expenses to secure his return to 
duty station, he is chargeable with 
all expenses incurred by United 
States in that connection, including 
payment of reward, expenses of trans- 
portation and subsistence, ete........ 


Desertion— 


Army enlisted men— 

Any desertion from Army subsequent 
to January 10, 1920, will not be con- 
sidered for pay purposes as desertion 
from the Army~during the World 


Where charge of desertion has been con- 
temporaneously entered in the record 
of a soldier and charge removed over 
five years after as erroneously entered, 
on medical finding of constitutional 
psychopathic state which existed at 
date of original enlistment, such 
change in record will not be recog- 
nized for pay purposes. 

Where former soldier apprehended 
after enlistment has expired, is tried 
on war-time desertion and found not 
guilty, dr charge of desertion is re- 
moved as erroneously entered, he is 
not a war-time deserter and not en- 
titled to pay from date of apprehen- 
sion until released 


Disrating— 


Navy enlisted men— 

Long-continued and uniform construc- 
tion by Navy Department that pro- 
visions of article 24 of Articles for the 
Government of the Navy pertaining 
to “reduction of any rating estab- 
lished by himself” apply to office of 
commanding officer of particular 
ship or station, and not to individual 
holding the office, will be followed by 
General Accounting Office in settle- 
ment of accounts. Claim for dif- 
ference in pay where rating and dis- 
rating made by commanding officer 
of same ship, but different persons, 


Reduction in rating from cabin cook to 
mess attendant, first class (a reduc- 
tion of more than one rating), being 
legal, claim for difference in pay be- 
tween rating of mess attendant, first 
class, and of wardroom cook dis- 


National Guard— 

Enlisted men—discharge by reason of 
sentence of civil court does not oper- 
ate to forfeit accrued pay under legal 
enlistment and to which otherwise 
entitled under section 110, national 
defense act, as amended ............- 
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PAY—Continued. 
Drill—Continued. 
National Guard—Continued. Page 


Officers—where officer above grade of 


PAY-+Continued. 
Longevity—Continued. 
Army officers—Continued, 
Retired May 2, 1922, for wounds re- 


captain, in drill-pay status, is pro- 
moted before performing, during 
month in which promoted, any of 
appropriate duties prescribed, but 
after promotion performs minimum 
prescribed appropriate duties of new 
rank and assignment, he is entitled 


ceived in battle afterless than 11 years’ 
service; not entitled to have base or 
period pay under acts June 10, 1922, 
March 2, 1903, and May 8, 1926, com- 
puted on basis of time on retired list, 
such increase in base or period pay 
being a promotion 


to drill pay for entire month 
Naval Reserve officers—where not at- 
attached to division of Fleet Naval 
Reserve and have not performed appro- 
priate duties as officers not so attached, Settlement of longevity pay claims 
compensation under section 21, act under act January 29, 1927, 44 Stat. 
February 28, 1925, 43 Stat. 1085, not 1054 
payable Term “legal representative” as used in 
Encampments—National Guard officers— act January 29, 1927, 44 Stat. 1054, 
computation of “actually enrolled en- directing that claims thereunder 
listed strength” of a company under shall be payable to claimant, his 
paragraph 37a, National Guard Regula- widow, or his legal representative, is 
tion 45, should exclude men whose enlist- used in its technical and restricted 
ments would expire during period of en- sense and includes only executors or 
administrators. Settlements under 
said act may be made only to three 


Retired under act March 2, 1903, for 
wounds received in battle; compu- 
tation of longevity pay accruing after 
retirement 


Higher grade or rating—Army officers— 
where suit brought in Court of Claims for 
difference in pay and allowances between 
grades of captain and colonel, and final 
judgment is against recovery, case is res 
judicata and officer may not thereafter 
assert in General Accounting Office claim 
based on same issue, the only difference 
being that in latter case claim is for 
longer period of time 

Instructions—Navy Department—pro- 
posed revision of section B as to enlist- 
ment allowance payable on extension of 
enlistment, not in conformity with law .. 

Leaves of absence— 

Excess—Army officers—what entitled to, 
under section 1265, Revised Statutes, 
where absent on excess leave for period 


Authorized to include prior active com- 
missioned service as member of Naval 
Reserve Force, but not inactive serv- 
ice or active service for training 
therein, for purpose of computing six 
years’ commissioned service requisite 
to entitle to second period pay under 
paragraph 12, section 1, act June 10, 
1922, 42 Stat. 625, 627. Where exe- 
cuted oath and accepted original 
appointment in regular Navy Decem- 
ber 19, 1921, effective August 5, 1920, 
not authorized to include that inter- 
val in computation of six years’ com- 
missioned service to entitle to second 
period pay under act, although may 
have been member of Naval Reserve 
Force on inactive duty during such 
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Navy officers—not entitled to 25 per cent 
additional submarine pay under act 
April 9, 1928, while absent from vessel 
Cadet service may be counted in com- 

puting pay under section 1, act June 
10, 1922, 42 Stat. 625, of officer appoint- 
ed to Military Academy June 14, 
1911 (being prior to August 24, 1912), 
discharged September 5, 1912, ap- 
pointed May 20, 1913, midshipman 
at Naval Academy, from which 
graduated and commissioned; but 
by reason of act March 4, 1913, 37 
Stat. 891, service at Naval Academy 
under appointment subsequent to 
date of act may not be counted 

Nurses— 

Army—service as nurse in either Army 
or Navy Nurse Corps may be counted 


Retired officers on active duty—decision 
June 1, 1927, A-17898, that retired 
officer of Navy on active duty is not 
entitled to full pay and allowances 
while on leave, has no application to 
occasional disconnected absences of 
short duration with permission or 
acquiescence of immediate superior. ... 

Longevity— 

Act January 29, 1927, 44 Stat. 1054— 

settlement of longevity pay claims 


Retired May 2, 1922, for wounds re- 
ceived in battle, after less than 11 


ie ee 


years’ service; entitled to increased 
longevity pay under acts May ll, 
3908, and March 2, 1903.............. 


under act June 10, 1922, for active 
duty pay purposes, but not service 
as nurse in Public Health Service... 
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PAY—Continued. 


Longevit y—Continued. 
Nurses—Continued. 


Navy—service as nurse in either Army 
or Navy Nurse Corps may be counted 
under act June 10, 1922, for active duty 
pay purposes, but not service as nurse 
in Public Health Service ‘ 

Overpayments—Army officers—accounting 
officers without authority, generally, to 
relieve disbursing officers from liability 
for overpayments to other officers who 
refuse voluntarily to refund amount of 
overpayment. Heads of executive estab- 
lishments have authority to require offi- 
cers and employees to satisfy their indebt- 
edness to United States arising from over- 
payments found by accounting officers 
to have been made to them by disbursing 
officers, and this authority is not vitiated 
by recent court rulings denying right of 
arbitrarily stopping an officer’s compen- 
sation without his consent to satisfy such 
indebtedness... ........... 

Periods— 

Navy officers— 

Appointment asan acting ensign in the 
line of the Navy for engineering duty 
only under act August 29, 1916, 39 
Stat. 580, is a first appointment “‘in 
the permanent service” within act 
June 10, 1922, 42 Stat. 626, prescrib- 
ing officers to whom shall be paid the 
pay of the third period 

Authorized to include prior active 
commissioned service as member of 
Naval Reserve Force, but not inac- 
tive service or active service for train- 
ing therein, for purpose of computing 
six years’ commissioned service re- 
quisite to entitle to second-period pay 
under paragraph 12, section 1, act 
Tune 10, 1922, 42 Stat. 625,627. Where 
executed oath and accepted original 
appointment in regular Navy De- 
cember 19, 1921, effective August 5, 
1920, not authorized to include that 
interval in computation of six years’ 
commissioned service to entitle to 
second-period pay under act, although 
may have been member of Naval Re- 
serve Force on inactive duty during 
such interval 

Temporarily appointed boatswain from 
enlisted status, warrant dated July 
20, 1918; commissioned chief boat- 
swain from July 20, 1924; oaths exe- 
cuted August 17, 1918, and May 23, 
1925; period pay entitled to in com- 


Page | PAY—Continued. 


Promotion—National Guard  officers— 
where officer above grade of captain, in 
drill status, is promoted before perform- 
ing, during month in which promoted, 
any of appropriate duties prescribed, but 
after promotion performs minimum pre- 
scribed appropriate duties of new rank 
and assignment, he is entitled to drill pay 
for entire month 


Reduction— 
Navy enlisted men— 

Long-continued and uniform construc- 
tion by Navy Department that pro- 
visions of article 24 of Articles for the 
Government of the Navy pertaining 
to “reduction of any rating estab- 
lished by himself” apply to office of 
commanding officer of particular ship 
or station, and not to individual 
holding the office, will be followed by 
General Accounting Office in settle- 
ment of accounts. Claim for differ- 
ence in pay where rating and disrat- 
ing made by commanding officer of 
same ship, but different persons, 


Reduction in rating from cabin cook to 
mess attendant, first class (a reduc- 
tion of more than one rating), being 
legal, claim for difference in pay be- 
tween rating of mess attendant, first 
class, and of wardroom cook disal- 
Memtelh i. cr0<hdeenraenié —_— 


Naval Reserve (Fleet)— 

Former enlisted man, insane or other- 
wise physically disqualified for active 
service, may not be transferred to 
Fleet Naval Reserve under act Feb- 
ruary 28, 1925, by reason of having 
had required service, and retainer 
pay not payable 


Provision in act August 29, 1916, 39 Stat. 
590, authorizing 10 per cent increase of 
retainer pay to members “who may 
be credited with extraordinary hero- 
ism in the line of duty,” contem- 
plated such recognition of an act of 
heroism as then provided in section 
1407, Revised Statutes, as amended 
by act March 3, 1901, 31 Stat., 1099, 
and where record does not show 
award prior to Febraury 4, 1919, of 
medal of honor as therein provided, 
right to increase of retainer pay «oes 
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PAY -— Continued. Page | PAY—Continued. 
Retired— Sick— 


Army officers— National Guard officers—entitled, during 
Purported retired under section 1252, period of hospitalization on account of 
Revised Statutes, and order announc- injuries received in aerial flight ordered 
ing retirement indicates officer en- as part of armory drill, to 50 per cent 
titled to ‘“‘one year’s pay and allow- increase of pay notwithstanding that, 
ances” prescribed in section 1275, by reason of improper orders relative to 
Revised Statutes; may not be paid in the drill, officer was not entitled to 
excess of “‘one year’s pay” of officer such inerease for the drill_..........-. 457 
of his rank and length of service at Officers’ Reserve Corps—continuation of 
ee “satya aan sinttadin, a = pay and allowances under section 4, act 
; ° . . 5 June 3, 1924, 43 Stat. 364, and regula- 
ceived in battle, after less than 11 tions pursuant thereto; when right to 
years’ service; entitled to increased ees 8) wits weed oie 566 


longevity pay under acts May lI, 


1908, and March 2, 1903_............. 735 Stoppages—Navy officers—required under 
Retired May 2, 1922, for wounds re- section 1766, Revised Statutes, to full 
ceived in battle, after less than 11 amount thereof, where deficiency in ac- 
years’ service; not entitled to have counts represents public property carried 
base or period pay under acts June 10, for sale in ship’s store and unaccounted 
1922, March 2, 1903, and May 8, 1926, for, being reported for debit to General 
computed on basis of time on retired Accounting Office by Paymaster General 


list, such increase in base or period 





of Navy pursuant to act March 29, 1894, 





Retired under act March 2, 1908, for 
wounds received in battle; compu- 
tation of longevity pay accruing after 


















Submarine—Navy officers—not entitled to 
25 per cent additional submarine pay 
under act April 9, 1928, while absent 






















NS. ii cnbenitiddiitinasdetiwe 735 . 
Where wholly retired under section SS arse ee 
1252, Revised Statutes, officer be- Withholding— 
comes a civilian and retirement cre- Navy enlisted men— 
ates vacancy in service which may be Where enlisted man has been found by 
filled only by regular appointment a medical board or boards or by other 
and confirmation, any irregularity competent authority to be suffering 
therein with respect to statute under from a mental derangement render- 
which separation from service should ing him not responsible for his acts, 
have been consummated not being and pending action on his case he 
matter open to question or correction leaves the custody of naval authori- 
through claim for pay and allowances 601 ties, any expenses authorized to be 
- Nurses, Army—entitled to 3 per cent of paid from appropriated funds, in- 
annual active base pay received at time curred in connection with securing 
of retirement multiplied by total num- his return to their custody, are not 
ber of complete years of active service chargeable to the man..............- 812 
rendered prior to retirement, not ex- Where enlisted man has made necessary 
ceeding 75 per cent, plus additional expenses to secure his return to duty 
amount prescribed for each complete station, he is chargeable with all ex- 
year of service in the various grades, the penses incurred by United States in 
period of time less than a year served in that connection, including payment 
a higher grade to be added to the time of reward, expenses of transportation, 
served in a lower grade to determine and subsistence, etc................. 812 
complete number of years served. 
Service as temporary chief nurse not PAYMASTERS: 
within any of grades for which addi- See Disbursing officers and agents. 
tional supplemental annual retired pay 
authorized and may not be counted in PAYMENTS: 
its computation.................. — See Checks; Disbursing officers and agents, 
Officers on active duty—decision June 1, relief. 
1927, A-17898, that retired officer of Acceptance—vouchers—where claim sub- 
Navy on active duty is not entitled to mitted to disbursing officer and voucher 
full pay and allowances while on leave, stated for amount less than that claimed, 
P has no application to occasional dis- claimant not entitled to additional 
é connected absences of short duration amount where it certifies voucher as cor- 
4 with permission or acquiescence of rect and just and accepts payment with- 
immediate superior. .... poabusehisabnnte SF exp ccdnunntdbocensintetesecsnee 
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PAYMENTS— Continued. 
Advance— 

Filing and witness fees, court costs, etc.— 
authorized from appropriation “ Medi- 
cal and hospital services,” in connec- 
tion with aj pointment or removal of 
guardians of Veterans’ Bureau benefi- 
ciaries and commitment of veterans to 
hospitals for insane, in jurisdictions 
where State laws so provide, notwith- 
standing section 3648, Revised Statutes. 

Subscriptions—Secretary of Federal 
Trade Commission is not head of Gov- 
ernment establishment within section 
5, act March 4, 1915, 38 Stat. 1049, re- 
quiring certificate in writing by such an 
official before advance payment may be 
made for subscriptions to periodicals. 
Certificate must be made by chairman 
of commission . .....................-.. 

Discounts—deductions—procedure where 
not made, or where there is any question 
as to right to deduct discount at time of 
payment 

Illegal—payees—where credit disallowed, 
claim of United States is primarily against 
disbursing officer and surety for moneys 
ad vanced to officer and not accounted for, 
and except where protection of interests 
of United States, rather than protection 
of disbursing officer, requires direct ac- 
tion against payee, General Accounting 

Office will not attempt, by directing suit 

or otherwise, except by set-off, to effect 

collection from payee of amount illegally 
paid and standing as disallowance in 
disbursing officer’s accounts 

Overpayments—Army officers—accounting 
officers without authority, generally, to 
relieve disbursing officers from liability 
for overpayments to other officers who 
refuse voluntarily to refund amount of 
overpayment 

Voluntary—prohibition enforcement—no 
authority for reimbursement of an officer 
of United States for payments made from 
personal funds to a prohibition informer 

Cop WI oo deat rect noasesce 

PENITENTIARIES AND PRISONS: 

Wardens—compensation, allowances in 
kind—authority granted in section 3, act 

March 2, 1926, 44 Stat. 161, for fiscal year 

1927, and section 3, act January 26, 1927, 

44 Stat. 1052, for fiscal year 1928, to heads 

of departments and independent estab- 

lishments to continue to furnish field 
employees with various items of mainte- 
nance as part of compensation, docs not 
permit open-market purchases by officers 
or employees without regard to competi- 
tive bidding, but law contemplates only 

a lawful procedure and compliance with 

general provisions of law governing pur- 

chase of supplies for use of Government... 


Page | PENSIONS: 


See Checks; Pay, retired; Retirement. 

Accrued—military service—check covering 
accrued pension of a deceased pensioner 
issued in favor of his widow who had died 
before issuance thereof, does not become 
an asset of the estate of the widow, but the 
amount thereof is for disposition under 
provisions of act of March 2, 1895, 28 Stat. 
964. Claim of administrator of estate of 
widow for amount of proceeds of check 
covering accrued pension of deceased 
husband disallowed 


PERIODICALS: 

See Books, periodicals, and newspapers. 
PERIOD PAY: 

See Pay. 
PERSONAL INJURIES: 


See Injuries. 


PERSONAL SERVICES: 


Appraisers— 
War Department— 

Secretary not restricted to appoint- 
ments from Government personnel 
nor precluded from entering into 
negotiations with outside agencies for 
furnishing of appraisers in connection 
with sale of military reservations 
authorized by act March 12, 1926, 44 
ST - -tatund cheat obaddcesapes ; 


There being no authority in act July 9, 
1918, 40 Stat. 850, for appointment of 
appraisers to appraise surplus prop- 
erty authorized therein to be sold, 
payment of fees to appraisers whose 
services were rendered under informal 
agreement is not authorized from 
proceeds of sale of such property 


Arbitrators—War Department—appoint- 
ment of board of, unauthorized in absence 
of statutory authority for creation of such 


Architects—Freedmen’s Hospital—appro- 
priation in act March 7, 1928, 45 Stat. 243, 
not public building appropriation, and is 
chargeable with compensation of archi- 
tects only during period for which avail- 


Freedmen’s Hospital—appropriation in 
act March 7, 1928, 45 Stat. 243, not pub- 
lic building appropriation, and is 
chargeable with compensation of engi- 
neers only during period for which 
available...... uatheineneesenpavouse 
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PERSONAL SERVICES— Continued. 
Engineers—Continued. 
Smithsonian Institution—hire by con- 
tract to render opinion as to what, if 
anything, should be done to preserve or 
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PERSONAL SERVICES—Continued. 
Stenographic—Continued. 
Treasury Department employees—where 
husband and wife maintain common 
household from~ husband’s income, 


Page Page 





protect a Government building is not 
authorized under an appropriation for 
personal services in the District of Co- 
lumbia. If no employees of the institu- 
tion are qualified and none can be bor- 
rowed from other departments or estab- 


payment to wife for stenographic serv- 
ices engaged by and rendered to hus- 
band, a Government employee, not 
authorized, notwithstanding wife owns 
real estate and other investments and 


has bank account in own name-__..... 617 
lishments, they may be obtained only Tea inspectors—Navy Department—relief 
by hire under civil-service rules and to disbursing officer from payments made 
regulations and at rates prescribed by to tea inspectors functioning as a board 
Classification act ....................... 106 and hired by contract which have been 
determined by General Accounting Of- 

Fire fighting—Forest Service—where claim fice to be illegal may not be granted upon 
submitted to disbursing officer and certificate by Secretary of the Navy under 
voucher stated for amount less than that act July 11, 1919, 41 Stat. 182._........___ 374 
claimed, claimant not entitled to addi- PERSONNEL CLASSI FICATION 
tional amount where it certifies voucher BOARD: 
without protest ang | _ 800 Classification 

eee PILOTS: 

Informers—prohibition  enforcement—no Medical treatment—members of pilots’ 
authority for reimbursement of an officer associations, unless regularly employed 
of United States for payment made from as members of crews or complements of 
personal funds to a prohibition informer registered, enrolled, or licensed vessels of 
for his services.....-----------+--------- 104 United States, not entitled to free treat- 

Inspectors—Panama Canal—temporary ment from Public Health Service_._....- 755 
employment, to assist regular inspectors POST OFFICE DEPARTMENT: 
making 48-hour continuous operation test Mails— 
at plant of manufacturer of dredge con- Air—sorting and distributing—appro- 
tracted for by canal, authorized where no priation ‘‘Contract. air mail” inappli- 
other Government employees available. cable to procurement, by rental or 
Employment being outside District of otherwise, of space at landing fields or 
Columbia, would not contravene act elsewhere for sorting and distributing 
August 5, 1882, 22 Stat. 255, nor would Wicciindalednadians sadbdedaniecuste aa ae 
such temporary field positions require Destruction—rural carrier—dismissed for 
allocation by Personnel Classification attempting to destroy third-class mail 
Board, but employment may be accom- matter by throwing it into stream, not 
plished only by direct hire of individuals entitled to compensation for any period 
and not by contract with third party or subsequent to last pay period prior to 
agency to furnish such services.......... 420 Cal OE EE ik cin ctteenede+scene 688, 757 

Stenegraphic— Embezzlement—set-off of retirement de- 
Federal Radio Commission—in absence See ee eaeatay £9 

of specific authority stenographic re- al lo ‘it { Seo 
porting of administrative hearings con- Pens CITES CME SR 
stituting part of regular werk ls net for ment and liable for collections on c. 0. d. 
packages, where case already presented 
procurement by contract but for per- 
to grand jury which failed to indict, and 
formance by regular employess at rates ivil suit against employee and surety 
of compensation specified in classifica- a ae poy 
was dismissed for lack of direct evi- 
tion act March 4, 1923, 42 Stat. 1488; if 
dence, and department has no real 
no regular employes qualified or evail- evidence of employee’s responsibility. 
ahile, corviess may be procured by Withholding of deductions not war- 
temporary hire under civil-service rules 
and regulations at rates fixed by classi- See Mitreoeenreronr-o-scecennenc-ammoee = 
Seiten onk a Registered—lost—payment not author- 
ee a on te ized to department of amount in retire- 
Federal Trade Commission—having been ment fund to credit of former postal 
authorized by act May 16, 1928, 45 Stat. employee, to cover indemnity paid, 
579, to obtain such services by contract, where no direct evidence that accused 
award thereunder should be made to was responsible and jury has acquitted 
lowest responsible bidder. Questions him of charge in criminal proceeding. 
of consideration and voluntary services Refund of retirement deductions 
GINS. co ccaccccncnqnntcensaresanece 810 authorized to former employee......... 693 
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POST OFFICE DEPARTMENT—Con. 
Mails—Continued. Page 


POST OFFICE DEPARTMENT—Con. 
Postmasters—Continued. Page 


Transportation—under sections 3737 and 
3963, Revised Statutes, as modified by 
act May 17, 1878, 20 Stat. 62, assign- 
ment or subletting of contract for 
carrying mails, without consent of 
Postmaster General, prohibited and 
upen cancellation of contract because 
of such assignment or subletting con- 
tractor chargeable with any damages 
resulting to United States, and amounts 
earned prior to cancellation not forfeited 
under section 3950, Revised Statutes, 
but are to be retained to reimburse 
Government for any damages sustained; 
peralty for combinations to restrain 
bidding on mail contracts extends only 
to cancellation of contract and disquali- 
fication from obtaining future con- 
tracts for carrying mails 

Money orders— 

Accounting— 

Balancé due United States on first 
postal, money order, or combined 
accounts to be either deposited or 
charged in second accounts. Bal- 
ances due postmasters on first ac- 
counts to be credited in second 


On and after July 1, 1928, all post- 
masters and acting postmasters at 
direct and central accounting offices 
to submit under each bond separate 
stamp, postal, and money order 
accounts, and at district post offices, 
separate combined postal and money 
order accounts under each bond 

Postage— 

Stamped paper—on hand at close of first 
stamp account to be charged in second 


Stamps—on and after July 1, 1928, all 
postmasters and acting postmasters at 
direct and central accounting offices 
to submit under each bond separate 
stamp, postal, and money order ac- 


Postal employees—section 5, act March 2, 
1895, 28 Stat. 807-808, requires renewal of 
official bond every four years; payment 
of annual premiums on bonds of post- 
office inspectors and other employees in 
postal service not considered a renewal 
within meaning of act........... cudeenee 


Postmasters— 


Accounts— 

On and after July 1, 1928, all post- 
masters and acting postmasters at 
direct and central accounting offices 
to submit under each bond separate 
stamp, postal, and money order ac- 
counts, and at district post offices, 
separate combined postal and money 
order accounts under each bond... 


6752°—28——60 


Accounts—Continued. 


Postage-stamped paper on hand at 
close of first stamp account to be 
charged in second account. Balance 
due United States on first postal, 
money order, or combined accounts 
to be either deposited or charged in 
seeond accounts. Balances due post- 
masters on first accounts to be cred- 
ited in second accounts 


Default—withdrawal of stop-payment 
orders against drafts drawn by post- 
master whose office was being investi- 
gated and who is subsequently found 
guilty of embezzlement of large sums 
of public money, not authorized where 
holder bank had notice of investigation 
and of probable shortage in accounts__- 


Fourth class—allowances—under act 
May 24, 1928, 45 Stat. 724, entitled to 
allowances for rent, fuel, light, and 
equipment in amount equal to 15 per 
cent of compensation actually allow- 
able and payable for each quarter or 
quarters under all provisions of act 
June 4, 1926, 44 Stat. 695 


Post-office employees —substitute —time 


spent by, solely in effecting delivery of 
special delivery mail for which they are 
paid regular fees may not be used in 
computing time for which said employees 
are entitled to credit when they receive 
regular appointments. 


Post offices—sites, exchange of—where 


under statutory authority Treasury De- 
partment exchanges present site at 
Roanoke, Va., for another of equal value 
owned by city and, in the deed, reserves 
custody and control of post-office build- 
ing on old site until completion of new 
building, the building so retained and 
occupied is a public building under 
custody and control of Treasury Depart- 
ment within purview of respective ap- 
propriations for repairs, equipment, and 
general expenses of public buildings 


Rural carriers— 


Are civil officers within act December 11, 
1926, 44 Stat. 918, as amended by Pub- 
lic Resolution No. 59, March 2, 1927, 
44 Stat. 1346, and must file affidavit 
required therein with regard to absence 
of consideration in securing appoint- 


Dismissals — compensation — where dis- 
missal was for attempting to destroy 
third class mail matter by throwing 
it into a stream, compensation is not 
payable for any period subsequent 
to last pay period prior to date of 


Gemninag) . -cpcecepcogscscocesnpoesue 688, 787 
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PREMIUMS: 


Books, year—appropriation not available 
for newspapers may not be used to pur- 
chase Yearbook of United States Daily 
(a newspaper) under arrangement 
whereby a year’s subscription to Daily 
would be given as a premium with such 
purchase 

PRINTING AND BINDING: 


Binders, loose-leaf—procurement from Gen- 
eral Supply contractors or Government 
Printing Office; when optional 

Blanks, manifold—procurement from Gen- 
eral Supply contractors or Goverument 
Printing Office; when optional---______- 

Books— 

Blank—must be procured from Govern- 
ment Printing Office; not to be included 
in General Supply schedules not pro- 
cured from contractors listed there- 

185, 411, 492, 712 

Manifold—procurement from General 
Supply contractors or Government 
Printing Office; when optional 

Cards— 

Christmas greeting—payment for en- 
graving of, unauthorized from appro- 
priation “ Citizens’ Military Training 

7 481 

Tabulating—procurement from Govern- 
ment Printing Office—when required. 464, 680 

Envelopes— 

National Home for Disabled Volunteer 
Soldiers—required, under act January 
12, 1895, 28 Stat. 624, as amended, to 
procure through Post Office Depart- 


Page | PRINTING AND BINDING—Con. Page 


Paper—procurement from Government 
Printing Office or General Supply con- 
tractors; when required or authorized --- 

Posters, lithographed—Efficiency, Bureau 
of—where published for distribution gen- 
erally to all subscribers to an efficiency 
poster service, they are not printing 
within act March 1, 1919, 40 Stat. 1270, 
and should not be charged to printing 
and binding appropriation nor ordered 
through Public Printer 

Reprints—Agriculture Department—pur- 
chase of reprints of magazine articles 
prepared by employees of Government 
in their official capacities is a procure- 
ment of printing of official matter in con- 
travention of act March 1, 1919, 40 Stat. 


Naval—discharged—transportation—Secre- 
tary of Navy has authority, under act 
March 3, 1909, 35 Stat. 756, to provide 
by regulation that transportation not 
exceeding in cost transportation from 
naval prison to prisoner’s home or place 
of enlistment may be furnished to place 
other than home or place of enlistment of 
discharged naval prisoner when so fe- 
quested by him and when in judgment 
of prison authorities it is in interest of 
prisoner to provide transportation to 
place selected by him 

PRIVATE FUNDS: 

See Funds. 

PRIVATE PROPERTY: 

See Property. 

PROHIBITION, ENFORCEMENT OF: 


Procurement from Government Printing 


ee a 


Ce a ee eee ree 


Office or General Supply contractors; 


Forms, manifold—procurement from Cen- 
eral Supply contractors or Government 
Printing Office; when optional 

Glues—procurement from Government 
Printing Office or General Supply con- 


712 


tractors; when required or authorized... 492, 712 


Inks—procurement from Government 
Printing Office or General Supply con- 


tractors; when required or authorized.. 492, 712 


Joint Committee on Printing—jurisdiction— 


authority in act March 1, 1919, 40 Stat. 
1270, to permit printing work to be done 
elsewhere than at Government Printing 
Office is confined by the statute to work 
“deemed * * * to be urgent or neces- 
sary to have done elsewhere than in the 
District of Columbia for the exclusive 
use of any field service outside of the said 


Notebooks, stenographers’—procurement 
from Government Printing Office and 
not from General Supply contractors 
required when printing, binding, or 
ruling operations necessary for their 
manufacture.............0- 


Agents—compensation—under existing law 
prohibition informer or undercover 
agent can not be paid, under contract or 
otherwise, in excess of $7,500 per annum 
for both salary and per diem expenses at 


Evidence— “ Speak-easy’’— appropriatio: 
contained in acts January 22, 1925, 43 
Stat. 771, and March 2, 1926, 44 Stat. 143, 
for securing evidence of violations of na- 
tional prohibition act are not applicable 
to operation of a “speak-easy” for sale 
of intoxicating liquors in violation of both 
eighteenth amendment to the Constitu- 
tion and prohibition act 

Informers— 

Rewards— 

Employee of Prohibition Bureau under 
contract to furnish information of 
violations of prohibition law is not 
entitled to informer’s reward pro- 
vided in section 619, act September 21, 
1922, 42 Stat. 988, for reporting activi- 
ties of rum-running seaplane to cus- 
toms officials, who subsequently 
seized the plane-..................-- 


307 
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Page 
PROHIBITION, ENFORCEMENT 


OF—Continued. 
Seizures.—Continued. 


PROHIBITION, ENFORCEMENT 
OF— Continued. 


Informers—Continued. 


Rewards—Continued. 

Proceeds derived from sale of vessel 
ordered forfeited by United States 
court on basis of combined allega- 
tions of violations of customs laws, 
navigation laws, and national pro- 
hibition act are not recoveries under 
customs laws within section 619, act 
September 21, 1922, 42 Stat. 988, pro- 
viding for payment of rewards to in- 
formers for violations of customs laws- 

Voluntary payments—no authority for 
reimbursement of an officer of United 

States for payments made from per- 

sonal funds to a prohibition informer 

for his services 


Seizures— 


Automobiles— 

Liens—where in proceedings for for- 
feiture of automobile seized under 
section 3450, Revised Statutes, a 
lienor intervenes and lien decreed 
by court against proceeds from sale of 
machine becomes final, lienor entitled 


Where seized by prohibition officers 
under section 26, national prohibi- 
tion act, vehicles should be imme- 
diately released to owner under 
bond or sold by seizing officer with- 
in 30 days. Persons accepting 
seized vehicles for storage are 
charged with knowledge of law 
relative to seizures and of limited 
powers of Government officers 
and employees 

Where seized under section 3450, Re- 
vised Statutes, by prohibition 
agents in enforcement of internal 
revenue laws, and sold under sec- 
tion 3460, Revised Statutes, storage 
charges are payable from appropria- 
tion for collecting the internal rev- 


Horses—reimbursement for payment for 
feed and care furnished team of horses 
seized by prohibition agent and subse- 
quently restored to owner, unauthor- 


Trucks—storage—seized by local police 
and turned over to Federal officers; 
no authority to pay charges in excess of 
proceeds from sale, in absence of show- 
ing of necessity in interest of United 
States of incurring excessive charges, 
and that such charges were incurred un- 
der contract entered into by person 
legally authorized to contract on behalf 
of United States 


Vessels—informers’  rewards—proceeds 
derived from sale of vessel ordered for- 
feited by United States court on basis 
of combined allegations of violations of 
customs laws, navigation laws, and 
national prohibition act are not re- 
coveries under customs laws within 
section 619, act September 21, 1922, 42 
Stat. 988, providing for payment of re- 
wards to informers of violations of 
Ee a 


Yakima irrigation— Kittitas diversion dam 


and main canal—irregularity of lowest 
bidder in failing to submit bid bond or 
certified check in required amount may 
be waived upon satisfactory explanation, 
where in interests of United States._...... 


PROMOTIONS: 

See Classification; Compensation; Pay. 
PROPERTY: 

Private— 


Damages— 
Army—. 

Automobile by Army ambulance due 
to failure of ambulance driver to 
observe traffic signaling devices; 
reimbursement authorized not in 
excess of $500 of cost of repairs ap- 
proved by Secretary of War 


Destruction of farmhouses upon 
tracts of land leased for cantonment 
and camp sites, although necessary 
for use of land for purposes for which 
leased, constitutes waste for which 
lessor entitled to damages 


Forest Service—allowance of mileage 
for use of personally owned automo- 
bile on official business as authorized 
by act May 11, 1926, 44 Stat. 530, pre- 
cludes any additional allowances on 
actual-expense basis for repairs neces- 
sitated by freezing of radiator 


Military service— 
Civilian clerk of Army not entitled 
to reimbursement of damages to 
property sustained at post of duty- 


Civilian employee of War Depart- 
ment not entitled under act April 
15, 1926, 44 Stat. 259, 269, to reim- 
bursement for loss or injury of pri- 
vate property sustained in course 
of and as an incident to employ- 
eet alianina etna’ 
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PROPERTY —Continued. 
Private—C ontinued. 
Damages—Continued. 
Military service —Continued. 


each animal individually 
Forest Service— 


INDEX DIGEST 


Personal action of Secretary of War 
or Assistant Secretary by his direc- 
tion required by sections 3 and 4, 
act March 4, 1921, 41 Stat. 1436. 
Action on claims filed thereunder 
by any other officer or employee 
“by direction of the Assistant 
Secretary of War” is not a deter- 
mination under statute and is not 
authority to disbursing officer to 
SL. Dcinbnadmpekenbudwescenrae 


Reimbursement may be made under 
act March 4, 1921, 41 Stat. 1436, for 
value of authorized change of sta- 
tion allowance of household effects 
damaged by storm after having been 
turned over to quartermaster for 
packing, crating, and shipment - _- 


Victrola; where basis of claim is un- 
supported statement by claimant 
officer that shipment was improp- 
erly packed, and evidence shows 
it was, for personal reasons, in stor- 
age over eight months in two differ- 
ent places before being unpacked 
and was handled by commercial 
truck between places of storage, 
damage during shipment not 
proven with sufficient certainty 
to authorize payment for damage-- 


Vessels—where goods received by ves- 


sel in good order and not delivered in 
like condition, presumptive negli- 
gence lies against carrier and burden 
is on ship to show damage not due to 
one of excepted causes in Harter 
Act, 27 Stat. 445. 


Destroyed— 
Cattle—trestriction or limitation in 
annual appropriation acts on Fed- 
eral indemnity for cattle slaughtered 


in control and eradication of tuber- 
culosis may not be applied to number 


of animals collectively belonging to 


same person, but must be applied to 


Bed, pack box, and robe destroyed 
by fire while stored in tent owned 
by Forest Service and while owner 
was on duty elsewhere are not re- 
imbursable under act March 4, 
1913, 37 Stat. 843, the Government 
not being the insurer of all the per- 
sonal effects of an employee... .___. 

Horse found dead in hole after being 
turned out to graze; had been used 
for occasional movement of camp 
of Forest Service employee; reim- 





Fage 
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PROPERT Y —Continued. 
Private—Continued. 


Destroyed—Continued. 

Naval service—act October 6, 1917, 40 
Stat. 389, authorizes reimbursement 
of naval personne! for loss or destruc- 
tion of or damage to their personal 
property in the naval service under 
conditions and limitations therein 
named, and is not authority for reim- 
bursing enlisted man for peace-time 
loss in fire at shore station 

Lost— 

Marine disasters—officers and crews of 
War Department vessels who sign 
shipping articles stipulating for reim- 
bursement for losses of personal 
effects in marine disasters are entitled 
to reimbursement for property lost or 
damaged by fire on board transport 
during voyage covered by such con- 
tract of employment__.............-- 

Military service—personal action of 
Secretary of War or Assistant Secre- 
tary by his direction required by 
sections 3 and 4, act March 4, 1921, 41 
Stat. 1436. Action on claims filed 
thereunder by any other officér or 
employee “‘by direction of the Assist- 
ant Secretary of War” is not a deter- 
mination under statute and is not 
authority to disbursing officer to pay 


Seized under prohibition enforcement 
act— 

Employee of Prohibition Bureau under 
contract to furnish information of 
violations of prohibition law is not 
entitled to informer’s reward for re- 
porting activities of rum-running 
seaplane to customs officials, who 
subsequently seized the plane____-._. 

Proceeds derived from sale of vessel 
ordered forfeited by United States 
court on basis of combined allegations 
of violations of customs laws, naviga- 
tion laws, and national prohibition 
act are not recoveries under customs 
laws within section 619, act Septem- 
ber 21, 1922, 42 Stat. 988, providing for 
payment of rewards to informers of 
violations of customs laws-.......... 

Reimbursement for payment for feed 
and care furnished team of horses 
seized by prohibition agent and sub- 
sequently restored to owner, un- 

Seized under section 3450, Revised Stat- 
utes— 

Proceeds from sale of vehicles to be 
covered into Treasury as miscellane- 
ous receipts, without abatement or 
deduction. Expenses of sale are 
chargeable to appropriation for sal- 
aries, fees, and expenses of United 
States marshals................... oni 
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PROPERTY — Continued. 
Private—Continued. 
Seized under section 3450, Revised Stat- 


Page | PUBLIC BUILDINGS: 
See Appropriations. 
Construction— 


utes—Continued. 

Where, in proceedings for forfeiture of 
automobile, a lienor intervenes and 
lien decreed by court against pro- 
ceeds from sale of machine becomes 
final, lienor entitled to proceeds 


Public. See Insurance. 

Damages—acquittal by court-martial of 
Army enlisted man charged under 
eighty-third article of war with having 
through neglect permitted Govern- 
ment-owned automobile to be removed 
from garage by soldiers and civilians to 
take some of their number to their 
homes after all-night drinking party, in 
course of which use machine was over- 
turned and wrecked, is not conclusive 
of enlisted man’s liability to pay his 
share of damage as assessed by approved 
findings of surveying officer under law 
and regulations issued pursuant there- 
to. Refund of deductions from pay not 
authorized 


Laundry, ship’s service, at submarine 
base, New London, Conn., being 
operated by civilians under a lease, the 
machinery and equipment having been 
purchased from appropriated funds, 
constitutes a valuable privilege which 
should be let to highest bidder. All 
receipts from such leasing are public 
funds for deposit to miscellaneous 


Lost in transit—carrier not relieved un- 
der Harter Act, February 13, 1893, 27 
Stat. 445, where ordnance lost in col- 
lision of two barges and capsizing of 
one in storm, it not being established 
that carrier complied with require- 
ments of law with respect to vessels 
being seaworthy and properly manned 


Rental of—deductions made from claims 
of road contractors in national parks 
for rental of Government equipment and 
furnishing of supplies are not for credit 
to current appropriation for expenditure 
but under sections 3617 and 3618, 
Revised Statutes, should be covered 
into Treasury as miscellaneous receipts, 
when equipment and supplies were pur- 
chased from an appropriation other 
than current appropriation 


Ship’s stores unaccounted for—deficiency 
in Navy officer’s accounts reported for 
debit to General Accounting Office by 
Paymaster General of Navy pursuant 
to act March 29, 1894, 28 Stat. 47; set-off 
against, required under section 1766, 
Revised Statutes, to full amount of 
ews PAF. — cuddscccrcsscccssind 


Contributions— 

As joint resolution June 7, 1924, 43 Stat., 
665, authorizing appropriation as part 
contribution to erection of memorial 
building, provides that expenditures 
shall be made under direction of 
designated commission, there should 
be placed under its administrative 
control, before contract entered into, 
contributions toward such erection, 
including such as are represented by 
securities, sufficient to cover, together 
with appropriation, entire cost of 
building, including complete equip- 
ment, the contributed and appropri- 
ated moneys to be disbursed and 
accounted for as Government funds- - 

Under joint resolution June 7, 1924, 
43 Stat. 665, authorizing $150,000 
appropriation as part contribution to 
erection of memorial building and 
providing that such amount be not 
expended until like amount be raised 
by private subscription, the entering 
into a contract for construction of 
building at cost of $496,000 is not in 
violation of law when total of contri- 
butions and appropriation is sufficient 
to cover, and law authorizing erec- 
tion provides that building and 
equipment shall cost not less than 


under statutory authority Treasury 
Department exchanges present site at 
Roanoke, Va., for another of equal 
value owned by city and, in the deed, 
reserves custody and control of post- 
office building on old site until com- 
pletion of new building, the building so 
retained and occupied is a public build- 
ing under custody and control of Treas- 
ury Department within purview of 
respective appropriations for repairs, 
equipment, and general expenses of 


Equipment— 


Awnings—purchase and installation in 
two additional stories being constructed 
to Liberty Loan Building may not be 
charged to appropriation for comple- 
tion of construction of such addition, 
nor to any appropriation under ad- 
ministrative control of Supervising 


Elevators—Freedmen’s Hospital—appro- 
priation in act March 7, 1928, 45 Stat. 
243, made immediately available for 
remodeling and enlarging hospital 
buildings and installation of elevators, 
is not public building appropriation, 
and salary or compensation of engineers 
or architects may be paid only during 
period for which appropriation avail- 





950 


PUBLIC BUILDINGS—Continued. 















Equipment—Continued. 
Furniture—Freedmen’s Hospital—pur- 
chase and installation authorized under 
appropriation for enlarging and re- 
modeling a building, where it appears 
appropriation is specifically made 
available for equipment and amount 
appropriated includes estimate for 
Samir ia desstcsne<rencemcowire- 
Shades, window—purchase and installa- 
tion in two additional stories being 
constructed to Liberty Loan Building 
may not be charged to appropriation 
for completion of construction of such 
addition, nor to any appropriation 
under administrative control of Super- 
vising Architect. ...............-...--- 
Greenhouses—cover of greenhouse type 
used in making research studies on the 
rates of natural purification of polluted 
water is not a public building within 
section 3733, Revised Statutes, and cost 
of construction is chargeable to appropria- 
tion ‘Field Investigations of Public 
Bien, BOR ins icmethdi dbdttiniendusesecs -- 
Insurance—inclusion in National Guard 
contract of stipulation to effect Govern- 
ment would insure buildings in process of 
construction and reimburse contractor for 
cost of certain restoration made necessary 
by severe winds and storms, unau- 
thorized. Policy of United States not to 
insure its property ........-.-.-....----. 
Post offices—where under statutory au- 
thority Treasury Department exchanges 
present site at Roanoke, Va., for another 
of equal value owned by city, and, in the 
deed, reserves custody and control of post- 
office building on old site until comple- 
tion of new building, the building so 
retained and occupied is a public building 
under custody and control of Treasury 
Department within purview of respective 
appropriations for repairs, equipment, 
and general expenses of public buildings - 
Repairs and improvements— 
Customhouse, New York City—where 
funds apportioned under section 3679, 
Revised Statutes, as amended by act 
February 27, 1906, 34 Stat. 49, for a 
given period, are insufficient for making 
repairs to a public building, all bids 
submitted during such period of in- 
sufficiency should be rejected and the 
work readvertised, or there should be 
a reapportionment of the appropria- 


BOs ject nti nin's -- cn nntinninanadeatinegsd=- 


Freedmen’s Hospital— 

Appropriation in act March 7, 1028, 45 
Stat. 243, made immediately available 
for remodeling and enlarging hospital 
buildings and installation of elevators, 
is not public-building appropriation, 
and salary or compensation of engi- 

neers or architects may be paid only 
during period for which appropria- 
eth CO nencannnennnsnqasittnde 
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PUBLIC BUILDINGS—Continued. 
Repairs and improvements—Continued. 


INDEX DIGEST 


Freedmen’s Hospital—Continued. 


Purchase and installation of furniture 
authorized under appropriation for 
enlarging and remodeling a building, 
where it appears appropriation is 
specifically made available for equip- 
ment and amount appropriated in- 
cludes estimate for furniture, etc_._. 

Greenhouses—cover of greenhouse type 
used in making research studies on the 
rates of natural purification of polluted 
water is not a public improvement 
within section 3733, Revised Statutes, 
and cost of construction is chargeable 
to appropriation “Field investigations 

of public health, 1928_................. 

Inclusion in National Guard contract of 
stipulation to effect Government would 
insure buildings in process of construc- 
tion and reimburse contractor for cost 
of certain restoration made necessary 
by severe winds and storms, unauthor- 
ized. Policy of United States not to 


New National Museum—hire by contract 
of engineers to render opinion as to 
what, if anything, should be done to 
preserve or protect a Government 
building is not authorized under an 
appropriation for personal services in 
the District of Columbia. If no em- 
ployees of the institution are qualified 
and none can be borrowed from other 
departments or establishments, they 
may be obtained only by hire under 
civil-service rules and regulations and 
at rates prescribed by classification act. 


Sites— 


Clearing—relocating water mains and 
sewers made necessary by closing and 
vacating public streets in preparing sites 
for construction of public buildings in 
District of Columbia; appropriations 
TE . iniccrnnheuitdeenmnee 

Exchange of—post offices—where under 
statutory authority Treasury Depart- 
ment exchanges present site at Roanoke, 
Va., for another of equal value owned 
by city and, in the deed, reserves 
custody and control of post office build- 
ing on old site until completion of new 
building, the building so retained and 
occupied is a public building under 
custody and control of Treasury De- 
partment within purview of respective 
appropriations for repairs, equipment, 
and general expenses of public build- 


PUBLIC FUNDS: 
See Accounts; Funds, 

PUBLIC LANDS: 
See Homesteads. 

PUBLIC MONEYS: 
See Accounts; Funds. 
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PUBLIC PROPERTY: 
See Property; Public buildings. 


PURCHASES: 
See Contracts; Real estate. 


Page | QUARTERS—Continued. 
Quarters allowance—Continued. 
Navy enlisted men—entitled to only 
when on detached duty away from 


QUARTERS: 


Commutation—Philippine Scouts enlisted 

men—entitled under act May 10, 1926, 

44 Stat. 496, to refund of amount collected 

prior to May 10, 1926, on account of erro- 

neous commutation payments, only 
where enlisted man of Regular Army serv- 
ing at same post undeer similar cireum- 
stances and conditions as a Philippine 

Scout would have been entitled under 

then existing laws and regulations to 

commutation of quarters, heat, and light 

In kind. See Compensation, allowances, 

Joint occupancy— 

Indian field service— 

Fact that field employee in travel status 
occupies Government quarters which 
had been regularly assigned to another 
employee for which deduction had 
been made from salary of other em- 
ployee, does not relieve employee in 
travel status from deduction of one- 
fourth of his per diem in lieu of sub- 
sistence allowance required by regu- 
lations of Indian service during time 
Government quarters occupied 

Reduction of one-fourth of authorized 
per diem allowance prescribed by 
regulations should be made in case of 
traveling officials or employees when 
furnished lodgings in Government 
quarters assigned to other Govern- 
ment officers or employees 

Determined value of quarters furnished 
by Government must be deducted 
from compensation of each employee 
so furnished, though occupying same 
jointly with another 

Quarters allowance— 

Army enlisted men—act April 20, 1918, 
40 Stat. 534, providing for reimburse- 
ment of actual traveling expenses, or 
flat per diem in lieu thereof, under regu- 
lations to be prescribed by Secretary of 
Wear is inconsistent with, and therefore 
repealed by, section 11, act June 10, 
1922, 42 Stat. 630, providing for mone- 
tary allowances in lieu of quarters and 
rations to enlisted men not furnished 
quarters or rations in kind, the value 
depending on different conditions . of 
duty and not to exceed $4 per day, under 
regulations to be prescribed by the Pres- 
ident and to be uniform for all services 
mentioned in act 


station. No authority in Navy De- 
partment nor in commanding officers 
or enlisted men to “contract” for 
their lodging and subsistence at rates 
in excess of those fixed by President 
under section 11, act June 10, 1922, 42 
Stat. 630 


Rental allowance— 


Assignment—where an officer of the Army 
reporting at station is not assigned 
available adequate quarters for himself 
and dependents, as required by law and 
regulations, because of his statement 
that he will not require such quarters 
for his dependents until a later date, 
the assignment which under the law 
should have been made will be con- 
sidered as made from date of officer's 
FOpePthg ail dis oso 5 oe Ss Wadudewie 


Dependents— 
Adopted child of Navy officer— 

Fifteen-year-old natural brother of 
officer apparently adopted as his 
heir in conformity with certain 
Texas statutes, but for whose cus- 
tody and support the officer has not 
become liable, pursuant to remain- 
ing provisions of adoption statutes 
of the State, the child residing with 
his natural parents, is not such de- 
pendent as entitles officer to allow- 
ance, in absence of clear, cogent 
and convincing evidence establish- 
ing the adoption -.............--. 


Not such dependency as entitles 
officer to rental allowance in his 
behalf. Word “children,” in sec- 
tions 4 and 12, act June 10, 1922, 42 
Stat. 627, 631, used in ordinary or 
popular sense and includes only 
legitimate offspring born in lawful 
wedlock of officer of any of services 
Covered DY aCb..<..-nenccocnnnna<= 


Field duty—officers of Navy and Marine 
Corps without dependents, who were 
ordered to Nicaragua with and as 
anembers of an expeditionary force to 
protect lives and property of American 
citizens sojourning there during the 
progress of an organized rebellion 
against Government of Nicaragua are, 
while performing such duty, on “field 
duty” within meaning of section 6, act 
June 10, 1922, as amended by act May 
31, 1924, 43 Stat. 251, and are not en- 
titled torental allowance... ........... 
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QUARTERS ALLOWANCE: 
See Quarters. 


RAILROADS: 


See Transportation. 


RATIONS: 


Commutation— 
Army enlisted men— 

Act April 20, 1918, 40 Stat. 534, provid- 
ing for reimbursement of actual 
traveling expenses, or flat per diem in 
lieu thereof, under regulations to be 
prescribed by Secretary of War is 
inconsistent with, and therefore 
repealed by, section 11, act June 10, 
1922, 42 Stat. 630, providing for mone- 
tary allowances in lieu of quarters 
and rations to enlisted men not fur- 
nished quarters or rations in kind, the 
value depending on different condi- 
tions of duty and not to exceed $4 per 
day, under regulations to be pre- 
scribed by the President and to be 
uniform for all services mentioned in 
act 

Furloughs—where absent on furlough 
and never returned to proper station 
but upon last day of furlough repdrts 
at distant station where later trans- 
ferred, not entitled to furlough ration, 
payment of which is authorized where 
soldier returns to his proper station 
on or before last day of furlough or 
where there is an overstaying of fur- 
lough leave if upon return to proper 
station the overstaying is excused by 
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REAL ESTATE—Continued. 


Land—Continued. 
Sales— 

After execution of contract of purchase 
and sale of 15 acres of Government 
land, removal of 10 truckloads of sod 
and clay and use elsewhere by direc- 
tion of Army authorities, under mis- 
taken belief that land belonged to 
United States, did not constitute to- 
tal failure of consideration or author- 
ize rescission of contract and release of 
purchaser from liability thereunder, 
but involved only minor breach 
which could have been compensated 
in damages toinjured party. Refund 
of initial payment on land unauthor- 


Refunds—where proceedings to cancel 
entry on public lands are filed by 
General Land Office on ground of 
fraud, and entryman voluntarily 
consents to cancellation, there is no 
rejection of entry such as contem- 
plated by act December 11, 1919, 41 
Stat. 366, and refund of purchase 
price paid thereon is not authorized - - 


Purchase of—consideration—where named 
in a deed may generally be considered 
prima facie evidence of sum agreed to be 
paid for property so conveyed; this may 
be overcome by clear and convincing 
evidence to contrary. Where estab- 
lished that agreement preceding deed 
was for sale of a lot and improvements 


REAL ESTATE: thereon for a total of $1,000, failure to 


See Leases. name entire consideration in the deed 
Deeds—consideration—where named in a 


deed may generally be considered prima 
facie evidence of sum agreed to be paid 
for property so conveyed; this may be 
overcome by clear and convincing evi- 
dence to contrary. Where established 
that agreement preceding deed was for 
sale of a lot and improvements thereon for 
a total of $1,000, failure to name entire 
consideration in the deed will not prevent 
allowance of claim for remainder of pur- 


Patents—assumption by United States 
one-half the cost of moving a high pow- 
ered transmission line from across a 
right of way reserved to the United 
States under act August 30, 1890, 26 
Stat. 301, when said line interfered 
with the digging of an irrigation ditch, 
unsutborized.......... dintiiideatectiliide 


will not prevent allowance of claim for 
remainder of purchase price agreed upon__ 


Rights of way—no authority for assump- 
tion by United States of one-half cost of 
moving high-powered transmission line 
from across right of way reserved to 
United States under act August 30, 1890, 
26 Stat. 391, when line interfered with dig- 
ging of irrigation ditch 


io7 | RECEIVERSHIP: 


See Corporations. 


RECESS APPOINTMENTS: 


See Appointments. 


REDUCTIONS: 
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REGULATIONS: 


Army No. 35-4820—transportation—Army 
officer assigned to National Guard duty 
traveling under orders on official business, 
purchases ticket from personal funds over 
routes involving land grant or operating 
under equalization agreements; entitled 
under land-grant laws and provisions of 
Army Regulations 35-4820, paragraph 
10 (b) (1), to reimbursement of trans- 
portation and sleeping car accommoda- 
tions only in amount it would have cost 
Government had transportation requests 


General Accounting Office—Welch pay bill, 
May 28, 1928—increase of compensation, 
how computed 


Interior Department—leaves of absence— 
granting of, to field employees of Reclama- 
tion Service not fixed by statue but with- 
in discretion of Secretary of Interior, and 
where regulations have been issued fixing 
amount of leave allowable upon resigna- 
tion from service to two and one-half days 
for each month of service since first of 
calendar year, such regulations are con- 
trolling and a field officer is not authorized 
to grant leave in excess of that rate 


Panama Canal—leaves of absence—under 
subsection (g) of section 8 of Panama 
Canal act, as amended, President author- 
ized to promulgate regulations granting 
to district judge, district attorney, and 
marshal of Panama Canal Zone, right to 
accumulate through two calendar years 
leave with pay of 60 days each year; Presi- 
dent may not authorize payment of salary 
attaching to above offices for accrued un- 
used leave authorized by law after officers 


Standardized Government travel— 
Exceptions to—International Boundary 
Commission, United States, Alaska, 
and Canada—provision in appropria- 
tion act February 24, 1927, 44 Stat. 1185, 
allowing the commissioner or engineer 
of, when absent on official business “ Ac- 
tual and necessary expenses of subsist- 
ence not to exceed $8 per day each” 
excepts them from the limitation of the 
subsistence in excess of that prescribed 


Meals en route—assistant boiler inspector 
leaving official station before 8 a. m. is 
entitled to reimbursement of expenses 
incurred for breakfast taken after de- 
parture from home or office whether 
taken on train or en route thereto 

Meals included in transportation cost— 
nothing in paragraph 47 or elsewhere in 
regulations which precludes payment 
of per diem in lieu of subsistence to 
civilian employees while traveling on 
official business on Army transports 
under orders specifically authorizing 
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Page | BEGULATIONS—Continued 


Standardized Government travel—Con. 
Subsistence— 

Foreign Service officers—under existing 
law and practice may not be considered 
as in a travel status and reimbursed 
expenses of subsistence when assigned 
to temporary duty as additional 
officers, or to take charge temporarily 
in an emergency at posts other than 


Fractional days—actual expenses only 
reimbursable under paragraph 45 (a) 
War Department employees—nothing 
in paragraph 47 or elsewhere in regula- 
tions which precludes payment of per 
diem in lieu of subsistence to civilian 
employees while traveling on official 
business on Army transport under 
orders specifically authorizing per 


Superior accommodations—unauthorized 
under paragraph 13 (c), solely on ac- 
count of personal preference or official 
rank of individual; furnishing of, must 
be necessary from Government’s stand- 


Taxicabs—reimbursement authorized un- 
der paragraph 8 (a), as being incident to 
beginning of official travel 

Transportation requests—should call for 
lowest first class, where for accommo- 
dations on coastwise steamers upon 
which all are designated as first class; 
procedure open to traveler if he con- 
siders accommodations avaiable under 
that description not to be first class in 
ii iavtiedt otihiwedennth as aisitaheet Ke 

Veterans’ Bureau—section 8111—pay- 
ments of amounts authorized as burial 
expenses to be made to person or firm 
furnishing services or if they demand 
and receive payment from a representa- 
tive or relative of deceased reimburse- 
ment may be made to such representa- 
tive or relative 


RENT: 


See Leases; Property, public. 


RENTAL ALLOWANCE: 


See Quarters. 


REPAIRS: 


See Public buildings. 
Vehicles— 

Automobiles—Agriculture Department 
employees—allowance of mileage for 
use of personally owned automobile on 
official business as authorized by act of 
May 11, 1926, 44 Stat. 530, precludes any 
additional allowances on actual-expense 
basis for repair of automobile recesal- 
tated by freezing of radiator; act March 
4, 1913, 37 Stat. 843, relative to claims 
for damages to horses, equipment, etc., 
incident to operations of Forest Service, 
inapplicable to payment for such re- 
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RETIREMENT? 
See Pay. 
Civilian— 


BEPAIRS— Continued, 
Vehicles—Continued. Page 


National Guard—appropriation “ Arms, 


uniforms, equipment, and so forth, for 
field service, National Guard,’’ is ap- 
plicable to repair of motor-propelled 
passenger-carrying vehicles issued to 
National Guard by War Department. 
Vessels—where contract provided for pay- 
ment of bonus for every day saved in 
completion of repair work within stipu- 
lated period and certain items of work 
were eliminated, contractor not entitled 
to bonus for time which would have been 
consumed in doing eliminated work 


REPRINTS: 

See Printing and binding. 

RESERVE OFFICERS’ TRAINING 
CORPS: 

Units, mounted—use of public funds for 
organization and maintenance of a 
mounted unit of Reserve Officers’ 
Training Corps at a university where 
none now exists, though preceded by dis- 
continuance of a mounted unit at another 
school, is contrary to proviso in War 
Department appropriation act, 44 Stat. 
1135, prohibiting use of funds appro- 
priated for organization or maintenance 
of additional mounted, motor transport 
or tank units in that corps 


RESIGNATIONS: 


Effective date—per annum employee whose 
resignation was accepted effective De- 
cember 26, 1927, and who worked Decom- 
ber 24, 192/, is entitled to pay for Decem- 
ber 25 and 26, a Sunday and a holiday___- 

Forced—Veterans’ Bureau employees sus- 
pended from duty and pay pending in- 
vestigation of charges, and investigation 
culminates in forced resignation; right to 
compensation terminates as of date of 
suspension regardless of any provision in 
order of suspension concerning pay dur- 
ing period of suspension..__........... ae 

Foreign Service—ambassador to Turkey— 
vacancy which occurred in 1917 by resig- 
nation was not filled by appointment of 
naval officer as “‘high commissioner” and 
where office of ambassador has since con- 
tinued to exist, the vacancy therein 
existed while Senate was in session, and 
while the President would be authorized 
to make appointment thereto for term 
expiring at close of next session of Senate, 
appointee would not be entitled to pay 
attaching to the office unless and until 
appointment confirmed by the Senate__- 


Annuities— 

Presidential appointment for four years 
from classified position to unclassified 
position does not prevent application 
of retirement act ac any time during 
4year term, and basic salary is 
subject to retirement deductions both 
before arrival at retirement age during 
4-year term and _ subsequently 
during period retained in service. 
Retirement annuity and active serv- 
ice pay not payable after reaching 
retirement age a 

Where administrative errors are dis- 
covered in reporting the periods of 
service had by annuilants upon 
which their annuities were based, 
section 8, act July 3, 1926, 44 Stat. 
904, does not preclude the reduction 
or correction of the annuity to agree 
with the service actually had and 
correctly computed, and proper steps 
should be taken to collect the over- 
payment or erroneous payment, 
making adjustment through install- 
ments in connection with subsequent 
annuity payments unless the em- 
ployee otherwise liquidates 

Deductions— 

Collaborators or other employees in 
Department of Agriculture retained 
on rolls without compensation or at 
a@ nominal compensation of $1 a year 
so as to enable department to avail 
itself of their services when needed 
are not employees of the civil service 
of United States and are not subject 
to the obligations or entitled to the 
benefits of retirement laws__...._._. 

Engineers of Agriculture Department 
retained on a per diem basis while ac- 
tually employed, are subject to pro- 
visions of retirement laws, and per 
diem compensation paid them when 
actually employed is subject to re- 
tirement deductions unless and until 
executive action is taken pursuant to 
provisions of retirement enactments 
providing that the President may 
exclude from operation of retirement 
laws employees whose tenure of office 
is intermittent or of uncertain dura- 


Postal Service employees—extra pay for 
night work, at rate of 10 per cent of 
hourly pay per kour, authorized for 
postal employees by act May 24, 1928, 


RETAINER PAY: 
See Pay. 


45 Stat. 725, is not subject to retire- 
ment deductions. .................--. 778 
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BETIREMENT— Continued. 
Civilian—Continued. 
Deductions—Continued. 


BETIREM ENT— Continued. 
Civilian—Continued. 
Deductions—Continued. 


Presidential appointment for four years 
from classified position to unclassified 
position does not prevent application 
of retirement act at any time dur- 
ing 4-year term, and basic salary is 
subject to retirement deductions 
both before arrival at retirement age 
during 4-year term and subsequently 
during period retained in service. 
Retirement annuity and active serv- 
ice pay not payable after reaching 
retirement age 

Refunds— 

Amount to credit of former postal em- 
ployee may not be paid to depart- 
ment to cover indemnity paid for 
lost registered mail, where no di- 
rect evidence of employee’s respon- 
sibility and jury has acquitted him 
of charge in criminal proceeding. 
Refund authorized of deductions to 
former employee. 

S8ubrogation— 

Principle of subrogation not appli- 
cable to refunds in favor of surety 
which paid amount of shortages 
under employee’s bond arising 
from embezzlement of sums in- 
trusted to him by patients of Vet- 
erans’ Bureau. Decisions here- 
tofore holding principle applica- 
ble will not be followed hereafter - 

Principle of subrogation not appli- 
cable to refunds in favor of surety 
which made good indemnities 
paid by Government on account 
of rifling of mails by former postal 
employee; amount in retirement 
fund to be refunded to former em- 
ployee in absence of other claim 
of United States against him 

Bet-off— 

Legal and proper for Government, 
through administrative offices, 
first to apply all available assets in 
its possession, including both un- 
paid salary and amount in retire- 
ment fund, belonging to defaulting 
officer or employee, toward liqui- 
dation of his indebtedness, before 
resorting to its remedy under his 


Unauthorized based solely on adminis- 
trative report alleging former postal 
employee guilty of embezzlement 
and liable for collections on C. O. D. 
packages, where case already pre- 
sented to grand jury which failed to 
return indictment, and civil suit 
against employee and surety was 
dismissed for lack of direct evi- 
dence, and department has no real 
evidence of employee’s responsi- 
bility. Withholding of deductions 
not warranted..............-- 


Where administrative errors are discov- 
ered in reporting the periods of serv- 
ice had by annuitants upon which 
their annuities were based, section 8, 
act of July 3, 1926, 44 Stat. 904, does 
not preclude the reduction or correc- 
tion of the annuity to agree with the 
service actually had and correctly 
computed, and proper steps should be 
taken to collect the overpayment or 
erroneous payment, making adjust- 
ment through installments in con- 
nection with subsequent annuity 
payments unless the employee other- 
wise liquidates._- 


grrr ttt tersseeeee- 


Reinstatement—where an employee re- 


tired for age under act of May 22, 1920, 
41 Stat. 614, was granted annuity and 
thereafter it was discovered there were 
errors in service reported and that he 
had not sufficient service to entitle him 
to the annuity, there is no authority to 
reinstate such employee in the service-- 


Retention after age—Presidential ap- 


pointment for four years from classi- 
fied position to unclassified position 
does not prevent application of retire- 
ment act at any time during 4-year 
term, and basic salary is subject to 
retirement deductions both before ar- 
rival at retirement age during 4-year 
term and subsequently during period 
retained in service. Retirement an- 
nuity and active service pay not paya- 
ble after reaching retirement age 


Unclassified positions—Presidential ap- 


pointment for four years from classified 
position to unclassified position does 
not prevent application of retirement 
act at any time during 4-year term, 
and basic salary is subject to retirement 
deductions both before arrival at re- 
tirement age during 4-year term and 
subsequently during period retained in 


service. Retirement annuity and ac- 


tive service pay not payable after 
reaching retirement age 


305 | REWARDS: 


Informers— 
Customs Service— 


Proceeds derived from sale of vessel 
ordered forfeited by United States 
court on basis of combined allegations 
of violations of customs laws, naviga- 
tion laws, and national prohibition 
act are not recoveries under customs 
laws within section 619, act Septem- 
ber 21, 1922, 42 Stat. 988, providing 
for payment of rewards to informers 
of violations of customs laws 
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REWARDS—Continued. 


Informers—Continued. 
Customs Service—Continued. 

Rum-running—employee of Prohibi- 
tion Bureau under contract to furnish 
information of violations of prohibi- 
tion law is not entitled to informer’s 
reward provided in section 619, act 
September 21, 1922, 42 Stat. 988, for 
reporting activities of rum-running 
seaplane to customs officials, who sub- 
sequently seized the plane 

Prohibition enforcement—employee of 

Prohibition Bureau under contract to 

furnish information of violations of pro- 

hibition law is not entitled to imfor- 

mer’s reward provided in section 619, 

act September 21, 1922, 42 Stat. 988, for 

reporting activities of rum-running sea- 
plane to customs officials, who subse- 
quently seized the plane 
ROADS: 
State— 
Federal aid— 

Appropriations for carrying into effect 
Federal-aid highway statutes are 
available for participation in fairs and 
exhibits by Bureau of Public Roads to 
diffuse among the people of the 
United States useful information on 
subjects connected with the lawful 
work of the bureau 

Under Federal-aid highway statutes the 
distance covered by bridges of more 
than 20 feet clear span should not 
be included in length of road in de- 
termining maximum allowance for 
Government participation of $15,000 
per mile for road construction if, in 
addition, it is proposed to authorize 
such participation in construction of 
bridges up to maximum of 50 per 
cent of estimated cost 300 

ST. ELIZABETHS HOSPITAL: 
Inmates— 


INDEX DIGEST 


SALARIES: 
See Compensation; Pay. 
SALES: 

See Homesteads. 

Land—after execution of contract of pur- 
chase and sale of 15 acres of Government 
land, removal of 10 truckloads of sad and 
clay and use elsewhere by direction of 
Army authorities, under mistaken belief 
that land belonged to United States, did 
not constitute total failure of considera- 
tion or authorize rescission of contract and 
release of purchaser from liability there- 
under, but involved only minor breach 
which could have been compensated in 
damages to injured party. Refund of 
initial payment on land unauthorized. - 


Peter Lyall Plant, Montreal, Canada— 
there being no authority in act July 9, 
1918, 40 Stat. 850, for appointment of 
appraisers to appraise surplus property 
authorized therein to be sold, payment of 
fees to appraisers whose services were ren- 
dered under informal agreement is not 
authorized from proceeds of sale of such 
SOR cncqeccnsedccanesetbcébbudtihte- 

Reservations, military—Secretary of War 
not restricted to appointments from 
Government personnel nor precluded 
from entering into negotiations with out- 
side agencies for furnishing of appraisers 
in connection with sale of military reser- 
vations authorized by act March 12, 1926, 
GE cbdccnesb bbgueubuaiidedsoabase 


SAVINGS DEPOSITS: 


Marine Corps enlisted men—value of cloth- 
ing issued in excess of authorized allow- 
ance may be set off «gainst savings de- 
posits upon discharge of man 


Destitute American— 
Medical treatment—where conditions 
such that consular officer can not pro- 


Page 


Judgments against — payments — funds 
deposited in Treasury to personal credit 
of inmates, including war-risk disability 
compensation payments made to and 
received by inmates, as distinguished 
from payments made to and received 
by head of institution, are available 
under act February 2, 1909, 35 Stat. 592, 
for payment by dibsursing officer of in- 
stitution of court judgments against 


Private funds—individual moneys of dis- 
charged patients which can not be re- 
turned to former patients should be 
deposited into Treasury to credit of 
special fund designated as “‘ Unclaimed 
moneys of discharged patients, 8t. 
Elizabeths Hospital (special fund),”’ 
to be held in trust for individual pa- 
tients and to be available for payment 
of any Gaim which may be hereafter 
submitted and established by them. 


386 


cure prompt medical and hospital 
treatment and subsistance at expense of 
master or owner of vessel on which sea- 
man last served, relief may be furnished 
at expense of United States and pay- 
ment made from appropriation for re- 
lief of American seamen. -..........-- 
Relief—fishing schooner wrecked or de- 
stroyed by fire; seamen rescued or 
picked up at sea and transported to a 
foreign port where turned over to Amer- 
iean Consul; rescuing vessel entitled 
only to compensation provided by para- 
graph 200 of Consular Regulations, 
maximum amount of which is fixed at 
50 cents per day for each rescued seatman 
for number of days required in trans- 
porting them to port, and no legal obli- 
gation on United States to pay rescuing 
vessel any amount in addition thereto 
because of expenses, loss of time, or 
Gee cocknscotakseecce 4) 
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SEAM EN— Continued. 


Destitute American—Continued. 
Subsistence—where conditions such that 
consular officer can not procure prompt 
subsistence and medical and hospital 
treatment at expense of master or owner 
of vessel on which seaman last served, 
relief may be furnished at expense of 

United States and payment made from 

appropriation for relief of American 

seamen 
Disabled American—hospitalization and 
maintenance—contraction of venereal 
disease due to own misconduct does not 
relieve owners or operators of vessels on 
which last served of obligation to furnish 
such hospitalization and maintenance as 
may be necessary incident to return of 
seamen to ports in United States 
Discharged A merican— 
Relief— 

Hospitalization and maintenance—con- 
traction of venereal disease due to 
own misconduct does not relieve 
owners or operators of vessels on 
which last served of obligation to 
furnish such hospitalization and 
maintenance as may be necessary in- 
cident to return of seamen to ports 
in United States 

Transportation— 

Discharge by consent before consular 
officer, though result of own miscon- 
duct, does not relieve owner of ves- 
sel in whose services seaman became 
disabled from liability for return- 
ing him to United States during or 
immediately following recovery 
from disability 

Where discharged before consular 
officers in foreign ports for any 
reason except desertion, their return 
to United States must, if possible, 
be arranged for at expense of mas- 
ters or owners of vessels from which 
discharged 


SET-OFF: 


Banks— Withdrawal of stop-payment orders 
against drafts drawn by postmaster whose 
office was being investigated and who is 
subsequently found guilty of embezzle- 
ment of large sums of public money, un- 
authorized where holder bank had notice 
of investigation and of probable shortage 
in accounts 

‘om pensation— Postal Service employees— 
salary, unpaid, not forfeited by reason of 
attempting to destroy mail matter, for 
which offense employee is to be dismissed, 
may be applied to liquidate indebtedness 
to United States before resort to remedy 
under his bond, in accordance with rules 
in 7 Comp, Gen. 305. 


Page | SET-OF F—Continued. 


Corporations, bankrupt—appointment of 
trustee in bankruptcy for corporation 
which is both debtor and creditor of 
United States does not affect right then 
existing in Government to set off amount 
due corporation in liquidation of its in- 
debtedness to United States 

Dent Act payments—set-off may be made 
against sums due from Government, of 
claim for taxes for year 1917 of which re- 
ceiver of taxpayer had due notice within 
five years from date of filing of return, for 
same is not barred by section 250 (d) of 
revenue act of 1921, 42 Stat. 265........_. 

General rule—United States has always 
right to set-off against an amount due a 
claimant any sum the same person, com- 
Pany or corporation owes to the Govern- 
ment either under same or other contracts 
or obligations. Common law right of 
every creditor to apply moneys of his 
debtor in his hands in extinguishment of 
claims due him from debtor is equally 
applicable to Government as to indi- 
Ee iS do ccns tree ee cemeteeans ee : 

Income taxes—set-off may be made against 
sums due from Government, of claim for 
taxes for year 1917 of which receiver of 
taxpayer had due notice within five years 
from date of filing of return, for same is not 
barred by section 250 (d) of revenue act of 
1921, 42 Stat. 265. 

Pay—Navy officers—against amount of de- 
ficiency in accounts representing public 
property carried for sale in ship’s store 
and unaccounted for, being reported for 
debit to General Accounting Office by 
Paymaster General of Navy pursuant to 
act March 29, 1804, 28 Stat. 47; required 
under section 1766, Revised Statutes, to 
full amount of pay. 

Retirement deductions— 

Postal Service employees— 

Embezzlement—legal and proper for 
Government, through administrative 
offices, first to apply all available 
assets in its possession, including both 
unpaid salary and amount in retire- 
ment fund, belonging to defaulting 
officer or employee, toward liquida- 
tion of indebtedness, before resorting 
to its remedy under his bond... 

Registered mail indemnity payments — 
payment not authorized to Post 
Office Department of amount in re- 
tirement fund to credit of former 
postal employee, to cover indemnity 
paid, where no direct evidence that 
accused was responsible for loss and 
jury has acquitted him of charge in 
criminal proceeding. Refund of re- 
tirement deductions authorized to 
former employee 
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SET-OFF—Continued. 
Retirement deductions—Continued. 
Postal Service employees—Continued. 
Unauthorized based solely on admini- 
strative report alleging former em- 
Ployee guilty of embezzlement and 
liable for collections on c. 0. d. pack- 
ages, where case already presented to 
grand jury which failed to indict, and 
civil suit against employee and surety 
was dismissed for lack of direct evi- 
dence, and department has no real 
evidence of employee's responsibility. 
Withholding of deductions not war- 


Savings deposits—Marine Corps enlisted 
men—value of clothing issued in excess of 
authorized allowance may be set-off 
against deposits on discharge ......... isc 


SETTLEMENTS: 
See General Accounting Office. 


SHIPPING BOARD EMERGENCY 
FLEET CORPORATION, UNITED 
STATES: 


Government agency; board is, and not a 
private corporation 


SPECIAL DEPOSITS: 
See Accounts. 


SPECIFICATIONS: 
See Contracts. 


STANDARDIZED GOVERNMENT 
TRAVEL REGULATIONS: 


See Regulations. 
STATE, DEPARTMENT OF; 
STATES: 


See Tazes. 

Federal aid—roads—under Federal high- 
way aid statutes the distance covered by 
bridges of more than 20 feet clear span 
should not be included in length of road 
in determining maximum allowance for 
Government participation of $15,000 per 
mile for road construction if, in addition, 
it is proposed to authorize such participa- 
tion in construction of bridges up to maxti- 
mum of 50 per cent of estimated cost ---- 


Texas—laws—adoption—15-year-old natu- 
ral brother of Navy officer apparently 
adopted as his heir in conformity with 
certain State statutes, but for whose cus- 
tody and support the officer has not be- 
come liable, pursuant to remaining pro- 
visions of adoption statutes of the State, 
the child residing with his natural parents 
—not such adoption clearly, cogently, 
and convincingly established as entitles 
officer to rental allowance as for a depend- 


CEB sconces wocscecosccese eoccccescnccccocce 
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DIGEST 


STATIONERY: 
See Printing and binding. 
Envelopes 
National Home for Disabled Volunteer 
Soldiers—required under act January 
12, 1895, 28 Stat. 624, as amended, to 
procure through Post Office Depart- 


Procurement from Government Printing 
Office or General Supply contractors; 
when required or authorized 

STATUTORY CONSTRUCTION: 

Act. March 2, 1903, 32 Stat. 932—longevity 
pay—provision that Army officers retired 
on account of wounds received in battle 
shall continue to be credited with increase 
of longevity pay for time on retired list 
is repealed by sec. 1, act June 10, 1922, 42 
Stat. 625, as to officers appointed on and 
after July 1, 1922, but not repealed so far 
as officers in service June 30, 1922, may 
come within terms of act of 1903 

Act May 10, 1926, 44 Stat. 496—quarters, 
commutation of—Philippine Scout en- 
titled under, to refund of amount col- 
lected prior to May 10, 1926, on account 
of erroneous commutation payments, 
only where enlisted man of Regular Army 
serving at same post under similar cir- 
cumstances and conditions as a Philip- 
pine Scout would have been entitled 
under then existing laws and regulations 
to commutation of quarters, heat and 


Retroactive—settled by judicial procedent 
that unless intent to make statute operate 
retroactively as well as prospectively is ex- 
pressed in apt words, or unless by neces- 
sary implication from nature and terms of 
statute such intent is shown so clearly 
as to leave no room for reasonable doubt, 
statute will not be construed to operate 
retroactively . . . oe 

STENOGERAPHIC SERVICES: 

See Personal services. 

STORAGE: 

Coal—Post Office Department—where con- 
tract let for hauling and storing coal at 
fixed price per ton, payment of greater 
amount for doing work, on alleged ground 
that contractor was mistaken in assump- 
tion that coal could be stored in bin with- 
out difficulty, unauthorized 

Property— 

Private— 
Automobiles— 

Where seized by prohibition officers 
under section 26, national pro- 
hibition act, vehicles should be 
immediately released to owner 
under bond or sold by seizing officer 
within 30 days. Persons accept- 
ing seized vehicles for storage are 
charged with knowledge of law 
relative to seizures and of limited 
powers of Government officers and 
employees 
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STORAGE—Continued. 
Property—Continued. 


Page | SUBSISTENCE—Continued. 
Actual expenses—Continued. 


Private—Continued. 
Automobiles—Continued. 

Where seized by rrohibition agents 
under section 3450, Revised Stat- 
utes, in enforcement of internal 
revenue laws, and sold under sec- 
tion 3460, Revised Statutes, storage 
charges are payable from appropria- 
tion for collecting the internal reve- 
a eatendieeiianentiqn a= 


Motor boats—collector of customs who 
stored motor boat in own private 
boathouse pending condemnation 
and sale, without superior authority, 
not entitled to payment therefor in 
absence of specific statutory author- 
ity, notwithstanding commercial 
storage would have cost a great deal 
more than amount claimed. Col- 
lector may not be contracting officer 
and person furnishing the service at 
one and the same time 


Trucks—seized by local police and 
turned over to Federal officers; no 
authority to pay charges in excess of 
proceeds from sale, in absence of 
showing of necessity in interest of 
United States of incurring excessive 
charges, and that such charges were 
incurred under contract entered into 
by person legally authorized to con- 
tract on behalf of United States. 


International Boundary Commission, 
United States, Alaska, and Canada— 
provision in appropriation act Feb- 
ruary 24, 1927, 44 Stat. 1185, allowing 
the commissioner or engineer of, when 
absent on official business “Actual 
and necessary expenses of subsistence 
not to exceed $8 per day each” excepts 
them from the limitation of the sub- 
sistence act of 1926 only as to actual and 
necessary expenses and does not au- 
thorize a per diem allowance in lieu of 
subsistence in excess of that prescribed 
by the subsistence act. . ....... 


Emergencies—Foreign Service officers on 


temporary duty—under existing law and 
practice may not be considered as in a 
travel status and reimbursed expenses of 
subsistence under Standardized Govern- 
ment Travel Regulations when assigned 
to take charge temporarily in an emer- 
gency at posts other than their permanent 


Foreign Service officers on temporary 
duty—under existing law and practice 
may not be considered as in a travel 
status and reimbursed expenses of sub- 
sistence under Standardized Govern- 
ment Travel Regulations when assigned 
to temporary duty as additional officers 

Prohibition agents—under existing law an 
informer or under cover agent can not 
be paid, under contract or otherwise, in 


excess of $7,500 per year for both salary 
and per diem expenses at headquarters 
Radius of—Justice Department employ- 
ees—absent from headquarters per- 
forming duty in city four miles distant, 
the fare by train being 10 cents and 30 
minutes or less being required to make 
the trip between the two points, does 


SUBROGATION: 
See Claims. 


SUBSISTENCE: 


See Compensation, allowances; Regulations; 
Traveling expenses, 
Actual expenses— 


En route—War Department employees— 
assistant boiler inspector leaving official 
station before 8 a. m. is entitled to be 
reimbursed expense of breakfast taken 
after departure from home or office, 
whether taken on train or en route 


Fractional days—employee on per diem 
basis returns to headquarters at such 
time during day as to be entitled to at 
ieast a fractional per diem for that day 
under paragraph 45 (a) of Standardized 
Government Travel Regulations, and 
on same day begins new trip from 
which he returns to headquarters in less 
than 24 hours; allowance for actual ex- 
Ppenses; computation of... .......-....- 


not constitute a travel status entitling to 

reimbursement of subsistence expenses 

where not shown officially necessary to 

be absent before 8 a. m. or after 6 p. m._- 

Tariff Commission employees— 

On leave in Europe, and assigned to 
temporary duty at office of commis- 
sion there; not entitled to subsistence 
expenses or per diem in lieu thereof 
while at European office 

Orders prescribing or increasing per 
diem not retroactively effective... __- 

War Department employees—assistant 
boiler inspector leaving official station 
before 8 a, m, is entitled to be reim- 
bursed expense of breakfast taken after 
departure from home or office, whether 
taken on train or en route thereto. _. 


548 
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SUBSISTEN CE—Continued. 


Leaves of absence—Tariff Commission em- 
ployees—on leave in Europe, and assigned 
to temporary duty at office of commission 
there; not entitled to subsistence expenses 
or per diem in lieu thereof while at Euro- 


Lodgings— 

Indian Service—reduction of one-fourth of 
authorized per diem allowance pre- 
scribed by regulations should be made 
in case of traveling officials or employ- 
ees when furnished lodgings in Govern- 
ment quarters assigned to other Gov- 
ernment officers or employees____.___- 

Internal Revenue employees—payment 
while in travel status to wife of another 
Internal Revenue employee not reim- 
bursable, such payment constituting 
additional compensation to other em- 


Navy enlisted men—no suthority in 
Navy Department nor in commanding 
officers or enlisted men to ‘“‘contract’’ 
for lodging at rates in excess of those 
fixed by President under section 11, act 
June 10, 1922, 42 Stat. 630. Entitled to 
subsistence allowance only when on de- 
tached duty away from station 


Meals— 


Navy enlisted men—no authority in 
Navy Department nor in commanding 
officers or enlisted men to “contract” 
for subsistence at rates in excess of those 
fixed by President under section 11, act 
June 10, 1922, 42 Stat. 630. Entitled to 
subsistence allowance only when on de- 
tached duty away from station 

War Department employees— 
Assistant boiler inspector leaving official 

station before 8 a. m. is entitled to re- 
imbursement of expense of breakfast 
taken after departure from home or 
office, whether taken on train or en 
route thereto SSIs g, 
Nothing in paragraph 47 or elsewhere in 
Standardized Government Travel 
Regulations precluding payment of 
per diem to civilian employees travel- 
ing on official business on Army 
transports under orders specifically 
authorizing per diem -..............-. 


Per diems— 


Fractional days— 

Employee on per diem basis returns to 
headquarters at such time during day 
as to be entitled to at least a fractional 
per diem for that day under para- 
graph 45 (a) of Standardized Govern- 
ment Travel Regulations, and on 
same day begins new trip from which 
he returns to headquarters in less 
than 24 hours; allowance for actual ex- 
penses; computation of.......... Shoo 
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276 


781 


781 
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Per diems—Continued. 


Fractional days—Continued. 


Justice Department employees—ab- 
sence from headquarters performing 
duty in city 4 miles distant, the fare 
by train being 10 cents and 30 minutes 
or less being required to make the trip 
between the two points, does not con- 
stitute a travel status entitling to re- 
imbursement of subsistence expenses 
where not shown officially necessary 
to be absent before 8 a. m. or after. 6 


Indian Service— 

Fact that field employee in Indian Serv- 
ice in travel status occupies Govern- 
ment quarters which had been regu- 
larly assigned to another employee 
for which deduction had been made 
from salary of other employee, does 
not relieve employee in travel] status 
from deduction of one-fourth of his per 
diem in lieu of subsistence allowance 
required by regulations of Indian Serv- 
ice during time Government quar- 


Reduction of one-fourth of authorized 
per diem allowance prescribed by 
regulations should be made in case of 
traveling officials or employees when 
furnished lodgings in Government 
quarters assigned to other Govern- 
ment officers or employees 


Indirect route—employee fn travel status 
on per diem in lieu of subsistence basis 
is entitled to per diem for Sundays and 
holidays upon which no duty, required, 
irrespective of whether he deviates from 
direct route of travel on such days for 
personal reasons, provided cost of 
transportation and per diem allowances 
chargeable to Government are not in- 
creased thereby, the administrative 
regulations do not otherwise provide, 
and deviation has not been administra- 
tively disapproved.................. 


International Boundary Commission, 
United States, Alaska, and Canada— 
provision in appropriation act Febru- 
ary 24, 1927, 44 Stat. 1185, allowing the 
commissioner or engineer of, when 
absent on official business “Actual 
and necessary expenses of subsistence 
not to exceed $8 per day each” excepts 
them from the limitation of the subsist- 
ence act of 1926 only as to actual and 
necessary expenses and does not au- 
thorize a per diem allowance in leu of 
subsistence in excess of that prescribed 
by the subsistence act...............-. 


Page 


165 


82 


85 
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ze SUBSISTENCE —Continued. Page | SUNDAYS AND HOLIDAYS—Con. Page 
Per diems—Continued. Sundays— 
War Department employees—nothing in Compensation—Forest Service per an- 
paragraph 47 or elsewhere in standard- num employee whose resignation was 
ized Government travel regulations accepted effective December 26, 1927, 
precluding payment of per diem to and who worked December 24, 1927, is 
civilian employees traveling on official entitled to pay for December 25 and 26, 
business on Army transports under a Sunday and a holiday. -.............. 430 
orders specifically authorizing per diem 591 
Temporary duty—Foreign Service officers— Per diems—bailiffs—custody over Sun- 
under existing law and practice may not day of petit juries, when court not 
be considered as in a travel status and re- actually in session and judge not present 
imbursed expenses of subsistence under and presiding or present in chambers, 
5 Standardized Government Travel Regu- does not entitle to payment.___....._.- 633 
lations when assigned to temporary duty ‘ * 
as additional officers, or to take charge Subsistence, per Gietn Interstate wana 
temporarily in an emergency st posts merce ( ommission employee in travel 
status on per diem in lieu of subsistence 
other than their permanent posts... .... 89 : 7 
SUBSISTENCE ALLOWANCE: basis is entitled to per diem for Sundays 
; and holidays upon which no duty re 
Navy enlisted men—entitled to, only when quired, irrespective of whether he de- 
on detached duty away from station. viates from direct route of travel on 
No authority in Navy Department nor such days for personal reasons, provided 
in commanding officers or enlisted men cost of transportation and per diem al- 
to “contract” for subsistence and lodging lowances chargeable to Government 
at rates in excess of those fixed by Presi- are not increased thereby, the adminis- 
dent under section 11, act June 10, 1922, trative regulations do’ not otherwise 
3 42 Stat. 680_......---.-------+---+------- 781 provide, and deviation has not been 
SUITS: administratively disapproved_........- 319 
See General Accounting Office. 
SUNDAYS AND HOLIDAYS: SURETIRS: 
Holidays— See Bonds. 
| Christmas— 
Compensation— TAXES: 
Forest Service per annum employee Internal seveusie— 
5 whose resignation was accepted Refantie and wrediie—- 
effective December 26, 1927, and Interest on judgments— 
| who worked December 24, 1927, is Not payable for period between date 
| entitled to pay for December 25 and { judgment and date writ of certi 
| 26, a Sunday and a holiday_.._.... 430 ome ne © we 
| ° rari granted was dismissed on mo- 
Post Office Department employees— tion of petitioner 559 
within authority of departmentto sf — eens . 
| fix minimum service requirement While section 1117 (b), act February 
of less than eight hours for postal 26, 1926, 44 Stat. 120, authorizes al- 
employees on Christmas Day and lowance of interest to date of rendi- 
| grant compensatory time of one tion of judgment or to date of entry 
day within next 30 days if minimum of final judgment in event such 
requirement performed on Christ- judgment is reviewed by appellate 
j mas Day, or give overtime pay for court, neither said section nor act of 
) actual number of hours worked on September 30, 1890, 26 Stat. 537, 
Christmas Day whether more or authorizes payment of interest dur- 
less than minimum service re- ing interim between date of judg- 
| Quired, .....---0-----2990---9000208 320 ment and date petition for certiorari 
\ Fourth of July—subsistence, per diem— SS ee Se 128 
| Interstate Commerce Commission em- 
i ployee in travel status on per diem in Judgments—appropriation, Treasury 
lieu of subsistence basis is entitled to Department, “Refunding taxes il- 
per diem for Sundays and holidays legally collected,”” 44 Stat. 1254, ap- 
upon which no duty required, irrespec- plicable to payment of claims for 
tive of whether he deviates from direct refunds based on judgments of court 
route of travel on such days for personal without compliance with terms of 
reasons, provided cost of transportation first proviso of act requiring delay of 
and per diem allowances chargeable to 60 days in payment of claims in excess 
Government are not increased thereby, of $75,000 from date upon which report 
the administrative regulations do not is made of claim to congressional Joint 
otherwise provide, and deviation has Committee on Internal Revenue 
not been administratively disapproved. 319 Tanatie®. .cewscevceccscecscscese<e. 888 
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TAXES—Continued. TAXES—Continued. 


Btate— State—Continued. 
Gasoline— Page Gasoline—C ontinued. 


Colorado—imposed on dealer, and Gov- 
ernment can not refuse to pay full 
quoted or contract price. While ap- 
plication should be made for refund of 
amount equal to tax on gasoline pur- 
chased and used for purposes other 
than propelling motor vehicles on 
public streets and highways of State, 
and use upon roads within Mesa 
Verde National Park would appear to 
be within this exception, right to 
recover amount of tax has no bearing 
on dealer’s right to collect from Gov- 
ernment amount of contract price for 
gasoline purchased and delivered __.- 

Indiana—imposed on dealer or distribu- 
tor; Commerce Department em- 
ployee entitled to reimbursement of 
full amount, including tax, paid on 
gasoline purchased while in travel 
status for use in Government convey- 
ance. Matter of refund of tax is for 
attention of department 

Missouri—imposed on dealer or distrib- 
utor; Commerce Department em- 
ployee entitled to reimbursement of 
full amount, including tax, paid on 
gasoline purchased while in travel 
status for use in Government convey- 
ance. Matter of refund of tax is for 
attention of department 

Ohio—imposed on dealer or distributor; 
Commerce Department employee en- 
titled toreimbursement of fullamount, 
including tax, paid on gasoline pur- 
chased while in travel status for use in 
Government conveyance. Matter of 
refund of tax is for attention of depart- 


Pennsylvania—Federal exemption 
from; Commerce Department em- 
ployee not entitled to reimbursement 
of tax alleged to have been paid on 
gasoline purchased wkile in travel 
Status for use in Government convey- 


Where purchased under contract at 
specified price per gallon without 
mention of State tax, and payment 
made at such price, ne additional 
amount due dealer on account of 
State tax it was required to pay; 
and if Government so uses gasoline 
as to become entitled under State 
law to payment by State of portion 
of amount collected as dealer's tax, 
no authority for payment of such 
amount to dealer, particularly 
where contract does not provide 
that such payments received by 
United States would be for benefit 
OF Bai cccccescereccoctuitaganbes 


Virginia—Continued. 

Where understood between parties to 
contract that price per gallon stipu- 
lated therein did not include tax, 
and that in addition to stipulated 
price contractor would be paid or 
reimbursed amount of all taxes it 
might be required to pay on the 
gasoline, payment of such tax in 
accordance with understanding is 
authorized 


TELEPHONES: 


Equipment—standardization is a question 
of policy definitely negatived by section 
3709, Revised Statutes, and not open for 
administrative consideration unless there 
be an exception thereto created by statute; 
no purchases may be made for the current 
needs of the Government except after 
advertising 

Private residences—Indian Service—appro- 
priated Indian moneys or tribal funds are 
not available to pay for telephone ex- 
change service in private residences of 
Government officers or employees resid- 
ing in Government quarters on Indian 
reservations whereon an office is regularly 
maintained for the conduct of Govern- 
ment business 


TEMPORARY: 


Duty—nurses, Army—service as temporary 
chief nurse not within any of grades for 
which additional supplemental annual 
retired pay authorized and may not be 
counted in computation 

Employees of Panama Canal—inspectors, 
to assist regular inspectors making 48-hour 
continuous operation test at plant of man- 
ufacturer of dredge contracted for by 
canal, authorized where no other Gov- 
ernment employees available. Employ- 
ment being outside District of Columbia, 
would not contravene act August 5, 1882, 
22 Stat. 255, nor would such temporary 
field positions require allocation by Per- 
sonnel Classification Board, but employ- 
ment may be accomplished only by direct 
hire of individuals and not by contract 
with third party or agency to furnish such 


Compensatory—Post Office Department 
has authority to fix minimum service re- 
quirement of less than eight hours for 
postal employees on Christmas Day and 
grant compensatory time of one day 
within next 30 days if minimum require- 
ment performed on Christmas Day, or 
give overtime pay for actual number of 
hours worked on Christmas Day whether 
more or less than minimum service re- 
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TIM E—Continued. 
Computation— 


TRANSPORTATION — Continued. 


Page Dependents—Continued. 


Daylight saving or standard—traveling 
expenses—meals taken at beginning or 
ending of travel status in localities 
where daylight saving time is in effect; 
reimbursement should be determined 
on that basis 

For enlistment allowance purposes... ..-. 

Travel time—Naval Reserve officers and 
enlisted men on active duty entitled to 
pay and allowances under section 11, 
act February 28, 1925, 43 Stat. 1083, and 
day on which same commences begins 
at any hour prior to midnight on which 
ordered to entrain, and ends at mid- 
night of day on which they could reach 
their homes by shortest usually traveled 
route after detachment -.............-. 

Traveling expenses—meals taken at be- 
ginning or ending of travel status in 
localities where daylight saving time is 
in effect; reimbursement should be de- 
termined on that basis 

Saving—contracts—where contract pro- 

vided for payment of bonus for every day 

saved in completion of work within 
stipulated period and certain items of 
work were climinated, contractor not en- 
titled to bonus for time which would have 
beer consumed in doing eliminated work. 


Army officers—Continued. 

Where officer directed to report to com- 
manding general of Corps Area for 
duty and facts show that directions so 
to report was for purpose of assign- 
ment to duty wherever services might 
be required within area under juris- 
diction of superior, ultimate assign- 
ment is “new” station for purpose of 
transportation of dependents if they 
have not accompanied officer on first 
reporting, and not place at which he 
reported to superior as directed in 


Where officer traveling in mileage status 
selects circuitous route, no increased 
cost to Government resulting from 
transportation furnished on transpor- 
tation request, he is not entitled to 
transportation of dependents by such 
circuitous route, and pursuant to sec- 
tion 12, act May 18, 1920, 41 Stat. 604, 
he is chargeable with increased cost to 
Government for their transportation 
by such route 

Where requests are issued for transpor- 
tation and Pullman accommodations 
for dependent and request for Pullman 
is returned and canceled, officer not en- 


titled to amount Government would 
have paid had request been used; 
transportation in kind authorized for 
dependents under act May 18, 1920, 41 
Stat. 604, or in lieu thereof an amount 
of money equal to commercial cost 
when travel shall have been performed 
under section 12, act June 10, 1922, 42 
Stat. 631; not entitled to transporta- 
tion in kind for part of authorized trans- 


TORTS: 
See Officers and employees: 
TRANSFERS: 


See Appropriations; Classification; Traveling 
expenses, 


TRANSPORTATION: 


Automobiles of Army  officers—where 


shipped as change of station allowance, 
under applicable regulations, the ex- 
pense chargeable to the Government is 
the freight on the actual weight not ex- 
ceeding authorized allowance at house- 
hold goods rate.........-.-.-..-.--- en 
Dependents— 

Army officers— 

Transportation of specified dependents 
of Army officer under acts May 18, 
1920, 41 Stat, 604, and June 10, 1922, 
42 Stat. 631, authorized not exceeding 
cost of transportation from officer’s 
old to new station under orders di- 
recting permanent change of station 
which gives right to transportation 
for dependents; basis for issuance of 
transportation or payment of com- 
mercial costs may not be extended to 
include “‘old’”’ stations of officer...... 


portation under first act and to pay- 
ment in money for part of authorized 
transportation under second act 

Where requests are returned unused, or 
used in part, or transportation thereon 
not obtainable, what reimbursement 
authorized 

Navy— 

Enlisted men—where detached from 
permanent station, assigned tempo- 
rary duty elsewhere, and presently 
assigned another permanent station, if 
no transportation in kind issued Ge- 
pendents, payment authorized of 
commercial cost of transportation 
from old to new permanent station 
when travel completed; and fact 
that dependents traveled at enlisted 
men’s expense to temporary station 
will not defeat his rights 
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TRANSPORTATION — Continued. 


Dependents—Continued. 
Navy—Continued. 
Officers— 

Adopted brother not such dependent 
as entitled to transportation at Gov- 
ernment expense, Word “children” 
in sections 4and 12, act June 10, 1922, 
42 Stat. 627 and 631, used in ordinary 
or popular sense and includes only 
legitimate offspring born in lawful 
wedlock of officer of any of services 
covered by act we 

In case of travel from Philippine 
Islands to United States, and es- 
pecially where officer travels by cir- 
cuitous route, where it is to his 
advantage to be credited with cost 
of commercial transportation by 
direct route, to authorize payment 
thereof it must be clearly shown by 
evidence that it would have been 
necessary to have transported his 
dependents by commercial vessel 
over direct route 

Must be by Government transport if 
available; and to authorize reim- 
bursement of commercial cost, it 
must be shown that by diligent 
effort it was impossible to secure 
transportation by transport with 
reasonable relation to date of offi- 


cer’s relief from duty at overseas 
station 


Where detached from permanent 
Station, assigned temporary duty 
elsewhere, and presently assigned 
another permanent station, if no 
transportation in kind issued de- 
pendents, payment authorized of 
commercial cost of transportation 
from old to new permanent station 
when travel completed; and fact that 
dependents traveled at officer’s 
expense to temporary station will 
not defeat his rights ._._......... 

Freight—damages—where goods received 
by vessel in good order and not delivered 
in like condition, presumptive negligence 
lies against carrier and burden is on ship 
toshow damage not due to one of excepted 
causes in Harter Act, 27 Stat. 445. Fact 
that article was broken raises a doubt as 
to whether it was properly stowed and in 
absence of evidence showing it was, the 
doubt must be resolved against the ship- 
owner and in favor of shipper 
Harter Act—public property lost in tran- 
sit—carrier not relieved under Harter Act, 
February 13, 1893, 27 Stat. 445, where 
ordnance lost in collision of two barges 
and capsizing of one in storm, it not being 
established that carrier complied with 
requirements of law with respect to ves- 
sels being seaworthy and properly 
manned and equipped-............- 
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Page | TRANSPORTATION—Continued. 
Hauling—coal—where contract let for haul- 


ing and storing coal at fixed price per ton, 
payment of greater amount for doing work 
on alleged ground that contractor was 
mistaken in assumption that coal could be 
stored in bin without difficulty, un- 
authorized 


Hauling (drayage)—continuance of con- 


tracts for fiscal year 1927, for drayage 
services for post offices during fiscal year 
1928, which contain provisions to effect 
that rates specified therein shall be effec- 
tive for fiscal year 1927 and thereafter until 
canceled on 30 days’ notice, is not in 
accordance with requirements of section 
3709, Revised Statutes, which contem- 
plates yearly advertising for proposals for 
carrying out object provided in annual 
appropriation acts when such objects are 
not to be performed by Government’s 
own instrumentalities 


Household effects— 


Army officers—w here automobile shipped 
as change of station allowance, under 
applicable regulations, the expense 
chargeable to the Government is the 
freight on the actual weight not exceed- 
ing authorized allowance at household 
goods rate. Senet benign’ Sieh 

Foreign Service officers—where former 
consul did not return to United States 
within 6 months after retirement but 
continued to reside abroad until his 
death, approximately 18 months later, 
and his widow continued her residence 
there for an additional 2 years, house- 
hold effects of former consul may not be 
transported to United States at public 
expense sbonattdntensteanibs 

Navy officers—where accepted bidder 
sent truck with driver, packer and 
helper distance of 15 miles to pack, 
crate, and hau! effects to railroad sta- 
tion, and on arrival it was found that 
work had been performed by some 
unauthorized person, reimbursement of 
actual expenses incurred in endeavor to 
carry out contract authorized ___- 

Veterans’ Bureau medical officers—in 
transferring household effects under 
authority of act, April 22, 1926, 44 Stat. 
319, and regulations issued in accord- 
ance therewith, reimbursement is 
authorized of the cost of transportation 
by motor truck, when such cost does not 
exceed authorized freight charges plus a 
reasonable allowance not exceeding 
$1.75 per hundredweight for packing, 
crating, and drayage, if no other claim 
is made for packing and crating 


In kind— 


Dependents of Army officers—where fur- 
nished for any portion of travel to new 
station, officer not entitled to payment 
under act June 10, 1922, 42 Stat. 631---- 


Page 





TRANSPORTATION — Continued. 
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In kind—Continued. 

National Guard officer injured in line of 
duty while attending service school 
under section 99, national defense act as 
amended, and who receives medical 
treatment in station hospital, upon 
discharge therefrom entitled to trans- 
portation in kind to home under act 
June 3, 1924, 43 Stat. 364, and not to 
mileage under section 99 as amended_. 

Land-grant deductions— 

Army officer assigned to National Guard 
duty traveling under orders on official 
business purchases ticket from personal 
funds, over routes involving land grant 
or operating under equalization agree- 
ments; entitled under land-grant laws 
and provisions of Army Regulations 
35-4820, paragraph 10 (b) (1), to reim- 
bursement of transportation and sleep- 
ing-car accommodations only in amount 
it would have cost Government had 
transportation requests been used... - 

Mileage allowance to officers of Army, 
Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, and Pub- 
lic Health Service, under act June 12, 
1906, 34 Stat. 246, as extended by act 
June 10, 1922, 42 Stat. 631; how deter- 
mined 

Mails, air—under sections 3737 and 3963, 

Revised Statutes, as modified by act 

May 17, 1878, 20 Stat. 62, assignment or 

subletting of contract for carrying mails, 

without consent of Postmaster General, 
prohibited and upon cancellation of con- 
tract because of such assignment or sub- 
letting contractor chargeable with any 
damages resulting to United States, and 
amounts earned prior to cancellation not 
forfeited under section 3950, Kevised 
Statutes, but are to be retained to reim- 
burse Government for any damages sus- 
tained; penalty for combinations to re- 
strain bidding on mail contracts extends 
only to cancellation of contract and dis- 
qualification from obtaining future con- 
tracts for carrying mails... .............- 
National Guard enlisted men—provost 
guard on duty 3 miles distant from Na- 
tional Guard encampment for purpose of 
maintaining order among guardsinen 
while not on duty, may not be trans- 
ported from and to encampment site at 
Government expense. -.............---.-- 
Naval prisoners—Secretary of Navy has 

authority, under act March 3, 1909, 35 

Stat. 756, to provide by regulation that 

transportation not exceeding in cost trans- 

portation from naval prison to prisoner’s 
home or place of enlistment may be fur- 
nished to place other than home or place 
of enlistment of discharged naval prisoner 
when so requested by him and when in 
judgment of prison authorities it is in 
interest of prisoner to provide transporta- 
tion to place selected by him-............ 
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TRANSPORTATION— Continued. 
Navy enlisted man—teenlisted on U. 8. 8 


Arizona at San Diego, Calif., and granted 
30 days’ leave and, on expiration thereof, 
permission to report for duty at receiving 
station, Philadelphia, Pa., under regula- 
tions specifically precluding payment of 
traveling expenses while in leave status. 
Claim for reimbursement disallowed -... 


Officers—mileage allowance to officers of 


Army, Navy, Marine< Corps, Coast 
Guard, Coast and Geodetic Survey, and 
Public Health Service, under act June 
12, 1906, 34 Stat. 246, as extended by act 
June 10, 1922, 42 Stat. 631; how deter- 
WINE, 6 35.ntchabeeeodedsderkadoness 


Prisoners, naval—Secretary of Navy has 


authority, under act March 3, 1909, 35 
Stat. 756, to provide by regulation that 
transportation not exceeding in cost 
transportation from naval prison to pris- 
oner’s home or place of enlistment may 
be furnished to place other than home or 
place of enlistment of discharged naval 
i nnimaatiendititebebesimnns> cutee 


Provost guard—encampments—on duty 3 


miles distant from National Guard en- 
campment for purpose of maintaining or- 
der among guardsmen while not on duty, 
may not be transported from and to en- 
campment site at Government expense _- 


Railroad—parlor observation car—post- 


office inspectors—under act July 28, 1916, 
39 Stat. 419, railroads are required to 
transport without charge in addition to 
payments for transportation of mails, 
any post office inspector on official busi- 
ness, and even though a carrier may own 
and operate a parlor car, it is not entitled 
to extra payment for transportation 
therein of such inspector. Amount paid 
by inspector to be deducted from mail 
earnings of carrier. ...................- 


Rates, carload—airplanes—car fully loaded; 
charges must not exceed those for actual 
weight at less-than-carload rate. Pack- 
ing requirements for less-carload ship- 
ments not applicable to shipment in car 
a ee ee ae 


Requests— 

Cash payments—Army officer assigned 
to National Guard duty traveling un- 
der orders on official business purchases 
ticket from personal funds, over routes 
involving land grant or operating under 
equalization agreements; entitled un- 

der land-grant law and provisions of 
Army Regulations 35-4820, paragraph 
10 (b) (1), to relmbursement of trans- 
portation and sleeping-car accommoda- 
tions only in amount it would have 
cost Government had transportation 
requests been used....................- 
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966 INDEX DIGEST 


TRANSPORTATION — Continued. 
Requests—Continued. 


Page | TRANSPORTATION—Continued. 
Steamers, coastwise—requests- should call 


Unused— 
Dependents of Army officers— 

Where requests are issued for trans- 
portation and Pullman accommo- 
dations for dependent and request 
for Pullman is returned and can- 
celed, officer not entitled to amount 
Government would have paid had 
request been used by dependent; 
transportatien in kind authorized 
for dependents under act May 18, 
1920, 41 Stat. 604, or in lieu thereof 
an amount of money equal to com- 
merciul cost when travel shall have 
been performed under section 12, 
act June 10, 1922, 42 Stat. 631; not 
entitled to transportation in kind 
for part of authorized transporta- 
tion under first act and to payment 
in money for part of authorized 
transportation under second act.--. 

What reimbursement authorized _- -- 

Used in part—dependents of Army offi- 
cers; what reimbursement authorized - - 


Routes— 


Circuitous— 
Dependents— 

Army officer traveling in mileage 
status on permanent change of 
station who selects circuitous route, 
with no increased cost to Govern- 
ment resulting from transportation 
furnished on transportation re- 
quest, is not entitled to transporta- 


for lowest first class, where for accommo- 
dations on coastwise steamers upen which 
all are designated as first class; procedure 
open to traveler if he considers accommo- 
dations available under that description 
not to be first class in fact 


TRAVEL ALLOWANCE: 
Navy— 


Extension of enlistment—where enlisted 
man extends his enlistment and subse- 
quently, upon being transferred to an- 
other duty station, he is granted leave, 
with orders to report at new station 
upon expiration thereof, and while on 
leave the extension of enlistment be- 
comes effective, he is entitled to travel 
allowance from old station to place of 
acceptance for enlistment 5 

Transfers—where enlisted man extends 
his enlistment and subsequently, upon 
being transferred to another duty sta- 
tion, he is granted leave, with orders to 
report at new station upon expiration 
thereof, and while on leave the exten- 
sion of enlistment becomes effective, he 
is entitled to travel allowance from old 
station to place of acceptance for enlist- 
ment... 


Philippine Scouts—provisions of act May 


10, 1926, 44 Stat. 496, authorizing pay- 
ment, not retroactive and do not author- 
ize original payment of such allowances 
for discharges occurring prior to date of 
act dee Eboidbasedcubbede 


TRAVELING EXPENSES: 
See Appropriations; Mileage; Subsistence; 
Transportation. 
Accommodations—superior railway or 
steamship accommodations are not au- 


tion of dependents by such cir- 
cuitous route, and pursuant to 
section 12, act May 18, 1920, 41 
Stat. 604, he is chargeable with in- 
creased cost to Government for 


their transportation by such route 


Navy officers—-in case of travel on 
permanent change of station from 
Philippine Islands to United States, 
and especially where officer travels 
by circuitous route, where it is to 
his advantage to be credited with 
cost of commercial transportation 
by direct route, to authorize pay- 
ment thereof it must be clearly 
shown by evidence that it would 
have been necessary to have trans- 
ported his dependents by commer- 
cial vessel over direct route._...... 


Officers —mileage allowance to officers of 
Army, Navy, Marine Corps, Coast 
Guard, Coast and Geodetic Survey, 
and Public Health Service, under act 
June 12, 1906, 34 Stat. 246, as extended 
by act June 10, 1922, 42 Stat. 631; how 
determined 


Beamen. See Seamen. 


thorized under paragraph 13 (c) of Stand- 
ardized Government Travel Regulations 
solely on account of personal preference 
or official rank of individual; furnishing 
of, must be necessary from Government's 
CREE: - opanccasvaqerncecqecperccecs 


Army~— 


Enlisted men—act April 20, 1918, 40 Stat. 
534, providing for reimbursement of 
actual traveling expenses, or flat per 
diem in lieu thereof, under regulations 
to be prescribed by Secretary of War is 
inconsistent with, and therefore re- 
pealed by, section 11, act June 10, 1922, 
42 Stat. 630, providing for monetary al- 
lowances in lieu of quarters and rations 
to enlisted men not furnished quarters 
and rations in kind, the value depend- 
ing on different conditions of duty and 
not to exceed $4 per day, under regula- 
tions to be preser#hed by the President 
and to be uniform for all services men- 
tioned in act 
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TRAVELING EXPENSES— Continued. 


Army-—-Continued. 


Officer detailed to National Guard, trav- 
eling under orders on official business, 
purchases ticket from personal funds, 
over routes involving land grant or op- 
erating under equalization agreements; 
entitled under land-grant laws and pro- 
visions of Army Regulations 35-4820, 
paragraph 10 (b) (1), to reimburse- 
ment of transportation and sleeping-car 
accommodations only in amount it 
would have cost Government had trans- 
portation requests been used 


Automobiles—use of own—Agriculture De- 
partment employee—allowance of mileage 
for use of personally owned automobile 
on official business as authorized by act 
May 11, 1926, 44 Stat. 530, precludes any 
additional allowance on actual expense 
basis for repairs necessitated by freezing 
of radiator; act March 4, 1913, 37 Stat. 843, 
relative to claims for damages to horses, 
equipment, etc., incident to operations of 
Forest Service, inapplicable to payment 
for such repairs. 


Change of station—Navy enlisted man—re- 
enlisted on U. 8.8. Arizona at San Diego, 
Calif., and granted 30 days’ leave and, on 
expiration thereof, permission to report 
for duty at receiving station, Philadel- 
phia, Pa., under regulations specifically 
precluding payment of traveling expenses 
while in leave status. Claim for reim- 
bursement disallowed 


Employees’ Compensation Commission 
beneficiaries—in absence of specific pro- 
vision therefor in any appropriation made 
for administering longshoremen’s and 
harbor workers’ compensation act, pay- 
ment of traveling expenses of any injured 
employee claiming benefits under the act 
for purpose of examination and/or treat- 
ment is not authorized 


First-duty station— 

Panama Canal marshal taking of oath of 
office, executing an official bond, and 
designating a deputy before proceeding 
to the post of duty to which appointed, 
do not operate to relieve officer of obli- 
gation to bear expense of reporting to 
the place where his duties are to be per- 


Public Health Service nurses—field per- 
sonnel payable from appropriation 
“ Pay of personnel and maintenance of 
hospitals” having been classified pur- 
suant to act December 6, 1924, 43 Stat. 
704, it is not permissible to contract with 
such employees with view to increasing 
their compensation by payment of 
traveling expenses to their first duty 
station, such additional compensation 
being in contravention of section 2, act 
March 2, 1026, 44 Stat. 161...M........ 
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TRAVELING EXPENSES—Continued. 
Joint— 

Interior Department employees—fact 
that field employee in Indian service 
in travel status occupies Government 
quarters which had been regularly 
assigned to another employee for which 
deduction had been made from salary 
of other employee, does not relieve em- 
Ployee in travel status from deduction 
of one-fourth of his per diem in lieu 
of subsistence allowance required by 
regulations of Indian service during 
time Government quarters occupied - -- 

Interstate Commerce Commission em- 
ployee in authorized travel status ac- 
companied by wife and minor children; 
division of joint transportation ex- 
penses in order to determine proportion 
properly reimbursable 

Leaves of absence—Navy enlisted man— 
reenlisted on U. S. 8. Arizona at San 

Diego, Calif., and granted 30 days’ leave 

and, on expiration thereof, permission 

to report for duty at receiving station, 

Philadelphia, Pa., under regulations 

specifically precluding payment of travel- 

ing expenses while in leave status. Claim 
for reimbursement disallowed 
Lodgings—Internal Revenue employees— 
payment while in travel status to wife of 
another Internal Revenue employee not 
reimbursable, such payment constituting 
additional compensation to other em- 


Meals—Army officers—taken at beginning 
or ending of travel status; in localities 
where daylight-saving time is in effect, 
reimbursement should be on that basis. - 

Parlor observation car—post office inspec- 
tors—under act July 28, 1916, 39 Stat. 419, 
railroads are required to transport with- 
out charge in addition to payments for 
transportation of mails, any post office in- 
spector on official business, and even 
though a carrier may own and operate a 
parlor car, it is not entitled to extra pay- 
ment for transportation therein of such 
inspector. Amount paid by inspector to 
be deducted from mail earnings of carrier . 

Pullman—dependents of Army officers— 
where requests are issued for transporta- 
tion and Pullman accommodations for de- 
pendent and request for Pullman is re- 
turned and canceled, officer not entitled 
to amount Government would have paid 
had request been used by dependent; 
transportation in kind authorized for 
dependents under act May 18, 1920, 41 
Stat. 604, or in lieu thereof an amount of 
money equal to commercial cost when 
travel shail have been performed under 
sec. 12, act June 10, 1922, 42 Stat. 631; not 
entitled to transportation in kind for part 
of authorized transportation under first 
act and to payment in money for part of 
authorized transportation under second 
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TRAVELING EXPENSES—Contd. 
Steamers— 


Superior accommodations are not author- 
orized under paragraph 13 (c) of Stand- 
ardized Government Travel Regula- 
tions solely on account of personal 
preference or official rank of individual; 
furnishing of, must be necessary from 
Government's standpoint 

Transportation requests should call for 
lowest first class, where for aecommoda- 
tions on coastwise steamers upon which 
all aredesignated as first class; procedure 
open to traveler if he considers accom- 
modations available under that descrip- 
tion not to be first class in fact 


Taxicabs—reimbursement authorized un- 


der paragraph 8 (a), Standardized 
Government Travel Regulations, as 
being incident to beginning of official 
travel 


Animal Industry, Bureau of, employees— 
between stations—reimbursement au- 
thorized only on showing that transfer 
not for convenience of employee - - - --.- 

Federal Horticultural Board employees— 
between stations—authority to direct 
transfers and certify as to their necessity 
from Government’s standpoint may 
be delegated by Secretary of Agricul- 
ture to another, under regulations pre- 
scribed in accordance with act March 
4, 1911, 36 Stat. 1265. 

Indian Service employees—between sta- 
tions—authorized under section 6, act 
December 22, 1927, 45 Stat. 50, only 
where transfer authorized by head of 
department and in interests of Govern- 
ment. Authorization signed by Com- 
missioner of Indian Affairs does not 
satisfy requirements of statute 

Investigation, Bureau of, employees— 
between stations—reimburseiment may 
be made only when order directing 
transfer and authorizing reimburse- 
ment is signed by head of department 
or some officer authorized by law to 
act as such. Director of Bureau of 
Investigation can not be recognized as 
head of Department of Justice 

Navy enlisted man—teenlisted on U. 8. 8. 
Arizona at San Diego, Calif., and 
granted 30 days’ leave and, on expira- 
tion thereof, permission to report for 
duty at receiving station, Philadelphia, 
Pa., under regulations specifically pre- 
cluding payment of traveling expenses 
while in leave status. Claim for reim- 


Ordnance employees—transfer of civilian 
employee from his station at one place 
to a new station for permanent duty 
constitutes a discharge and reappvint- 
ment and requires employee to place 
himself at new duty station at own ex- 
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TRAVELING EXPENSES—Contd. * Page 


Transfers—Continued. 

Public Health Service employees—be- 
tween stations—reimbursement under 
act December 22, 1927, limited to such 
transfers as contain authority from head 
of department or establishment for in- 
curring traveling expenses. Authoriza- 
tion signed by subordinate officer not 
authorized by statute to act in his stead 
does not entitle to relief under said act _ 

Vehicles— 

Automobiles, use of own—Agriculture 
Department employees—allowance of 
mileage for use of personally owned 
automobile on official business as au- 
thorized by act May 11, 1926, 44 Stat. 
530, precludes any additional allowance 
on actual-expense basis for repairs neces- 
sitated by freezing of radiator; act 
March 4, 1913, 37 Stat. 843, relative to 
claims for damages to horses, equip- 
ment, etc., ineident to operations of 
Forest Service, inapplicable to payment 
for such repairs 

Taxicabs—reimbursement authorized un- 
der paragraph 8 (a), Standardized Gov- 
ernment Travel Regulations, as being 
incident to beginning of official travel _- 

Witnesses—Secret Service operatives—en- 
titled to, from place at which summons 
received to place of holding court, and 
return, if they actually return thereto-_. 


TREASURY DEPARTMENT: 


See Customs Service; General Supply Com- 
mittee; Prohibition, Enforcement of. 


TRUCKS: 
See Vehicles. 


TRUST FUNDS: 
See Funds, Indian Affairs. 


TYPEWRITERS: 


Exchange of old for new ................... 


VEHICLES: 


Automobiles— 

Repairs— National Guard—appropriation 
“Arms, uniforms, equipment, and so 
forth, for field service, Nationa] Guard,” 
is applicable to repair of motor-pro- 
pelled passenger-carrying vehicles 
issued to National Guard by War De- 


Seized under prohibition enforcement 
laws— 

Liens—where in proceedings for for- 
feiture of automobile seized under sec- 
tion 3450, Revised Statutes, a lienor 
intervenes and lien decreed by court 
against proceeds from sale of machine 
becomes final, lienor entitled to pro- 
oeeds. .....-...4 pe eeee a toets cusked 
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VEHICLES— Continued. 
Automobiles—C ontinued. 


Page | VESSELS—Continued. 
Disasters—private property lost or dam- 


Seized under prohibition enforcement 
laws—Continued. 

Storage—where seized by prohibition 
officers under section 26, national pro- 
hibition act, vehicles should be imme- 
diately released to owner under bond 
or sold by seizing officer within 30 
days. Persons accepting seized vehi- 
cles for storage are charged with 
knowledge of law relative to seizures 
and of limited powers of Government 
officers and employees ____.........-.. 

Seized under section 3450, Revised Stat- 
utes— 

Liens—where in proceedings for for- 
feiture of automobile seized under sec- 
tion 3450, Revised Statutes, a lienor 
intervenes and lien decreed by court 
against proceeds from sale of machine 
becomes final, lienor entitled to pro- 
Spies Wks ci HS sR al. 

Storage—where seized by prohibition 
agents in enforcement of internal 
revenue laws, and sold under section 
3460, Revised Statutes, storage charges 
are payable from appropriation for 
collecting the internal revenue. --.... 

Use of own—repairs—Agriculture De- 
partment employees—allowance af mile- 
age for use of personally owned automo- 
bile on official business as authorized by 
act May 11, 1926, 44. Stat. 530, precludes 
any additional allowance on actual- 
expense basis for repairs necessitated by 

freezing of radiator; act March 4, 1913, 

37 Stat. 843, relative to claims for dam- 

ages to horses, equipment, etc., incident 

to operations of Forest Service, inappli- 
cable to pay ment for such repuirs 

Seized under section 3450, Revised Stat- 
utes—-proceeds from sale are to be covered 
into Treasury as miscellaneous receipts, 
without abatement or deduction. Ex- 
penses of sale are chargeable to apprapria- 
tion for salaries, fees, and expenses of 
United States marshals-_-_._..........-.- 

Trucks—-prohibition, enforcement of— 
seized by local police and turned over to 
Federal officers; no authority to pay 
storage charges in excess of proceeds from 
sale, in absence of showing of necessity in 
interest of United States ofincurring exces- 
sive charges, and that such charges were 
incurred under contract entered into by 
person legally authorized to contract on 
behalf of United States 

VESSELS: 

Collision—public property lost—carrier not 
relieved under Harter Act, February 13, 
1893, 27 Stat, 445, where ordnance lost in 
collision of two barges and capsizing of 
one in storm, it not. being established that 
carrier complied with, requirements of 
law with respect to vessels being sea- 
worthy and properly manned and 


aged—officers and crews of War Depart- 
ment vessels who sign shipping articles 
stipulating for reimbursement for losses 
of personal effects in marine disasters are 
entitled to reimbursement for property 
lost or damaged by fire on board transport 
during voyage covered by such contract of 
employment 


Dredges—repairs—where contract provided 


for payment of bonus for every day saved 
in completion of repair work within stipu- 
lated period and certain items of the work 
were eliminated, contractor not entitled to 
bonus for time which would have been 
consumed in doing eliminated work 


Harter Act—public property Yost in tran- 


sit—carrier not relieved under Harter 
Act, February 13, 1893, 27 Stat. 445, where 
ordnance lost in collision of two barges 
and capsizing of one in storm, it not being 
established that carrier complied with 
requirements of law with respect to ves- 
sels being seaworthy and properly manned 
and equipped 


Libeled and sold—proceeds derived from 


sale of vessel ordered forfeited by United 
States court on basis of combined allega- 
tions of violations of customs laws, navi- 
gation laws, and national prohibition act 
are not recoveries under customs laws 
within section 619, act September 21, 1922, 
42 Stat. 988, providing for payment of 
rewards to informers of violations of cus- 
toms laws 


Motor boats—seized by the Customs 


Service —collector who stored motor boat 
in own private boathouse pending con- 
demnation and sale, without superior 
authority, not entitled to payment there- 
for in absence of specific statutory au- 
thority, notwithstanding commercial 
storage would have cost a great deal more 
than amount claimed. Collector may 
not be contracting officer and person 
furnishing the service at one and the same 
time 


Negligence—where goods received by vessel 


in good order and not delivered in like 
condition, presumptive negligence lies 
against carrier and burden is on ship to 
show damage not due to one of excepted 
causes in Harter Act, 27 Stat. 445 


Seizures—proceeds derived from sale of ves- 


sel ordered ferfeited by United States 
court on basis of combined allegations of 
violations of customs laws, navigation 
laws, and national prohibition act are not 
recoveries. under customs laws within 
section 619, act September 21, 1922, .42 
Stat. 988, providing for payment of re- 
wards to informers of violations of cus- 
toms laws 
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VESSELS—Continued. 


Shipwrecked—fishing schooner wrecked or 
destroyed by fire; seamen rescued or 
picked up at sea and transported to a 
foreign port where turned over to Amer- 
ican consul; rescuing vessel entitled only 
to compensation provided by paragraph 
290 of Consular Regulations, maximum 
amount of which is fixed at 50 cents per 
day for each rescued seaman for number 
of days required in transporting them to 
port, and no legal obligation on United 
States to pay rescuing vessel any amount 
in addition thereto because of expenses, 
loss of time, or otherwise 


Steamers—construction—claim for reim- 
bursement of dnsurance premiums and 
wages of watchmen maintained on old 
steamer during period of delay by Gov- 
ernment in furnishing new steamer to 
which cabin from old steamer was to be 
removed, reported to Congress under act 
April 10, 1928, 45 Stat. 413, with recom- 
mendation for payment 


VETERANS: 


Preference — field employees — provision 
made in section 4, act August 23, 1912, 37 


Stat. 413, as amended, granting preference 
to veterans in event force under executive 
department reduced, is limited to District 
of Columbia 


VETERANS’ BUREAU: 


Adjusted compensation— 

Beneficiaries—veteran killed by wife, 
designated beneficiary; wife indicted, 
arraigned, plead guilty to manslaughter 
and sentenced to reformatory, and im- 
mediately paroled; wife not entitled to 
any payments, and affidavit by prose- 
cuting attorney purporting to show that 
the killing was in self-defense can not be 
accepted to discredit court proceedings 


Loans— 

Altered certificates—fraudulent altera- 
tion by veteran of adjusted service 
certificate, of which loaning bank had 
no notice, whereby loan negotiated 
prior to expiration of two years after 
date of certificate, which is earliest 
date authorized under controlling 
statute, will not defeat claim of bank 
under certificate and note upon death 
of veteran without having paid loan, 
but amount of loan with interest 
should be paid bank and charged 
against certificate.........-..-.- 
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VETERANS’ BUREAU—Continued. 


Adjusted compensation—Continued. 
Loans—Continued. 

Error made by Veterans’ Bureau upon 
issue of adjusted service certificate, 
showing effective date or date of issue, 
or both, erroneously, and a loan is 
made to veteran by a bank on his cer- 
tificate as security, and correct date is 
such as would not render certificate 
eligible as security for a loan, the bank 
which accepted date or dates on the 
certificate in good faith may be paid 
by Veterans’ Bureau upon default of 
the veteran, and the certificate ac- 
count of veteran charged with pay- 
ment and interest 

Interest— 

An agreement between bureau and 
veterans providing for automatic 
extension of notes covering loans 
made, with adjusted service cer- 
tificates as security, and providing 
for addition of accrued interest to 
old principal each year, in effect is 
the creation of a new obligation 


Inquiry of bank as to actual amount 
received by veteran required, where 
note executed by him as evidence of 
loan provided that interest should 
run “from maturity,” in order to 
determine that amount of note did 
not include interest for life of note 
in excess of that authorized by 
statute, and to determine on what 
amount Government should com- 
pute interest from maturity to date 
of check issued to bank in redeem- 
ing note. Affidavits by bank 
officials that no fee or other com- 
pensation charged, except proper 
interest, to be questioned only 
where record evidence indicates 
same false or fraudulent or made 
under misapprehension of require- 
ments of law 

Veteran died more than six months 
after maturity of loan made by 
bank on basis of adjusted service 
certificate, without having paid 
loan; interest, how computed 

Premature—made by bank, through 
error and without fraud or collusion, 
prior to time certificate possessed 
loan value; may be redeemed, includ- 
ing principal plus interest {rdm date 
of note, only in amount of loan value 
at time of redemption, upon filing by 
bank of receipt in full or waiver of 
further claim against United States. 

Procedure for payment where loan 

value of certificate does not equal or 

exceed amount of loan plus interest 
at time of maturity of note.......... 
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VETERANS’ BUREAU—Continued. 


Adjusted compensation—Continueds 

Loans—Continued. 

Where bank makes loan to veteran in 
amount greater than the then loan 
value of adjusted service certificate 
and note remains unpaid at maturity, 
bureau may pay bank, upon proper 
presentation of note and certificate, an 
amount equal to loan value of cer- 
tificate at time of loan, with interest 
on that amount. If bank prefers to 
hold note and certificate after ma- 
turity of note, and at time of presen- 
tation and payment loan value of 
certificate equals or exceeds principal 
of loan, bank may be paid amount 
due and same charged against cer- 
tificate as authorized under statute, 
on satisfactory showing of good faith 
and absence of collusion on part of 
RON: icuisd eidaninbekns eusthbeatinn 

Disability compensation— 

Adopted child—upon adoption of minor 
child of veteran of World War who has 
been rated as permanently and partially 
disabled, section 202 (12), World War 
veterans’ act, 44 Stat. 794, does not re- 
quire or authorize payment to such 
adopted child or its foster parents of 
any portion of disability compensation 
otherwise accruing to natural father in 
absence of regulations by Veterans’ 
Bureau so providing............... dso 

Collections— 

Action by director in waiving recovery 
of overpayment of disability com- 
pensation from beneficiary does not 
discharge disbursing officer from lia- 
bility to United States 

Disbursing officer when not acting as 
agent of Government is unauthorized 
to withhold amounts due claimant or 
beneficiary to satisfy disallowance 
made In his aecounts because of over- 
payments or unlawful payments 
made to same claimant or beneficiary 
for which he is responsible under his 


Compensation as for greater degree of 
disability than actually existed, but to 
which beneficiary entitled between 
date less degree of disability was de- 
termined and first of third calendar 
month next succeeding under terms of 
section 305, World War veterans’ act, 
and additional disability compensation 
due beneficlary under statute because 
he has a wife, are considered “ compen- 
sation remaining uncollected” and 
available for premiums to revive in- 
surance under terms of section 305 of 
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VETERANS’ BUREAU—Continued. 
Disability compensation—Continued. 


Distribution—debts—affidavit of mother 
claiming to have furnished room and 
board or similar services to son, bene- 
ficiary of bureau 


General Accounting Office will hereafter 
apply in audit the principle or rule 
announced by Supreme Court of Dis- 
trict of Columbia in decision of Jan- 
uary 17, 1928, in case of Hardin Neal 
Cox, approved by Attorney General, 
to eflect that subsequent collection by 
insured of disability compensation due 
and payable at date of happening of 
permanent and total disability will not 
defeat right to apply amount thereof to 
revive insurance under section 305 of 
World War veterans’ act, as amended. 


Insurance not revived under section 305, 
World War veterans’ act, as amended 
by act July 2, 1926, 44 Stat. 799, by 
application of compensation actually 
paid insured even though payment not 
made until after effective date of per- 
manent total disability rating 


Payment unauthorized to bureau bene- 
ficiary unless and until he surrenders all 
claim to money allowance authorized 
by section 4756, Revised Statutes, in 
lieu of being provided a home at Naval 
Home or Asylum, Philadelphia, Pa___. 


Recovery from third parties—net amount 
of damages awarded by State work- 
men’s compensation bureau in favor of 
beneficiary of Veterans’ Bureau for 
same injury for which receiving dis- 
ability compensation from United 
States should be credited upon amount 
of Government’s award for the injury, 
but not upon prior award for another 


St. Elizaheths Hospital inmates—funds 


deposited in Treasury to personal 
credit of, including war-risk disability 
compensation payments made to and 
received by the inmates, as distin- 
guished from payments made to and 
received by head of institution, are 
available under act February 2, 1909, 
35 Stat. 592, for payment by disbursing 
officer of institution of court Judgments 
against the inmates = 
Uncollected, and otherwise payable, 
which accrued during period bene- 
ficiary was enrolled, as distinguished 
from transferred member of Naval 
Reserve Force, may be applied as 
premiums toward reviving insurance 
under section 305, World War veterans’ 
act, as amended by act July 2, 1926, 44 
Ct TES tamdennesucdeepazesueds 
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VETERANS’ BUREAU—Continued. 
Disability compensation—C ontinued. 


INDEX DIGEST 


VETERANS’ BUREAU— Continued. 
Insurance—C ontinued. 


Page Page 


Uneollected—application to reinstate- 
ment of insurance—where facts show 
that bureau, prior to July 2, 1926, 
finally determined that all conditions 
specified in section 305, World War 
veterans’ act, to revive war-risk insur- 
ance by application of uncollected dis- 
ability compensation as premiums had 
been met, and parties in interest 
advised thereof, it must be considered 
that insurance was revived prior to 
July 2, 1926, and payments thereunder 
are not subject to restricted permitted 
class of beneficiaries named in amenda- 
tory statute of that date to insurance 
“hereafter revived” __...........-.---- 


Insurance— 


Application during military service—as 
physical condition of insured while in 
active service was not factor in de- 
termining validity of application for 
term insurance filed and accepted with- 
out medical examination during service 
as authorized and required by con- 
trolling statute, retroactive rating of 
permanent total disability as of date 
prior to filing and acceptance of appli- 
cation may be considered as retro- 
actively effective only from date of 
discharge, from which date policy may 
be considered as having matured ---.- 

Awards in course of payment— 

Term insurance awarded prior to 
March 4, 1925, to several distributees 
under section 402, war-risk insurance 
act, as amended by act June 25, 1918, 
40 Stat. 615, which erroneously 
omitted one of distributees entitled 
under law, but resulted in only one 
of other distributees receiving more 
than his share, not considered as in 
course of payment to extent of indi- 
vidual shares correct in amount and 
not in course of payment to extent 
of share incorrect in amount, within 
section 303, World War veterans’ act, 
as ainended by act March 4, 1925, 43 
Stat. 1310, but award as whole 
must be considered as unlawful and 
invalid and not “in course of pay- 
ment” on March 4, 1925 

Where there was no award to all of the 
distributees entitled to share under a 
policy of insurance prior to March 4, 
1925, but only two separate awards 
were made to two of the distributees, 
it can not be held that there was an 
award in course of payment within 
meaning of saving clause of section 
303, of World War veterans’ act as 
amended by act March 4, 1925, 43 
Stat. 1310, excepting awards “in 
course of payment”’ from requirement 
that payment shall be made in a 
lump sum to estate of insured 


Conversion— 

General rule is that in absence of spe- 
cific designation of beneficiary, upon 
conversion, payment of death bene- 
fits under converted policy should be 
made in favor of estate of insured 
under the statute rather than to death 
beneficiary designated by insured in 
the term policy 


Incontestable clause, section 307, World 
War verterans’ act, has no relation 
to conversion of term insurance not 
coupled with reinstatement thereof. 
Effect of rating of permanent total 
disability made during or subsequent 
to six months’ period immediately 
following conversion, retroactively 
effective as of date prior to conversion 
at time insured rated less than per- 
manent and total 


Payment of death benefits under con- 
verted war-risk insurance policy 
reinstated and converted by guardian 
of insured at time insured legally 
adjudged mentally incompetent, 
should not be made to person desig- 
nated by insured as death bene- 
ficiary under term insurance, but 
to estate of insured on basis that no 
designation of beneficiary under con- 
verted policy made. Term insur- 
ance and converted insurance are 
separate and distinct contracts under 
World War veterans’ act with separ- 
ate and distinct considerations 


Procedure as to payment in cases where 
informal application for conversion is 
not on form provided for that purpose 
and no specific designation of hene- 
ficiary is made 


Escheat— 

Designated beneficiary deceased; per- 
sons entitled to proceeds as distribu- 
tees of estate of deceased veteran are 
to be determined in accordance with 
laws and court decisions of State of 
insured’s residence at time of death. 
No payment may be made to admin- 
istrator of veterans’ estate in absence 
of evidence that amounts so paid 
would not escheat to State 


Payment of war-risk insurance to the 
estate of the insured is authorized 
where no one within the permitted 
class was designated by the insured 
and there is a showing that there 
would be no escheat of the estate... 
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VETERANS’ BUREAU—Continued. 
Insurance—Continued. 
Incontestability— 
As death stops running of a six months’ 


VETERANS’ BUREAU— Continued. 
Insurance—Continued. 
Premiums—Continued. 
Where application properly executed 


Page Page 


period fixed by section 307, World 
War veterans’ act June 7, 1924, 43 
Stat. 627, at end of which policy is 
incontestable, if death occurs less 
than six months after attempted re- 
instatement it is legal and proper for 
Government to question health of 
insured at time of attempted rein- 
statement 
Happening of permanent total disa- 
bility under bureau rating effective 
from date of examination stops run- 
ning of six months’ period under act 
Tune 7, 1924, 43 Stat. 627, at end of 
which policy is incontestable - - --.-.- 
Mental incompetents—payment of death 
benefits under converted war risk in- 
surance policy reinstated and con- 
verted by guardian of insured at time 
insured legally adjudged mentally in- 
competent, should not be made to per- 
son designated by insured as death 
beneficiary under term insurance, but 
to estate of insured on basis that no 
designation of beneficiary under con- 
verted policy made. Term insurance 
and converted insurance are separate 
and distinct contracts under World 
War veterans’ act with separate and 
distinct considerations. 
Policies—antedating—inasmuch as 
surance under applicable statute is to 
be granted “upon payment of the pre- 
miums” there is no authority for dating 
policy, or placing it in force, prior to 
actual receipt of first premium 


Premiums— 


Personal check for monthly premium 
mailed by insured during grace pe- 
riod, promptly presented by bureau 
to bank for payment, but dishonored 
by bank prior to death of insured for 
reason insufficient funds to credit of 
insured to pay the several checks, 
including premium check, presented 
the same day, does not constitute 
payment of premium under bureau 
regulations, even though there were 
sufficient funds to credit of insured in 
bank on date of check and date of 
presentation to pay the particular 
check covering the premium; and 
insured having died without making 
good the dishonored check, no pay- 
ment of insurance is authorized 


and filed in bureau by Navy officer 
within 120 days after receipt of com- 
mission as ensign but premium there- 
on not tendered until after expiration 
of 120-day period but before rejection 
of application, and premium is ac- 
cepted and policy issued, validity of 
policy may not thereafter be ques- 
tioned by reason of failure to tender 
premium within required period 


Reinstatement— 


As death stops running of six months’ 
period fixed by section 307, World 
War veterans’ act June 7, 1924, 43 
Stat. 627, at end of which policy is 
incontestable, if death occurs less 
than six months after attempted re- 
instatement it is legal and proper for 
Government to question health of 
insured at time of attempted rein- 
statement 


Happening of permanent total disa- 
bility ynder bureau rating effective 
from date of examination stops run- 
ning of six months’ period under act 
June 7, 1924, 43 Stat. 627, at end of 
which policy is incontestable . - ...... 


Incontestable clause, section 307, 
World War veterans’ act, has no 
relation to conversion of term insur- 
ance not coupled with reinstatement 
thereof. Effect of rating of perma- 
nent total disability made during or 
subsequent to six months’ period im- 
mediately following conversion, re- 
troactively effective as of date prior 
to conversion at time insured rated 
less than permanent and total 


Installments—insurance revived after 
death of insured, under section 305, 
World War veterans’ act, as amended 
by act July 2, 1926, 44 Stat. 799, 
which would have accrued in favor of 
insured during his lifetime as for 
permanent total disability; install- 
ments not payable to death benefi- 
ciary within restricted permitted 
class named in statute, or to estate 
of insured, but to remain unpaid.... 
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VETERANS’ BUREAU —Continued. 
Insurance—Continued. 
Reinstatement—Continued. 


Payment of death benefits under con- 
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VETERANS’ BUREAU—Continued. 
Insurance—Continued. 
Reinstatement —Continued. 


Revival not regarded as accomplished 


verted war risk insurance policy re- 
instated and converted by guardian 
of insured at time insured legally ad- 
judged mentally incompetent, should 
not be made to person designated by 
insured as death beneficiary under 
term insurance, but to estate of in- 
sured on basis that no designation of 
beneficiary under converted policy 
made. Term insurance and con- 
verted insurance are separate and 
distinct contracts under World War 
veterans’ act with separate and dis- 
tinct considerations_............... oe 


Premiums— 


Compensation as for greater degree of 
disability than actually existed, 
but to which beneficiary entitled 
between date less degree of disa- 
bility was determined and first of 
third calendar month next succeed- 
ing under terms of section 305, 
World War veterans’ act, and ad- 
ditional disability compensation 
due beneficiary under statute 
because he has a wife, are considered 
“compensation remaining uncol- 
lected” and available for premiums 
to revive insurance under terms 
of section 305 of statute.........-. 

Insurance not revived under section 
305, World War veterans’ act, as 
amended by act July 2, 1926, 44 
Stat. 799, by application of com- 
pensation actually paid insured 
even though payment not made 
until after effective date of perma- 
nent total disability rating 

Uncollected disability comvensation 
otherwise payable, which accrued 
during period beneficiary was en- 
rolled, as distinguished from trans- 
ferred member of Naval Reserve 
Force, may be applied as premiums 
toward reviving insurance under 
section 305, World War veterans’ 
act, as amended by act July 2, 1926, 
ati ie i eS. | 


Proof satisfactory to director to author- 


ize reinstatement of lapsed or can- 
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under section 305, World War veter- 
ans’ act, as amended by act July 2, 
1926, 44 Stat. 799, upon happening of 
permanent total disability, by appli- 
cation of disability compensation 
actually paid insured, though pay- 
ment not made until after effective 
date of permanent total disability 


Where facts show that bureau, prior to 


July 2, 1926, finally determined that 
all conditions specified in section 305, 
World War veterans’ act, to revive 
war-risk insurance by application of 
uncollected disability compensation 
as premiums had been met, and par- 
ties in interest advised thereof, it 
must be considered that insurance 
was revived prior to July 2, 1926, and 
Payments thereunder are not subject 
to restricted permitted class of bene- 
ficiaries named in amendatory statute 
of that date as to insurance “hereafter 
revived” 


Revived— 
General Accounting Office will hereafter 


apply in audit the principle or rule 
announced by Supreme Court of 
District of Columbia in decision of 
January 17, 1928, in case of Hardin 
Neal Cox, approved by Attorney 
General, to effect that subsequent 
collection by insured of disability 
compensation due and payable at 
date of happening of permanent and 
total disability will not defeat right 
to apply amount thereof to revive 
insurance under section 305, of World 
War veterans’ act, as amended 


General Accounting Office will here- 


after apply in audit the definition 
announced by Attorney General, 35 
Op. Atty. Gen. 241, of phrase “here- 
after revived” appearing in section 
305, World War veterans’ act, as 
amended, restricting payments re- 
vived after July 2, 1926, to limited 
class of beneficiaries 


celed term insurance, determination Jurisdiction—insurance, reinstatement of— 
proof satisfactory to director to authorize 
reinstatement of lapsed or canceled term 
insurance, determination of. 
Waivers— 
Disability compensation— 
Payments, illegal— 


Rating of permanent disability made 
before expiration of the period of six 
months immediately following accept- 
ance of the application for reinstate- 
ment of insurance, retroactively 


effective as of a date prior to the 
application for reinstatement, has the 
effect of nullifying the reinstatement 
and no insurance is properly payable 
Cn 


Action by director in waiving recov- 
ery of overpayment of disability 
compensation from beneficiary does 
not discharge disbursing officer 
from liability to United States_.... 
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VETERANS’ BUREAU—Continued. 


Waivers—Continued. 
Disability com pensation—Continued. 
Payments, illegal—Continued. 


Disbursing officer when not acting as 
agent of Government is unauthor- 
ized to withhold amounts due 
claimant or beneficiary to satisfy 
disallowances made in his accounts 
because of overpayments or unlaw- 
ful payments made to same claim- 
ant or beneficiary for which he is 
responsible under his bond........ 


VOLUNTARY PAYMENTS: 


Prohibition enforcement—no authority for 
reimbursement of an officer of United 
States for payments made from personal 
funds to a prohibition informer for his 
GET VIGEB.. 6 o cuccccecseccosccceuseseesqcese 


VOLUNTARY SERVICES: 


Shipwrecked American seamen—rescue— 
fishing schooner wrecked or destroyed by 
fire; seamen rescued or picked up at sea 
and transported to a foreign port where 
turned over to American consul; rescuing 
vessel entitled only to compensation pro- 
vided by paragraph 290 of Consular 
Regulations, maximum amount of which 
is fixed at 50 cents per day for each rescued 
seaman for number of days required in 
transporting them to port, and no legal 
obligation on United States to pay rescu- 
ing vessel any amount in addition thereto 
because of expenses, loss of time, or other- 
WRacpeahdanbittdaitvaipatncniibductd 

Stenographic reporting—where to be ten- 
dered under formal contract free of cost to 
United States, does not constitute vol- 
untary service within section 3678, Re- 
vised Statutes, as amended by acts March 
3, 1905, 33 Stat. 1257, and February 27, 
1906, 34 Stat. 48 

Storage—motor boat seized for customs vio- 
lations—collector of customs who stored 
motor boat in own private boathouse 
pending condemnation and sale, without 
superior authority, not entitled to pay- 
ment therefor in absence of specific statu- 
tory authority, notwithstanding com- 
mercial storage would have cost a great 
deal more than amount claimed. Col- 
lector may not be contracting officer and 
person furnishing the service at one and 
the same time. -.........- iene 


VOUCHERS: 


Incorrect certification—where claim sub- 
mitted to disbursing officer and voucher 
stated for amount less than that claimed, 
claimant not entitled to additional 
amount where it certifies voucher as cor- 
rect and just and accepts payment with- 


See Compensation; Pay. 


Page | WAIVERS: 

Bids—informalities—irregularity of lowest 
bidder in failing to submit bid bond or 
certified check in required amount may 
be waived upon satisfactory explanation, 
where in interest of United States. 

Damages, liquidated—contract provision 
purporting to authorize engineer to waive 
liquidated damages when no actual dam- 
ages certified as caused United States, 
void in absence of statutory authority 
nd cnaninienetenesmnnnencen 

WAR RISK INSURANCE: 
See Veterans’ Bureau. 
WELCH ACT: 

See Classification. 
WIFE: 

See Husband and wife. 
WITNESSES: 

Expert—necessary to testify in a Federal 
court in behalf of United States in defense 
of a suit by a taxpayer for recovery of in- 
come taxes paid, may not be employed 
and paid from Treasury Department ap- 
propriation “ Collecting internal revenue, 
1927,” in view of specific appropriation 
under “‘ Miscellaneous expenses, United 
States Courts,” fop experts at rates of 
compensation to be authorized by Attor- 


Fees—Commissioners, United States—at- 
tendance before, under general subpoena 
to appear and testify, entitles to only one 
per diem for each day’s attendance, but 
if separate subpoenas issued in each case, 
defendants being different, witness en- 
titled to per diem fee for each case in 
which he appears and testifies 

Government employees— 

Leaves of absence— 

Attendance before District of Columbia 
police trial board in obedience to sum- 
mons does not entitle to regular com- 
pensation unless entitled to and 
granted annual leave therefor 

Attendance before United States com- 
missioner as Government witness not 
to be charged against annual leave, 
and regular pay not affected 

Traveling expenses—Secret Service opera- 
tives—entitled to, from place at which 
summons received to place of holding 
court, and return, if they actually return 
id ctinnttetinsinnnsinennesesseen 

Veterans’ Bureau appropriation “ Medical 
and hospital services” is applicable to 
payment in advance, of filing fees, witness 
fees, court costs, etc., in connection with 
appointment or removal of guardians of 
Veterans’ Bureau beneficiaries and com- 
mitment of veterans to hospitals for the 
insane, in jurisdictions where State laws 
so provide, notwithstanding section 3648, 
Revised Statutes. ..................<0.-- 
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WORDS AND PHRASES: 
“Actual commissioned service” on original 
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“Civil officers’’—rural mail carriers are, 


Page 


appointment in regular Navy; unless ex- 
press statutory provision to contrary, for 
pay purposes, computation of longevity, 
etc., actual commissioned service does not 
begin until acceptance of commission... - 
“Actually enrolled enlisted strength”— 
computation of, for purposes of pay and 
allowances of officers of a National Guard 
company attending an encampment un- 
der paragraph 37a, National Guard Regu- 
lations 45, should exclude men whose en- 
listments would expire during period of 
encampment 
“Adopted child”—not included in word 
“children” as used in sections 4 and 12, 
act of June 10, 1922, 42 Stat. 627 and 631, 
authorizing rental and subsistence allow- 
ances and transportation of dependents. - 
“ After July 1, 1928"’—appearing in act May 
24, 1928, 45 Stat. 724, requires that com- 
pensation earned by fourth-class post- 
masters on July 1, 1928, shall be excluded 
in computing total compensation for first 
quarter of fiscal year 1929 on the basis of 
which percentage increase for allowances 
for rent, fuel, light, and equipment, au- 
thorized by the act, is to be computed. - 
“Agent of the Government"”’—United 
States Shipping Board Emergency Fleet 
Corporation, is 
“American seamen”—pilots engaged in 
conducting into and out of harbors United 
States vessels on which they do not other- 
wise serve, and whose services on pilot 
boats are rendered merely in connection 
with or as incident to services for which 
paid, are not American seamen within 
meaning of laws relating to treatment or 
hospitalization of American seamen in 
hospitals under Public Health Service... 
“Ancillary administrators”’—action of Gen- 
eral Accounting Office in disposing of 
assets of deceased military personnel 
under its control, under act of June 30, 
1906, 34 Stat. 750, is in nature of ancillary 
administration; likewise action of sum- 
mary court under one hundred and 
twelfth article of war, act July 9, 1918, 40 
“Children” —does not include adopted 
brother of Navy officer for purposes of 
rental allowance to officer as for depend- 
ent, or of transportation at Government 
expense, Word “children” in sections 
4 and 12, act of June 10, 1922, 42 Stat. 627 
and 631, used in ordinary or popular sense 
and includes only legitimate offspring 
born in lawful wedlock of officer of any of 
services covered by act 
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within act December 11, 1926, 44 Stat. 
918, as amended by Public Resolution 
No. 59, March 2, 1927, 44 Stat. 1346, and 
must file affidavit required therein with 
regard to absence of consideration in se- 
curing appointment .............-....- as 


Constructive commissioned service’’— 
applicability of, in re period pay of chief 
warrant officers, Navy 


Covenants running with the land’’—pat- 
ent to land reserved, in accordance with 
act August 30, 1890, 26 Stat. 391, a right of 
way for an irrigation ditch; such reserva- 
tion constituted a covenant running with 
the land as to which a subsequent pur- 
chaser is presumed to have notice. 


Custody and control of the Treasury De- 
partment’’—where under statutory au- 
thority department exchanges present 
post-office site for another of equal value 
owned by city, and, in the deed, reserves 
custody and control of post-office building 
on old site until completion of new build- 
ing, the building so retained and occupied 
is a public building under custody and 
control of Treasury Department within 
purview of respective appropriations for 
repairs, equipment, and general expenses 
of public buildings......................- 


“ Deemed by the Joint Committee on Print- 


ing to be urgent or necessary to have done 
elsewhere than in the District of Colum- 
bia for the exclusive use of any field serv- 
ice outside of the said District’—in re 
authority in act March 1, 1919, 40 Stat. 
1270, to permit printing work to be done 
elsewhere than at Government Printing 
GER evi cbdinccemecsiss ab 


“ Dependent ’—15-year-old natural brother 


of Navy officer apparently adopted as his 
heir in conformity with certain Texas 
statutes, but for whose custody and sup- 
port the officer has not become liable, pur- 
suant to remaining provisions of adoption 
statutes of the State, the child residing 
with his natural parents, is not such de- 
pendent as entitles officer to rental allow- 
ance, in absence of clear, cogent, and con- 
vinecing evidence establishing the adop- 
tion 


‘Duty in the field” —defined for purposes 
of rental allowance 


‘Enemy”—definition of, for purposes of 
rental allowance payments 

Field, duty "’—defined 
rental allowance 


for purposes of 
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WOEDS AND PHRASES-—Continued. 


“First appointment in the permanent serv- 
ice’’—appointment of an acting ensign in 
the line of the Navy for engineering duty 
only under act August 29, 1916, 39 Stat. 
580, is a first appointment “in the perma- 
nent service” within act June 10, 1922, 42 
Stat. 626, prescribing officers to whom 
shall be paid the pay of the third period- 


“For the good of the service’”—Navy en- 
listed man who deserts and is apprehended 
or returns to naval jurisdiction after expi- 
ration of enlistment term and is thereupon 
discharged for desertion, whether without 
trial or in accordance with court-martial 
sentence, is not discharged ‘“‘for the good 
of the service” and is not entitled upon 
discharge to $25 gratuity authorized by 


“Good faith”—in making improper pay- 
ments, does not excuse disbursing officers. 


“Government agency”—United States 
Shipping Board Emergency Fleet Cor- 
poration is a Government agency and not 
a private corporation 


“Gratuity or pension”—money benefit 
under section 4756, Revised Statutes, is, 
where question involved is payment of 
disability compensation under World 
War veterans’ act, June 7, 1924........-. 


“Head of Government establishment”’— 
secretary of Federal Trade Commission 
is not, within section 5, act March 4, 1915, 
38 Stat. 1049, requiring certificate in writ- 


ing by such an official before advance pay-: 


ment for subsc: iptions to periodicals may 
be made... 

“ Hereafter revived’ — 
Applicability to Veterans’ Bureau insur- 


General Accounting Office will hereafter 
apply in audit the definition announced 
by Attorney General, 35 Op. Atty. Gen. 
241, of phrase, appearing in section 305, 
World War veterans’ act, as amended, 
restricting payments of insurance re- 
vived after July 2, 1926, to limited class 
of beneficiaries_. 


“Improvements” +public comfort station 
installed in Lincoln Memorial, though in- 
volving ¢onstruction, is an improvement 
to the building rather than a construction 
of a public building, and an appropriation 
therefor made in an annual appropriation 
act is an annual appropriation and not 
available for payment of obligations in- 
curred after the close of the fiscal year for 
which made..... 


“In the fleld”—defined for purposes of 
rental allowance 
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“In the permanent service’”’—appointment 
as an acting ensign in the line of the Navy 
for engineering duty only under act Au- 
gust 29, 1916, 39 Stat. 580, is a first appoint- 
ment “in the permanent service” within 
act June 10, 1922, 42 Stat. 626, prescribing 
officers to whom shall be paid the pay of 
the third period... -................-..- 

“Making of award”—applicability to Vet- 
erans’ Bureau insurance.-.......-..--..- 
“Necessary fire fighting, trail, or official 
business”—horse which had been used 
for oecasional movement of camp of Forest 
Service employee was found dead in hole 
after being turned out to graze; reimburse- 
ment under act March 4, 1913, 37 Stat. 843, 
unauthorized as death did not occur while 
being used for ‘“‘necessary fire fighting, 

trail, or official business” 

“* Newspaper ’”’— 

Journal of Commerce and Commercial 
PI ddcnchnccdennecathbnbantindie 
United States Daily is........-. 

“Newspaper or magazine articles’’—prepa- 
ration of electrotypes and matrices for use 
separately and not in connection with 
newspaper or magazine articles is not, 
within act May 11, 1922, 42 Stat. 521, pro- 
hibiting use of Forest Service appropria- 
tions in payment of cuts and matrices for 
use in connection therewith 

“Officers” —commercia] attachés, assistant 
commercial attachés, trade commission- 
ers, and assistant trade commissioners 
are, within act December 11, 1926, 44 
Stat. 

“ Officers, soldiers, sailors, and marines” — 
contained in act June 7, 1924, 43 Stat. 519, 
providing for admission of certain per- 
sons to benefits of National Home for Dis- 
abled Volunteer Soldiers does not in- 
clude members of Army Nurse Corps.... 

‘*Per stirpes”’—applicability of in re distri- 
bution of estates of decedents___......... 

“Printing”—lithographed posters pub- 
lished for distribution generally to all sub- 
scribers to an efficiency poster service are 
not, within act March 1, 1919, 40 Stat. 
1270... 

“ Proof satisfactory to the director '’—deter- 
mination of, to authorize reinstatement 
of lapsed or canceled term insurance... 

“Recoveries under customs laws'’—pro- 
ceeds derived from sale of vessel ordered 
forfeited by United States court on basis 
of combined allegations of violations of 
customs laws, navigation laws, and na- 
tional prohibition act are not recoveries 
under customs laws within section 619, 
act September 21, 1922, 42 Stat. 988, pro- 
viding for payment of rewards to inform- 
ers of violations of customs laws 
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WORDS AND PHRASES—Continued. 

“Reduction of any rating established by 
himself’’—long continued and uniform 
construction by Navy Department that 
provisions of article 24 of Articles for the 
Government of the Navy pertaining 
to “reduction of any rating established 
by himself’ apply to office of command- 
ing officer of particular ship or station, 
and not to individual holding the office, 
will be followed by General Accounting 
Office in settlement of accounts 


“Res judicata”—where suit brought by 
Army officer in Court of Claims for differ- 
ence in pay and allowances between 
gtades of captain and colonel, and final 
judgment is against recovery, case is res 
judicata and officer may not thereafter 
assert in General Accounting Office claim 
based on same issue, the only difference 
being that in latter case claim is for longer 
period of time 


“ Retroactive’’—it is well settled by judicial 
precedent that unless an intent to make 
a statute operate retroactively as well as 
prospectively is expressed in apt words, 
or unless by necessary implication from 
nature and terms of the statute such in- 
tent is shown So clearly as to leave no 
room for a reasonable doubt, the statute 


will not be construed to operate retro- 
actively 


“Speak-easy”—appropriations contained 
in acts January 22, 1925, 43 Stat. 771, and 
March 2, 1926, 44 Stat. 143, for securing 
evidence of violations of national pro- 
hibition act are not applicable to opera- 
tion of a “speak-easy”’ for sale of intoxi- 
cating liquors in violation of both eight- 


eenth amendment to the Constitution and 


prohibition act 


“Stock model”’—not controlling element as 
to acceptance or rejection of bids in con- 
nection with purchase of automobiles 


“Time served”—what may be counted, for 
enlistment allowance purposes 


“Travel status ”’— 

Definition of, for purposes of payment of 
traveling expenses under act April 6, 
1914, 38 Stat. 318, and subsistence ex- 
pense act of 1926, 44 Stat. 688. 
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“Travel status” —Continued. 


Under existing law and practice Foreign 
Service officers may not be considered 
as in a travel status and reimbursed ex- 
penses of subsistence under Standard- 
ized Government Travel Regulations 
when assigned to temporary duty as ad- 
ditional officers, or to take charge tem- 
porarily in an emergency at posts other 
than their permanent posts 

“Veterans of any war”—<discharged draf- 
tees, without actual military or naval 
service during any war, are not, within 
section 201, World War veterans’ act; 
when burial expenses payable 

“Waste’”’—destruction of farm houses upon 
tracts of land leased for cantonment and 
camp sites, although necessary for use of 
land for purposes for which leased, con- 
stitutes waste for which lessor entitled to 


“Wholly retired”"—Army officer wholly re- 
tired under section 1252, Revised Statutes, 
thereby becomes a civilian and his retire- 
ment creates a vacancy in the service 
which may be filled only by regular ap- 
pointment and confirmation, any irregu- 
larity therein with respect to statute 
ander which separation from service 
should have been consummated not be- 
ing a matter open to question or correc- 
tion through claim for pay and allow- 


“Written order”—telegram regarded as, 
within section 3828, Revised Statutes, in 
connection with newspaper advertising __ 


WRITS: 


Certiorari— 
Judgments—Internal-revenue 
funds— 

Interest not payable for period be- 
tween date of judgment and date writ 
of certiorari granted was dismissed 
on motion of petitioner 

While section 1117 (b), act February 
26, 1926, 44 Stat. 120, authorizes al- 
lowance of interest to date of rendi- 
tion of judgment or to date of entry 
of final judgment in event such judg- 
ment is reviewed by appellate court, 
neither said section nor act of Sep- 
tember 30, 1890, 26 Stat. 537, author- 
izes payment of interest during in- 
terim between date of judgment and 
date petition for writ of certiorari 
I insememmend aeeiittinaendl nem 
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